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OF 


CASES 


ARGUED  &  DETERMINED  1821 

IN  THE 

HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 

EASTER    TERM, 
1.  Geo.  IV.  1821. 


The  Case  of  QUEEN'S  COLLEGE,  CAMBRIDGE.  is^F^lt 

17.20.  March 
20.27.31. 

npHIS  case  came  before  the  Lord  Chancellor,  acting  The  statutes 

on   behalf  of  His  Majesty  as  visitor  of  Queen* s  of  a  college 
r*  •       i     ty  •        •        n  directing  that 

College  m  the  University  of  Cambridge,  upon  two  peti-  the  president 

tions  against  the  election  and  admission  of  the  Reverend  gh0uhi  bcTad- 

H.  Godfrey,  B.  D.,  as  president  of  that  society.  mitted,  and 

prescribing  an 
oath  to  be 

The  college  is  of  royal  foundation,  and  was  endowed  taken  by  him 

.  and  some 

by  the  consort  of  King  Henry  VI.,  and  by  the  Lady  Eliz-  other  cere- 

abcth,  consort  of  King  Edward  IV. ,'  the  latter  of  whom,  m°$^J* 

about  the  year  1475,  gave  a  body  of  statutes  for  its  field,  upon  evi- 

government.  These  were  afterwards  revised  by  com-  ticulaVformof 
admission  besides  the  oath  and  ceremonies  mentioned  in  the  statutes  having  been 
used,  and  upon  the  ground  that  in  such  offices  the  admission  is  generally  a  distinct 
act,  that  the  admission  did  not  consist  in  taking  the  oath,  and  going  through  the  cere- 
monies mentioned  in  the  statutes,  but  in  the  observance  of  that  particular  form. 

The  president  elect  did  not  therefore  forfeit  his  office  by  taking  the  oath  and  going 
through  those  ceremonies,  without  having  previously  subscribed  the  declaration  re- 
quired by  the  act  of  uniformity. 

In  a  college  of  royal  foundation,  a  practice  having  for  many  years  prevailed  of 
electing  two  fellows  of  a  county,  for  which  the  statutes  allowed  only  one,  a  dispens- 
ation from  the  Crown  authorising  that  practice  was  presumed. 
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1821.        missioners  sent  down  in  the  year  1559  by  Queen  Eliza- 

Case  of      ^e^1  ^  v^tor#     ^e  statute  concerning  the  election  of 
Queen'*      president  is  as  follows  : 

CoiUGJB* 

"  Statuimus,  quod,  vacante  officio  praesidentis  hujus 
nostri  collegii,  statim  infra  quatuor  dies  immediate 
sequentes  vacationis  diem  vel  saltern  quam  cito  cogno- 
verint  socii  officium  vacare,  senior  omnium  sociorum 
(si  tunc  in  villa  Cantabrigiae  praesens  esse  possit,  alioqui 
senior  socius  tunc  domi  praesens,  et  juxta  admissionem  in 
ordine  proximus)  convocet  omnes  socios  in  villa  praesentes 
innotescendo  eisdem  vacationem  officii  praesidentis;  et 
idem  senior  antequam  recedat  injungat  eisdem  sociis  sic 
congregatis  ut,  si  fieri  possit,  octava  die  post  ejusdem  officii 
vacationem,  ipsa  die  vacationis  minime  computata,  singuli 
socii  in  villa  praesentes  iterum  conveniant  in  capella  col- 
legii, certa  hora  per  dictum  seniorem  limitanda,  ad  pro- 
videndum  eidem  collegio  de  utili  et  idoneo  praesidente. 

"  Octava  vero  die,  convocatis  iterum  omnibus  sociis 
tunc  in  villa  praesentibus  (absentibus  tunc  sociis  a  danda 
voce  in  hac  electione  penitus  seclusis),  senior  praedictus 
eosdem  hortetur  ac  illis  injungat  sub  hac  quae  sequitur 
forma.     i  Injungo  vobis,  in  virtute  Jesu  Christi  et  sub 

*  periculo  animarum  vestrarum,  ut  virum  magis  idoneum 
'  vestro  judicio,  omni  partialitate  remota,  in  praesidentem 
€  hujus  collegii  eligatis,  secundum  Deum :  qui  sit  vir 
'  providus,  discretes,  competentur  literatus,  in  universi- 

*  tate  aliqua  hujus  regni  Doctoratus  titulo  insignitus,  vel 

*  ad  minus  in  Baccalaureorum  Theologiae  ordinem  co- 

*  optatus,  in  spiritualibus  et  temporalibus  circumspectus, 
'  honestate  morum  praeclarus,  conversationis  laudabilis, 

*  atque  fames  redolentis,   qui  et  melius  sciverit  atque 

*  poterit  negotia  collegii  promovere;  dum  tamen  sacerdos 

*  fuerit,  et  expendere  poterit  annuatim  ad  minus  viginti 

«  libras.' 

H  Peracta 
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"  Peracta  injunctione  ista,  hymnus  i  Veni,  Creator        1821. 
i  Spiritus'  ab  omnibus  sociis   praesentibus  in    capella,        -  t    " 
invocando  Spiritus  Sancti  gratiam,  solemnitur  decantetur;      Queen's 
cum  oratione  <  Deus  qui  corda  fidelium,  &c.'    Quo  fecto     College. 
senior  socius  praedictus  associet  sibi  duos  alios  socios 
maxime  seniores  praesentium  juxta  admissionem ;  quibus 
simul  stantibus  ad  mensam  domini  praefatae   capellae, 
prirao  senior  antedictus  coram  duobus  aliis  sufiragium 
suum  propria  manu  scribat;  postea  vero  alii  duo  scribant 
singulatim   sufiragia  sua  manibus  propriis;   et  deinde 
omnes  alii  socii  praesentes,  singulatim  pacifice  et  sine 
murmure  vel  strepitu  (sub  poena  expulsionis  a  collegio 
ipso  facto),  sua  sufiragia  coram   praedictis   tribus   se- 
nioribus  deponant  et  scribant   suis   propriis   manibus, 
sub   bac  forma  vel   consimili,    '  Ego   N.  eligo  N.  ad 

*  officium  praesidentis  hujus  collegii.'  Quibus  sic  con- 
scriptis  in  una  schedula,  praefatus  senior,  vel  alius  quis- 
quam  illorum  trium,  sufiragia  eadem  aperte  et  distincte 
legat  coram  omnibus  sociis  praesentibus;  et  in  quern 
major  pars  sociorum  omnium  tarn  pnesentium  quam 
absentium  consenserit,  ille  pro  electo  habeatur  absque 
contradictione  cujuscunque:  quam  electionem  dictus 
senior  antequam  recedat  sub  hac  forma  pronunciare 
teneatur :  c  In  nomine  Patris  et  Filii  et  Spiritus  Sancti, 
'  ego  N.  senior  socius  hujus  collegii  nomine  meo  et 
'  nomine  omnium  sociorum  meorum,  sive  majoris  partis 
'  eorundum,  eligo  et  electum  pronuncio  N.  in  praesi- 

*  dentem  hujus  collegii.'  Si  autem  contingat  majorem 
partem  sociorum  non  convenire  in  unam  personam,  tunc 
omnes  et  singuli  socii  vota  et  sufiragia  sua  singulatim 
rursum  et  de  novo  scribant  juxta  formam  praescriptam, 
et  sic  faciant  ter  si  toties  majori  parti  sociorum  videbitur 
expedire:  et  si  nequiverint  adhuc  concordare,  tandem 
compromittant  omnes  et  singuli  socii  praesentes  sua 
sufiragia  in  quinque  socios  de  maxime  senioribus  omnium 
praesentium,  et  in  quern  major  pars  ipsorum  quinque 
seniorum  consenserit  (quos  arctamus,  sub  poena  amis- 
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1621.  sicrais  suarum  societatum  ipso  facto,  ut  electionem  perfi- 
-  T  /  ciant  ante  horam  duodecimam  ejusdem  diei  ibidem)  pro 
Queen's      electa  habeatur,  absque  haesitatione  vel  contradictione 


Collage. 


quacunque.  Quam  electionem  prefatus  senior,  sub  poena 
incurrendi  manifestum  perjurium,  et  sub  periculo  per- 
petuae  expulsionis  a  collegio,  teneatur  pronunciare*  et 
personam  sic  electam  admittere ;  faciatque  electum  pre- 
sidentem  inquiri,  et  coram  communitate  collegii,  in 
capella  ejusdem,  ad  mensam  domini  ex  collegii  sumptu 
personaliter  presentari :  quo  presente  psalmum  <  Te 
*  Deum  laudamus,'  omnes  socii  presentes  solemniter 
cantent ;  et  postea  electus  presidens  praestabit  hoc  quod 
sequitur  juramentum,  seniore  socio  id  ipsum  exigente." 

Then  followed  the  oath  of  the  president ;  after  which 
the  statute  proceeded  thus : 

"  Quo  facto  senior  socius  librum  statutorum  clavesque 
cistarum  quae  ad  officium  presidentis  pretinere  noscun- 
tur  illico  tradere  non  postponat" 

The  forms  for  the  election  of  fellows  were  as  follows : 

"  Electio  autem  sociorum  erit  ad  hunc  modum,  presi- 
dens et  duo  seniores  socii  prasentium  stabant  ad 
mensam  Domini  in  capella  collegii :  et  priino  presidens 
et  dicti  seniores  scribant  sufiragia  sua  manibus  propriis, 
sub  hac  forma  vel  consimili :  '  Ego  N.  eligo  N.  in  socium 
'  hujus  collegii ;'  et  deinde  singuli  socii  praesentes  vota 
sua  similiter  scribant  singulation ;  et  in  quern  praesidens 
et  major  pars  sociorum  omnium,  tarn  presentium  quam 
absentium,  consenserit,  pro  electo  habeatur.  Quern  sic 
electum  Praesidens  teneatur  pronunciare  et  admittere . .  % 
Qui  sic  electus  presentetur  coram  com- 
munitate; et  juret,  se  observaturum  statuta  et  consuetu- 
dines  hujus  collegii,  ad  hunc  qui  sequitur  modum. 

Then 
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Then  followed  the  fellow's  oath,  which  was  entitled,        1821. 
"Juramentum  sociorum,  quo  praestito  admittantur  ad  *  "'  ' 

totum  jus  et  emolumentum  societatis."  One  clause  of  Quein's 
it  was  as  follows  :  "  Jurabis,  quod  quando  poteris  expen-  CoLlEOB« 
dere  annuatim  ad  summam  decern  librarum  pro  termino 
vitae  tuae,  prater  portionem  istam  quam  habebis  de  coi- 
legio,  statim  post  annum  tuae  promotionis  recedes  ab  hac 
societate  tua,  et  omnibus  libertatibus  et  emolumentis 
ejus,  in  perpetuum;  nisi  propraeses  fueris,  autunus-ex 
quinque  senioribus  sociis  hujus  collegii." 

By  a  statute  entitled  "De  Vitanda  Partialitate  in 
Electione  Sociorum,"  it  was  provided  that  there  should 
never  be  two  fellows  or  two  scholars  of  one  county,  nor 
three  fellows  or  three  scholars  of  one  diocese,  except  that 
of  Lincoln,  of  which,  on  account  of  its  extent,  there  might 
be  three  fellows  at  the  same  time,  if  born  in  different 
counties-;  an  exception  was  made  as  to  those  counties 
and  dioceses  In  which  the  college  should  have  lands  or 
possessions  sufficient  for  the  maintenance  of9  one  fellow; 
one  fellow  in  addition  to  the  number  prescribed  might 
be  elected  from  those  counties  or  dioceses. 

Another  statute,  "De  Lectione  Statutorum ;"  contained 
the  following  provision : 

"  Volumus  insuper  quod  statuta  hujus  collegii  sint  tri- 
partita: quorum  una  vera  copia  semper  remaneat  in 
Turri,  cum  sigillis  et  jocalibus  collegii;  secunda remaneat 
in  camera  praesidentis ;  tertia  vcro  remaneat  cathenata  in 
Vestibulo  capellae   collegii." 

Lastly  there  was  the  following  clause :  —  "  De  inter- 
pretatione  statutorum." 

"  Nihil  tarn  perfecte  et  absolute  a  qaoquam  tradi  ac 
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1621.        sicrais  suarum  societatum  ipso  facto,  ut  electionem  perfi- 

-"  *  ~        ciant  ante  horam  duodecimam  ejusdem  diei  ibidem)  pro 

Queen's      electa  habeatur,  absque  haesitatione  vel  contradictione 

^0LLSGE#      quacunque.   Quam  electionem  praefatus  senior,  sub  poena 

incurrendi  manifestum  perjurium,  et  sub  periculo  per- 

petuae  expulsionis  a  collegio,  teneatur  pronunciare*  et 

personam  sic  electam  admittere ;  faciatque  electum  prse- 

sidentem   inquiri,   et  coram  communitate   collegii,    in 

capella  ejusdem,  ad  mensam  domini  ex  collegii  sumptu 

personaliter  praesentari :   quo  praesente  psalmum  <  Te 

*  Deum   laudamus,'  omnes   socii  praesentes  solemniter 

cantent ;  et  postea  electus  presidens  praestabit  hoc  quod 

sequitur  juramentum,  seniore  socio  id  ipsum  exigente." 

Then  followed  the  oath  of  the  president ;  after  which 
the  statute  proceeded  thus : 

"  Quo  facto  senior  socius  librum  statutorum  clavesque 
cLstarum  quae  ad  officium  praesidentis  pretinere  noscun- 
tur  illico  tradere  non  postponat" 

The  forms  for  the  election  of  fellows  were  as  follows : 

"  Electio  autem  sociorum  erit  ad  hunc  modum,  presi- 
dens et  duo  seniores  socii  praesentium  stabant  ad 
mensam  Domini  in  capella  collegii :  et  primo  praesidens 
et  dicti  seniores  scribant  sufiragia  sua  manibus  propriis, 
sub  hac  forma  vel  consimili :  '  Ego  N.  eligo  N.  in  socium 
'  hujus  collegii ;'  et  deinde  singuli  socii  praesentes  vota 
sua  similiter  scribant  singulatim ;  et  in  quern  praesidens 
et  major  pars  sociorum  omnium,  tarn  praesentium  quam 
absentium,  consenserit,  pro  electo  habeatur.  Quern  sic 
electum  Praesidens  teneatur  pronunciare  et  admittere . .  % 
Qui  sic  electus  presentetur  coram  com- 
munitate; et  juret,  se  observaturum  statuta  et  consuetu- 
dines  hujus  collegii,  ad  hunc  qui  sequitur  modum. 

Then 
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Then  followed  the  fellow's  oath,  which  was  entitled,        1821. 
"Juramentum  sociorum,  quo  prsestito  admittantur  ad        -  t-1 
totum  jus  et  emolumentum  societatis."     One  clause  of      Quein's 
it  was  as  follows  :  "  Jurabis,  quod  quando  poteris  expen-      CoLlEQB« 
dere  annuatim  ad  summam  decern  librarum  pro  termino 
vitae  tuae,  praeter  portionem  istam  quam  habebis  de  col- 
legio,  statim  post  annum  tuae  promotionis  recedes  ab  hac 
societate  tua,   et  omnibus  libertatibus  et  emoluments 
ejus,  in  perpetuum ;  nisi  propraeses  fueris,  aut  unus  -ex 
quinque  senioribus  sociis  hujus  collegii." 

By  a  statute  entitled  "De  Vitanda  Partialitate  in 
Electione  Sock)rmn,*  it  was  provided  that  there  should 
never  be  two  fellows  or  two  scholars  of  one  county,  nor 
three  fellows  or  three  scholars  of  one  diocese,  except  that 
of  Lincoln,  of  which,  on  account  of  its  extent,  there  might 
be  three  fellows  at  the  same  time,  if  born  in  different 
counties ;  an  exception  was  made  as  to  those  counties 
and  dioceses  In  which  the  college  should  have  lands  or 
possessions  sufficient  for  the  maintenance  of9  one  fellow; 
one  fellow  in  addition  to  the  number  prescribed  might 
be  elected  from  those  counties  or  dioceses. 

Another  statute,  "De  Lectione  Statutorum ;"  contained 
the  following  provision : 

"  Volumus  insuper  quod  statuta  hujus  collegii  sint  tri- 
partita: quorum  una  vera  copia  semper  remaneat  in 
Turri,  cum  sigillis  et  jocalibus  collegii;  secunda remaneat 
in  camera  praesidentis ;  tertia  vcro  remaneat  cathenata  in 
Vestibulo  capellae   collegii." 

Lastly  there  was  the  following  clause :  —  "De  inter- 
pretatione  statutorum." 

"  Nihil  tarn  perfecte  et  absolute  a  qaoquam  tradi  ac 
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1821.  St&tui  queat,  quod  versutum  callidumque  ingenium  non 
~  T  \  possit  impie  et  perverse  interpretari,  atque  ad  sensum 
Queen's  longe  diversum  trahere.  Ideo  statuimus,  quod  nullus 
hujus  collegii  socius,  immo  nee  praesidens  ipse,  praesu- 
mat  quovis  modo  statuta  haec  nostra,  vel  eorum  unum 
aliquod,  juxta  suum  ipsius  sensum  torquere  et  interpretari ; 
sed  quicquid  ambigui  in  aliquo  praedictorum  statutorum 
posthac  occurrerit,  declarari  sive  interpretari  volumus 
per  praesidentem  et  majorem  partem  sociorum  ;  sed 
tamen,  quoad  fieri  possit,  ab  eisdem  preesidente  et  sociis 
semper  dicta  statuta  juxta  sensum  literatem  et  gramma- 
ticalem  eorundem  declarentur  et  interpretentur ;  quas 
interpretationes  perpetuum  robur  et  effectum  sortiri 
volumus,  et  proinde  ac  statuta  a  prsesidente  et  sociis 
hujus  collegii  observanda  fore  decrevimus.  Neque  liceat 
praesidenti  et  sociis  hujus  collegii  quovismodo  sua  propria 
authoritate  nova  statuta  condere,  his  praesentibus  statutis 
et  ordinationibus  jam  editis  contraria  et  repugnantia,  sub 
poena  incurrendi  manifestum  perjurium  ipso  facto." 

On  the  1st  of  April  1820,  the  office  of  president  be- 
came vacant  by  the  death  of  the  Rev.  Isaac  Milner,  D.  D. 
The  senior  fellow,  J.  L.  Hubbersty,  M.  D.  appointed 
nine  o'clock  on  the  morning  of  Sunday,  the  9th  of  April, 
for  the  election.  All  the  fellows,  sixteen  in  number,  as- 
sembled in  the  chapel  at  that  hour.  The  candidates 
proposed  were,  the  Rev.  W.  Parish,  the  Rev.  George 
Barnes,  B.  D.,  the  Rev.  H.  Godfrey,  B.  D.,  the  Rev.  W. 
Mandell,  B.  D. :  the  two  latter  were  amongst  the  five 
senior  fellows  of  the  college. 

The  senior  fellow  who  proposed  Mr.  Barnes,  stated 
to  the  meeting  that  a  benefice,  of  which  he  was  incum- 
bent, was  of  more  than  sufficient  value  to  qualify  him 
according  to  the  statutes.  He  also[ehquired  for  the  qua- 
lification of  Mr.  Mandell,  who  answered  that  he  had  it 

in 
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in  his  pocket  Mr.  Godfrey  was  silent  as  to  his  qualifi-  1821* 
cation.  It  was  represented  in  some  of  the  affidavits  that  1  T  L- 
he  had  been  required  to  produce  it,  but  had  refused ;  he  Queen*! 
however  denied  that  any  enquiry  was  made,  or  any  ex- 
planation asked  for  on  the  subject ;  and  deposed  that  he 
had  no  reason  to  believe  that  any  doubt  of  his  being 
duly  qualified  was  entertained  by  any  of  the  fellows.  His 
statement  was  corroborated  by  someof  the  other  affidavits. 

The  votes  being  then  taken,  the  numbers  appeared  to 
be,  eight  for  Mr.  Mandell^  four  for  Mr.  Godfrey >  three 
for  Mr.  Barnes^  and  one  for  Mr.  Parish.  Neither  can* 
didate  having  a  majority  of  the  whole  number  of  votes, 
two  more  scrutinies  took  place,  both  of  which  being  also 
inconclusive,  the  right  of  election  devolved  upon  the  five 
seniors.  Four  of  their  votes  were  given  in  favour  of 
Mr.  Godfrey ;  upon  which  the  senior  fellow  pronounced 
his  election  in  the  words  directed  by  the  statute,  and  pre- 
sented him  at  the  communion  table  to  the  fellows  as  their 
president,  and  the  psalm  of  Te  Deum  was  then  read. 

A  difference  of  opinion  then  arose  among  the  fellows 
as  to  the  period  at  which  the  declaration  of  conformity, 
required  by  the  statutes  13  &  14  Car.  2.  c.  4.  s.  10.  and 
1  JV.&cM.  c.  8.,  ought  to  be  signed  by  the  newly  elected 
president.  Some  expressed  an  opinion  that  the  signa- 
ture ought  to  precede  the  oath  of  admission,  others  that 
the  latter  ceremony  should  take  place  first.  The  result 
was,  that  Mr.  Godfrey  took  the  oath  at  once,  and  the 
senior  fellow  delivered  to  him  the  keys  of  the  college 
chests  and  a  copy  of  the  statutes.  There  was  a  slight 
variation  in  the  statements  made  by  the  affidavits  as  to 
this  transaction,  some  representing  that  it  was  by  Mr. 
Godfreys  own  choice  and  desire  that  this  course  was 
adopted,  while  he  and  some  others  stated  that]  he  acted 
only  in  concurrence  with  what  appeared  to  be  the  opi- 
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1821.       nion  of  most  of  those  present     He  immediately  after- 
*Q^£ri       wards  went  to  the  door  of  the  president's  lodge  (with  the 
Queen's      view,  as  it  was  stated,  of  taking  possession)  and  left  the 
keys  there,  and  on  the  same  day  h^§qj§t  table  in  the  hall, 
and  in  the  combination  room,  in  the  president's  seat 

The  copy  of  the  statutes,  which  was  delivered  to  Mr* 
Godfrey,  was  one  that  was  usually  kept  in  the  combina- 
tion room  for  the  use  of  the  fellows.  There  was  another 
copy  appropriated  to  the  use  of  the  master.  At  the  time 
of  the  election  it  was  locked  up  at  the  lodge,  and  could 
not  be  found.  The  two  copies  were  considered  to  be 
equally  authentic. 

On  the  morning  of  the  following  day,  Monday,  the 
10th  of  April,  about  ten  or  eleven  o'clock,  Mr.  Godfrey 
attended  the  vice-chancellor  of  the  university,  and  there 
subscribed  his  name  to  the  declaration  of  conformity  in 
the  vice-chancellor's  book.  He  then  entered  upon  the 
exercise  of  the  office  of  president. 

It  appeared  that  very  soon  after  the  election,  an  opi- 
nion began  to  gain  ground  in  the  university,  that  it  had 
become  void  from  the  signature  to  the  declaration  of 
conformity  having  been  postponed  till  after  the  oath  of 
admission.  Mr.  Godfrey,  on  the  15th  of  April,  repaired 
to  London  for  the  purpose  of  consulting  counsel  on  the 
subject ;  he  returned  in  a  few  days,  and  on  the  20th 
he  called  a  meeting  of  the  fellows  then  in  residence,  in 
the  chapel,  where  the  following  ceremony  took  place  at 
his  request:  —  He  was  introduced  by  the  senior  fellow 
to  the  president's  seat,  and  installed  in  it  by  him ;  he 
then  knelt  down  at  the  altar  of  the  chapel,  and  the 
senior  fellow  pronounced  over  him  the  following  words — 
"  Ego,  «/.  L.  Hubbersty,  senior  socius  hujus  collegii, 
admitto  te  in   pncstdentem  hujus   collegii,  in  nomine 
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Patris  et  Filii  et  Spiritus  Sancti."  Mr.  Godfrey  was  1821. 
desirous  of  taking  the  oaths  of  allegiance,  supremacy,  ~  T  f 
and  abjuration  at  the  same  time ;  but  the  senior  fellow  Queen's 
declined  to  administer  them,  as  being  oaths  that  should 
be  taken  in  one  of  His  Majesty's  courts  of  record,  which 
Mr.  Godfrey  afterwards  did. 

A  petition  was  now  presented  by  J.  King,  Esq.,  one  of 
the  fellows  of  the  college,  praying  a  declaration  that  the 
office  of  president  was  vacant,  and  that  a  new  election 
ought  to  take  place ;  or  if  it  should  appear  that  the  right 
of  nominating  or  appointing  to  the  office  had  devolved 
upon  His  Majesty  as  visitor,  then,  that  His  Majesty 
would  be  graciously  pleased  forthwith  to  nominate  or 
appoint  to  the  same.  This  petition  alleged  that  Mr. 
Godfrey  was  not  possessed  of  the  qualification  required 
by  the  statute,  and  submitted  tliat  on  that  account,  and 
from  his  not  having  stated  his  qualification  at  the  time, 
the  election  was  void ;  but  it  chiefly  insisted  upon  the 
circumstance  of  Mr.  Godfrey  having  been  admitted  to 
the  office  without  having  previously  subscribed  the  de- 
claration of  conformity. 

In  the  affidavits  filed  in  answer  to  this  petition  Mr. 
Godfrey  stated  himself  to  be  entitled  to  an  interest  in  real 
estate  exceeding  20/.  per  annum  in  value,  and  denied 
having  ever  refused  to  show  his  qualification. 

Evidence  was  also  produced  for  the  purpose  of  prov- 
ing that  the  ceremony  performed  in  the  chapel  on  the 
20th  of  April)  was  necessary,  and  constituted  the  ad- 
mission to  the  office,  and  that  the  subscription  was 
therefore,  in  fact,  made  before  the  act  of  admission.  It 
was  stated  that  certain  ceremonies,  not  specified  in  the 
statutes  of  the  several  colleges  of  the  university  of 
Cambridge,  were  generally  in  use  on  the  admission  of 
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1821.  fellows  and  of  masters  or  heads;  and  that  on  the  ad- 
Case  of  mission  of  professors  and  readers,  certain  ceremonies 
Queen's  were  generally  used,  not  specified  in  the  statutes  of  the 
university,  but  without  which  the  admission  was  not 
deemed  complete ;  these  ceremonies  constituting  or  com- 
pleting the  admission  were  distinct  from  administering 
the  oath.  In  Queen fs  College  no  particular  form  of  ad- 
mission was  prescribed  by  the  statutes,  the  word  admit" 
tere  alone  being  used ;  but  it  appeared  that  the  practice 
was,  for  a  fellow  on  his  election,  after  subscribing  the 
declaration  of  conformity,  and  taking  the  oath,  to  kneel 
down  and  place  his  hands  between  those  of  the  president, 
who  admitted  him  by  pronouncing  these  words  — 
"  Praeses  hujus  collegii,  admitto  te  in  socium  perpetuum 
hujus  collegii  in  nomine  Patris  et  Filii  et  Spiritus  Sancti." 
A  similar  form  of  words  ("  admitto  te,"  &c.  "  in  nomine 
Patris,"  &c.)  was  used  upon  admission  to  degrees. 

In  a  book  containing  a  copy  of  the  statutes,  formerly 
belonging  to  the  Rev.  T.  Tkwaites,  a  fellow  of  the  college, 
a  memorandum  was  found,  believed  to  be  in  his  hand- 
writing, and  purporting  to  be  an  account  of  the  forms 
for  the  admission  of  a  president  It  was  in  the  follow- 
ing terms :  — 

"  Forms  attending  the  election  of  a  master  not  men- 
tioned in  the  statutes,  are  as  follows :  — 

"  The  books  and  keys  being  delivered,  the  senior 
fellow  introduces  him  into  his  seat  in  chapel.  He 
then  must  go  and  subscribe  before  the  vice-chancellor 
for  the  time  being.  And  after  that  the  said  senior 
fellow  must  administer  to  him  the  oaths  of  allegiance, 
&c.  (which  see  in  the  master's  book),  and  also  the  sub- 
scriptions then  to  be  made  before  the  senior  fellow, 
who,  lastly,  admits  him  in  the  following  form,  the 
master  kneeling :  —  *  In  nomine  Dei,  Filii  et  Spiritus 
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'Sancti,  ego,  senior  socius  hujus  collegii,  admitto  te  in        1821.' 
'  praesidentem  hujus  collegii,'  "  -  t-1 

Queen's 
N.  B.  He  must,  on  some  Sunday,  read  the  morning      College. 

service,    and    declare    his  assent  thereto,  and  to  the 

articles,  before  a  majority  of  the  fellows  and  scholars ; 

and  the  fellows  must  sign  a  certificate  of  his  having 

done  it  for  the  master's  security." 

Mr.  Thwaites  was  elected  a  fellow  in  1751.  It  ap- 
peared that  he  was  a  fellow,  and  voted  at  the  election  of 
Dr.Plumptre,  who  was  chosen  president  in  1760.  It 
was  conjectured  that  the  memorandum  was  written 
about  the  year  1760,  and  was  a  record  of  what  passed 
at  the  admission  of  Dr.  Plumptre*  The  names  of  the 
successive  presidents  were  found  subscribed  in  the 
master's  book  agreeably  to  the  memorandum.  It  was 
insisted  that  these  ceremonies  were  amongst  the  "  lauda- 
biles  consuetudines"  of  the  college,  which  the  fellows  by 
their  oaths  were  bound  to  maintain  inviolate. 

In  addition  to  this,  in  some  MS.  collections  relative  to 
the  history  of  Queen's  College,  prepared  by  Dr.  Plumptre, 
there  was  a  passage  mentioning  that  "  Mr.  Herbert 
Palmer,  was,  April  1 1,  1644,  made  master  by  the  Earl  of 
Manchester,  who  came  in  person  to  the  college  chapel,  and 
there  installed  him  in  the  master's  seat,  and  performed 
the  other  ceremonies  usual  on  the  admission  of  a  master." 

On  the  other  hand,  some  gentlemen  who  had  been 
fellows  in  1 788,  at  the  time  of  the  election  of  Dr.  Milner, 
the  late  president,  made  affidavits.  Several  of  them 
stated  their  belief  that  the  only  ceremonies  performed  at 
his  admission  were  those  expressly  prescribed  by  the 
statutes,  and  that  he  subscribed  the  declaration  of  con- 
formity previous  to  taking  the  oath,  or  having  the  book 

and 
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1821*  and  keys  delivered  to  him;  one  of  them  was  positive 
jj  T  -,~  that  no  ceremony  of  kneeling  took  place ;  one  only  re- 
Queen's  membered  that  Dr.  Milner  was  introduced  to  the  presi- 
dent's seat  in  the  chapel,  and  installed  in  it  by  the  senior 
fellow. 

With  reference  to  the  question,  whether  the  subscrip- 
tion to  the  declaration  should  have  been  made  on  a 
Sunday,  it  appeared  that  in  the  university  of  Cambridge 
it  is  customary  to  do  many  public  acts  on  that  day.  The 
congregations  of  the  senate  of  the  university,  fixed  for 
particular  days  of  the  month,  are  held,  although  those 
days  fall  on  a  Sunday,  degrees  conferred,  and  other  uni- 
versity business  transacted.  It  had  often  happened  that 
masters  and  fellows  had  been  elected  on  Sunday,  and  had 
signed  the  vice-chancellor's  book  on  the  same  day. 

Another  petition  was  presented  by  the  Rev.  W.  Mandell 
and  some  other  of  the  fellows,  raising  a  different  objec- 
tion to  the  election  of  Mr.  Godfrey.  At  the  time  of 
Mr.  Godfrey *s  election  to  a  fellowship  in  1803,  there 
was  already  one  fellow  (the  Rev.  G.  Barnes)  of  the 
county  of  Middlesex,  of  which  he  was  himself  a  fellow. 
Mr.  Barnes  continued  till  IS  17.  The  petition  insisted 
that  die  college  not  having  property  in  Middlesex  suffi- 
cient for  the  maintenance  of  a  fellow,  there  could  net 
legally  be  more  than  one  fellow  of  that  county  at  the  same 
time,  and  that  Mr.  Godfrey's  election  as  fellow  was  there- 
fore void.  The  consequence  of  this  was,  that  at  the 
election  on  the  9th  of  April,  there  were  only  fifteen  per- 
sons, Jpstead  of  sixteen,  entitled  to  give  votes.  Out  of 
these,  eight,  upon  the  first  scrutiny,  were  given  for  Mr. 
MandeU,  constituting  a  majority  of  the  whole  number. 
He  now  contended,  that  he  ought,  on  the  result  of  that 
scrutiny,  to  have  been  declared  dulv  elected,  which  the 
petition  accordingly  prayed. 

With 
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"With  reference  to  this  question,  it  appeared  that  from        1831; 
the  year  1568,  previous  to  which  the  college  register     *-■  i~\*' 
was  imperfect,  down  to  the  present  time,  it  had  been  usual      QtreEp's 
to  have  at  the  same  time  two  fellows  from  the  county  of     Conlbg*. 
Middlesex  or  the  city  of  London.    It  had  sometimes  hap- 
pened, that  in  addition  to  these,  a  third  fellow  of  that 
county  had  been  elected  by  a  dispensation  from  the 
Crown;  and  there  was  found  in  the  president's  copy 
of  the  statutes  a  form  of  a  petition  to  the  king  for  a  dis- 
pensation to  elect  a  fellow  when  his  county  was  full, 
which  commenced  by  stating,  "  That  whereas  the  statutes 
of  the  said  college  do  permit  no  more  than  two  persons 
of  the  county  of  Middlesex  to  be  chosen  fellows  thereof," 
&c.     No  traces  were  found  of  the  manner  in  which  this 
custom  had  originated ;  but  it  was  suggested  that  there 
was  reason  to  believe  that  some  of  the  documents  of  the 
college  had  been  lost  during  the  period  of  the  civil  war. 

It  was  insisted  in  support  of  Mr.  MandelTs  claim, 
that  the  possession  of  personal  property  to  the  amount 
of  20/.  per  annum  was  a  sufficient  qualification  for  the 
office  of  master  to  satisfy  the  statute.  On  the  other 
hand,  .in  several  affidavits,  it  was  stated  to  be  the  pre- 
vailing opinion,  that  real  estate  only  was  to  be  consi- 
dered as  forming  a  qualification. 

A  difference  of  opinion  also  existed  as  to  the  requisite 
amount  of  the  qualification.  The  sum  mentioned  in  the 
statute  was  201. ;  and  the  annual  income,  the  possession 
of  which  was  to  disqualify  a  fellow,  was  10/.:  with  respect 
to  the  clause  of  the  fellows '  oath  imposing  this  restric- 
tion, an  interpretation  had  been  made  in  the  year  1774, 
by  the  president  and  fellows ;  by  which  it  was  declared 
that  it  was  to  be  understood  in  the  following  sense,  viz* 
"  Neminem  hodie  propter  redditum  aliquem  temporalem 
pro  termino  vita?,  a  societate  sua  recedere  teneri,  nisi 

« talis 
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1821.  te^  redditus  summam  90  librarum  exuperabit"  In  the 
x  ■  y—  ;  year  1804-,  another  interpretation  was  made,  stating  it  to 
Queen's  ^  ^e  sense  °f  ^e  niaster  and  fellows  that  the  words, 
College.  «  quandopoteris  expendere  annuatim"  &c,ought  to  be  now 
interpreted  afresh,  on  account  of  the  decrease  of  the  value 
of  money  and  other  changes  of  the  times.  Accordingly 
the  master  or  president,  and  the  major  part  of  all  the 
fellows  present  as  well  as  absent  declared,  that  as  the 
interpretations  above-mentioned,  did  proceed  on  the 
principle  of  a  diminution  in  the  value  of  money,  &c.  &c. 
in  the  proportion  of  one  to  nine,  it  will  in  future  be 
equitable  that  the  rule  of  practice  be  in  proportion  of 
one  to  twelve  at  least"  Upon  these  interpretations,  an 
argument  was  founded,  that  the  20/.  mentioned  in  the 
statute  as  the  qualification  of  a  president  should  be 
increased  in  the  same  proportion. 

Mr.  Wetherell  and  Mr.  Bligh  for  the  petitioner  King9 
contended  first  that  Mr.  Godfrey  was  not  duly  elected 
on  the  ground  that  his  supposed  qualification,  though 
called  for,  was  not  produced  or  stated  at  the  election. 
They  argued  next,  that  this  qualification  was  not  of  suf- 
ficient amount  to  satisfy  the  intention  of  the  statutes.  In 
consequence  of  the  alteration  of  the  value  of  money,  the 
amount  of  the  income  which  disqualifies  a  junior  fellow 
has  been  raised  from  10/.  to  120/.:  the  same  reason  ap- 
plies equally  to  the  income  required  as  a  qualification 
for  the  president.  To  estimate  the  value  of  money  at 
different  rates  in  the  same  statutes,  would  be  manifestly 
inconsistent,  and  would  defeat  the  design  by  destroying 
the  proportion  intended  to  be  preserved  between  the  in- 
comes of  the  president  and  fellows.  Thus,  according  to 
the  statutes,  a  junior  fellow  is  not  eligible  to  the  office  of 
president,  as  he  is  unable  to  hold  his  fellowship  if  in  pos- 
session of  property  sufficient  to  qualify  him  for  that 
office.    But  this  part  of  the  constitution  of  the  college 

would 
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would  be  altered  by  changing  the  disqualification  for  a        1821. 

fellowship,  without  a  corresponding  change  in  the  quali-  -  t 

fication  for  the  presidency.     The  amount  of  that  qualifi-  Queen's 

cation  must  therefore  now  be  taken  at  24eOL  per  annum.  College. 

But  if  Mr.  Godfrey  was  duly  elected,  the  office  be- 
came vacant  in  consequence  of  his  neglecting  to  sign  the 
declaration  of  conformity.*  The  statutes  direct  the  senior 
fellow  to  pronounce  the  election,  and  admit  the  person 
elected;  they  then  go  on  to  prescribe  the  ceremonies 
which  the  senior  fellow  is  to  perform :  he  is  to  administer 
the  oath,  and  deliver  the  book  of  the  statutes  and  the 
keys  to  the  elected  president.  These  directions  point 
out  the  mode  in  which  the  admission  is  to  take  place.  It 
consists  in  administering  the  oath,  and  delivering  the 
book  of  the  statutes  and  the  keys,  a  form  analogous  to 
the  antient  modes  of  symbolical  delivery  of  possession. 
Nothing  further  is  required.  The  whole  of  this  ceremonial 
was  performed  on  the  9th  of  April,  immediately  after  the 
election :  the  admission  of  Mr.  Godfrey  was  therefore 
then  complete,  and  he  accordingly  on  that  day  took  pos- 
session of  the  master's  lodge,  and  entered  upon  the  ex- 
ercise of  his  office.  He  was  then  in  full  possession.  It  was. 
not  till  the  following  day  that  he  signed  the  declaration ; 
the  act  of  uniformity  requires  that  subscription  to  be 
made  at  or  before  admission  to  be  incumbent  or  have 
possession,  and  in  default  the  office  becomes  vacant,  as  if 
the  person  were  naturally  dead.  A  subscription  the  day 
after  a  complete  admission,  and  after  possession  taken, 
cannot  be  said  to  be  at  or  before  that  admission ;  the  act 
of  receiving  the  admission  and  possession  without  having 
subscribed  occasioned  an  immediate  forfeiture. 

The  ceremony  performed  on  the  20th  of  April  was 
one  not  required  by  any  part  of  the  statutes,  and  cannot 
therefore  be  essential  to  admission:    It  appears  that  it 

did 
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t  *"!•  J  did  not  take  place  on  the  election  of  the  late  president; 
Case  of  there  is  no  evidence  of  its  ever  having  been  practised,  ex- 
V^een's  ggpf.  a  memorandum  recently  discovered  in  a  private 
copy  of  the  statutes :  and  at  the  time  of  the  election  none 
of  the  members  of  the  college  had  any  idea  of  such  a 
form  being  either  necessary  or  usual.  It  cannot,  there- 
fore, be  considered  as  having  the  authority  of  any  custom, 
and  even  if  any  such  custom  had  existed,  it  could  not 
vary  the  rules  of  the  statutes,  according  to  which  the 
the  admission  was  complete  on  the  9th  of  April. 

Mr,  Hart  and  Mr.  Montagu  in  support  of  the  petition 
of  Mr.  Mandell  contended,  that,  according  to  the  statutes, 
the  possession  of  personal  property  to  the  amount  of  20/. 
per  annum  was  sufficient  to  qualify  him  for  the  office  of 
president.  The  words  "  qui  expendere  poterit,"  &c. 
apply  as  well  to  an  income  derived  from  personal  estate, 
as  to  one  derived  from  real  estate,  and  there  is  nothing 
from  which  it  can  be  inferred  that  they  were  used  in  the 
one  sense  rather  than  in  the  other. 

Mr.  Mandell  was  in  fact  himself  elected  on  the  9th  of 
Aprils  the  majority  of  the  persons  qualified  to  vote  having 
on  the  first  scrutiny  declared  in  his  favour.  The  vote 
given  by  Mr.  Godfrey  ought  to  be  rejected.  He  was 
elected  to  a  fellowship  under  the  idea  that  the  college 
statutes  admitted  of  two  Middlesex  fellows  at  the  same 
time.  The  election  of  a  second  Middlesex  fellow  could 
not  be  authorized  except  by  a  dispensation  from  the 
Crown  granted  for  the  particular  occasion.  But  the 
Crown  had  no  power  to  grant  a  general  and  perpetual 
dispensation,  and  if  it  had,  there  is  no  evidence  of  any 
such  dispensation,  and  nothing  from  which  it  can  be 
presumed.  The  practice  has  been  founded  on  error. 
There  was  no  particular  dispensation  on  Mr.  Godfrey's 
election.     His  election  was  therefore  a  nullity,  and  could 

not 
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not  be  confirmed  by  time*  Even  if  a  distinction  should  1821. 
be  made  between  a  fellow  de facto,  and  a  fellow  dejure,  and  —  ▼  ' 
if  it  should  on  that  ground  be  held  that  he  was  competent  Queen's 
to  exercise  some  of  the  functions  of  a  fellow,  still  this  could 
not  extend  to  give  validity  to  his  vote  in  his  own  favour* 

They  further  argued,  that  if  Mr.  Godfrey  was  consi- 
dered to  have  been  elected,  the  office  had  become  vacant 
by  his  neglecting  to  subscribe  the  declaration. 

Mr.  Home,  Mr.  Shadwelly  and  Mr.  Garratt,  for  Mr. 
Godfrey. 

Although  the  college  statutes  do  not  authorize  the 
election  of  two  Middlesex  fellows,  it  was  in  the  power  of 
the  Crown  to  grant  a  general  dispensation  for  this  pur- 
pose ;  and  there  is  sufficient  evidence  to  raise  a  presump- 
tion that  such  a  dispensation  must  at  some  former  period 
have  been  granted.  The  practice  of  having  two  fellows 
of  that  county,  which  has  prevailed  for  so  long  a  time, 
without  any  doubt  having  arisen  until  the  present  occa- 
sion, can  only  be  accounted  for  by  referring  it  to  some 
legal  origin.  The  election  of  Mr.  Godfrey,  even  if  ori- 
ginally liable  to  any  objection,  ought  not,  after  a  posses- 
sion of  seventeen  years  to  be  allowed  to  be  questioned  (a), 
particularly  by  parties  who  concurred  in  the  act. 

The  qualification  of  Mr.  Godfrey  consists  of  real  estate, 
and  as  it  exceeds  20Z.  per  annum  in  value,  it  satisfies 
the  statutes.  The  interpretation  which  has  raised  the 
disqualification  of  a  fellow,  does  not  apply  to  the  qualifi- 
cation of  the  president,  and  therefore,  whether  it  be  or 
be  not  valid,  it  is  not  material  to  the  present  question. 
The  statutes  do  not  require  the  production  of  the  quali- 
fication at  the  election,  and  it  appears  from  the  affidavits 
that  it  was  not  in  fact  called  for. 

(*)  Rex  y.  Dichent  4  T.  /?.  282. 

Vol.  III.  C  Mr. 
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1821.  .  Mf.  Godfrey  being  therefore  duly  elected,  the  next 
C  e  of  question  relates  to  his  admission.  The  statutes  require 
Queen's  the  senior  fellow  "  personam  sic  electam  admittere,"with- 
out  specifying  the  particular  form  of  admission  to  be 
observed,  and  then  proceed  to  direct  certain  ceremonies. 
But  the  admission  is  something  distinct  from  these  cere- 
monies :  this  appears  from  its  being  enjoined  by  a  dis- 
tinct clause,  as  well  as  from  the  general  usage  with  re- 
spect to  ecclesiastical  matters,  in  admission  to  degrees 
and  to  university  and  college  offices.  Thus,  the  admis- 
sion of  a  clerk  to  a  benefice  is  distinct  from  institution. 
Co.  Litt.  343  a.  In  this  case  the  memorandum  in 
Mr.  Tkwaitefs  book  shews  what  the  usual  form  of  ad- 
mission of  a  president  has  been.  A  similar  form  is 
proved  to  be  constantly  adopted  on  the  election  of  fel- 
lows, though  not  required  by  the  statutes,  except  under 
the  general  term  admittantur.  The  usage  puts  a  con- 
struction on  that  term ;  and  the  practice  has  become  one 
of  the  "  laudabiles  consuetudines"  of  the  college.  The 
ceremony  of  admitting  by  a  form  of  words  nearly  the 
same  as  that  mentioned  in  the  memorandum,  is  in  use 
in  other  colleges,  and  in  conferring  degrees  in  the  uni- 
versity. 

The  admission  of  Mr.  Godfrey  was  therefore  not  com- 
plete till  the  20th  of  April)  and  his  subscription  to  the 
declaration  on  the  1 0th,  satisfied  the  statute  of  uniformity. 
He  had  not  in  the  interval  between  the  election  and 
his  subscription  on  the  following  day  done  any  act  in 
exercise  of  the  office.  The  circumstance  of  his  going  to 
the  door  of  the  lodge,  and  sitting  in  a  particular  seat  at 
dinner,  did  not  amount  to  taking  possession  of  or  exer- 
cising the  office. 

Even  if  the  administering  the  oath,  and  delivering  the 
book  of  the  statutes  and  keys,  could  be  considered  to 

21  constitute 
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constitute  the  admission,  those  ceremonies  weite  not  com-       1821. 

plete  on  the  9th  of  Aprils  since  the  book  delivered  was       c  '    ^ 

not  the  president's  book,  as  required  by  the  statute.  Queen's 

College. 

Supposing,  however,  that  Mr.  Godfrey  was  really  ad- 
mitted on  the  9th  of  April,  his  subscription  to  the  de- 
claration on  the  followingday  was  a  reasonable  compliance 
with  the  spirit  and  intention  of  the  act  of  uniformity. 
The  election  being  on  a  Sunday,  it  was  not  incumbent  on 
him  to  offer,  or  on  the  vice-chancellor,  to  receive  his 
signature  on  that  day :  and  the  subscription  took  place 
at  an  early  hour  on  the  Mowing  morning. 

The  Lord  Chancellor. 

Upon  looking  at  this  matter  with  the  best  attention  I  Jttn*  **• 
have  been  able  to  command,  it  seems  to  me  absolutely 
necessary  that  I  should  hear  the  Attorney-General.  His 
Majesty  has  a  direct  interest  to  contend,  if  he  pleases  so, 
that  there  is  a  vacancy,  and  that  he  has  a  right  to  fill  it. 
It  is  not  therefore  necessary  for  me  to  make  many  ob- 
servations at  this  stage ;  at  the  same  time  I  will  throw 
out  a  few  remarks  which  may  be  of  use  to  those  who 
may  have  to  submit  any  thing  further  to  the  Court,  if 
His  Majesty  should  be  of  opinion  that  such  a  course  is 

necessary;  for  I  apprehend  that  in  such  a  case  as  this  In  the  exercise 
A  ,  ,   ,  ,  ,  ,  A  n  ofthevisitorial 

we  are  not  bound  down  by  any  regular  and  exact  forms  jurisdiction 

of  proceeding ;  but  that  the  parties  may  offer  to  the  con-  theLordChan- 

sideration  of  the  visitor  any  thing  which  they  may  think  bound  by  any 

pertinent  and  proper,  without  being  restrained  by  the  n™?!^10*0* 
length  to  which  they  may  have  already  carried  their  case. 

The  first  question  to  be  decided  is :  has  there  been  a 
due  election  of  a  president  ?  Mr.  Mandell  states  that  he 
himself  was  duly  elected :  that  proposition  stands  on 
very  peculiar  grounds.  It  is  said  that  Mr.  Mandell  was 
duly  elected  because  Mr.  Godfrey  ought  not  to  be  con- 

C  2  sidered 


20  CASES  IN  CHANCERY. 

1821.  sidercd  a  fellow  of  the  college.     The  objection  is  put 

~  T    /  upon  this  ground :  —  by  the  statutes  there  must  be  no 

Queen's  more  than  one  fellow  of  the  county  of  Middlesex.    Now 

ollbge.  jt  js  state<j  tj^  jyjr#  Barnes  was  elected  in  1 798  as  a 

Middlesex  fellow,  and  continued  as  such  down  to  1817; 
that  Mr.  Godfrey  was  elected  a  Middlesex  fellow  in  1803; 
that  if  his  election  was  invalid  he  was  not  a  fellow,  and. 
his  vote  given  at  the  election  of  a  president  was  there- 
fore invalid.  It  is  contended  on  the  other  hand,  that, 
independently  of  all  that  belongs  to  the  circumstance 
of  Mr.  Godfreys  being  a  fellow  de  facto  for  so  many 
years,  he  ought  to  be  considered  a  fellow  dejure :  and 
this  is  grounded  on  a  proposition,  that  notwithstanding 
what  is  the  language  of  the  old  statutes,  the  present 
constitution  of  the  college  does  admit  of  there  being 
two  co-existing  Middlesex  fellows.  Agreeing,  as  I  en- 
tirely do,  that  no  usage  which  cannot  be  shown  to  have 
had  a  legal  origin,  can  ever  justify  a  breach  of  the  sta- 
tutes, still,  the  question  here  will  be  (if  the  usage  of 
•  having  two  Middlesex  fellows  be  made  out),  whether  that 
usage  may  not  have  a  legal  origin  —  a  legal  origin,  I 
mean,  to  be  justified  by  all  the  principles  that  can  be 
applied  to  college  statutes ;  and  if  it  may,  whether  we 
are  not  to  presume  it,  though  it  cannot  at  present  be 
shown,  in  scriptis  verbis. 

With  respect  to  this  it  was  said  that  the  Crown  has  a 
right  to  dispense  with  the  statutes,  and  I  am  afraid  I 
should  \rench  upon  its  powers  if  I  denied  it ;  for  there 
are  various  instances  to  be  cited,  in  which  the  Crown  has 
dispensed  with  the  statutes ;  all  of  them,  however,  being 
dispensations  pro  hoc  vice.  But  then  it  is  contended  that 
the  same  power  which  can  give  a  dispensation  pro  hdc 
vice  can  give  one,  not  only  for  the  present  occasion  but 
also  for  all  times  to  come.  That  is  a  fair  question  of 
law,  and  I  state  it  as  such  without  giving,  at  present, 

any 
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any  decided  opinion  on  it     But  supposing,  that  in  point        1821. 
of  law  the  Crown  could  not  only  so  dispense  pro  hac  vice,     ^TT^^f 
but  could  confer  the  attribute  of  perpetuity  on  such  a     Queen's 
dispensation,  the  question  is,  whether  such  a  case  ought     College. 
not  to  be  here  presumed  ?   I  do  not  mean  to  give  any  defi- 
nitive decision ;  but,  supposing  such  a  dispensation  to  be 
legal,  and  supposing  this  subsequent  question  to  be  tried 
by  a  jury,  namely,  whether  such  a  general  dispensation 
had  or  had  not  been  given,  I  should  think  myself  jus- 
tified in  saying,  that  there  were  very  strong  grounds  for 
presuming  that  it  had  been  given.     These  grounds  would 
be  fortified  by  a  reference  to  what  has  taken  place  in  the 
college,  and  which  otherwise  never  could  have  taken 
place  consistently  with  the  statutes. 

If  the  question,  as  to  Mr.  Godfreys  being  a  fellow  de 
Jwtt,  cannot  be  thus  disposed  of,  it  will  be  necessary  to 
consider  a  great  variety  of  other  points,  some  of  them  of 
great  consequence  to  the  universities  of  England.  It  will 
be  for  consideration,  whether,  if  a  person  has  been  elected 
into  a  fellowship,  there  being  no  statutable  candidate  who 
had  better  pretensions  than  the  individual  at  the  time, 
and  if  he  has  continued  to  exercise  the  office  of  fellow 
from  the  time  of  his  election,  you  can  say,  that  with 
respect  to  the  constitution  of  the  academical  presidency, 
his  election  shall  go  for  nothing  ?  Another  question  will 
be,  whether,  in  the  absence  of  a  statutable  candidate  at 
the  election  of  a  fellow,  you  are,  at  any  distance  of  time 
afterwards,  to  say  that  he  is  a  fellow  de  facto,  but  that 
while  he  remains  in  that  situation  he  shall  do  no  one  act 
which  a  fellow  dejure  might  do  ?  And,  thirdly,  whether 
the  distinction  can  be  adopted,  that  he  may  exercise  his 
office  as  de  jure  for  another  person's  interest,  but  not  so 
for  himself  or  for  his  own  interest  ? 

I  wish  also  to  call  the  attention  of  those  who  may  have 
to  address  me  again,  to  what  must,  or  at  least  may,  be 
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1821.  the  consequence  to  other  persons  who  have  situations  in 
TT^^r  this  college,  if  I  were  led  to  consider  Mr.  Godfrey  as 
Queen's  never  having  been  a  fellow ;  and  whether  it  may  not  be- 
come the  duty  of  the  visitor  to  trace  downwards,  from 
1803  to  1820,  what  has  been  done  in  this  college,  and  to 
enquire  whether  what  has  been  done  owes  its  efficacy  to 
Mr.  Godfreys  voice  as  one  in  a  majority  of  votes,  and 
how  far  that  may  operate  to  affect  the  elections  of  those 
who  have  subsequently  been  brought  into  the  college  ? 
The  extent  to  which  this  sort  of  enquiry  may  go  makes 
it,  at  least,  a  very  nice  and  important,  if  not  a  very  diffi- 
cult) matter. 

If  Mr.  Godfrey  was  eligible  to  his  fellowship,  Mr. 
MandeWs  qualification  needs  no  consideration ;  but  the 
objection  of  no  disclosure  of  his  qualification  having 
been  made,  applies  equally  to  him.  It  would  at  least  be 
the  duty  of  the  visitor  (before  deciding  that  Mr.  MandeU 
was  elected)  to  see  either  that  he  had  shown  his  qualifi- 
cation, or  that  he  was  in  fact  qualified.  And  this  would 
lead  me  to  another  consideration,  namely,  what  is  the 
nature  of  that  qualification,  and  how  long  has  he  bad  it? 

There  is  another  consideration  with  regard  to  Mr. 
MandeWs  claim.  I  am  told,  that  in  April  last  all  the 
fellows  of  the  college  were  congregated,  and  all  of  them 
had  taken  the  oath,  administered  with  the  usual  solem- 
nities, to  observe  the  college  statutes ;  that  Mr.  Godfrey, 
who  had  been  a  fellow  since  1808,  was  amongst  them, 
but  that  no  intimation  was  given  that  he  was  not  eligible. 
It  is  suggested  in  Mr.  MandeWs  petition,  by  himself  and 
the  other  respectable  gentlemen  who  join  m  it,  that  they 
were  not  then  fully  aware  and  sufficiently  informed  of 
the  obligations  of  the  statutes,  and  that  the  objection  was 
not  fully  understood.  But  it  is  difficult  to  suppose  that 
this  body  of  gentlemen  did  not  know  what  the  statutes 

required 
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required  with  respect  to  the  Middlesex  fellow,  or  that  they        1821. 

did  not  also  know  that  there  had  been  two  Middlesex        ~  ▼  "V, 

Case  of 

fellows  from  1803  to  1817.  It  is  the  more  difficult^  Queen's 
because  those  who  are  to  determine  this  case  are,  to  a  ^0LLEGE- 
certain  degree,  bound  to  impute  to  these  gentlemen  the 
knowledge  which  they  ought  to  have  had.  But  sup- 
posing that  they  had  not  then  that  knowledge  which  they 
have  now,  the  case  in  this  part  is,  I  think,  extremely 
narrow.  Neither,  in  point  of  fact,  was  there,  nor  in  point 
of  possibility  could  there  be,  that  objection  made  to  Mr. 
Godfreys  eligibility  at  the  time  of  his  election.     Many  * 

cases,  unquestionably,  have  occurred  in  which  the  elec- 
tion of  one  candidate  has  been  invalid,  and  that  of  an- 
other has  been  also  invalid,  which  would  however  have 
been  valid  if  due  notice  had  been  given  of  the  ineligibility 
of  the  other.  Take  the  case  of  an  election  of  a  mem- 
ber of  parliament  —  two  gentlemen  go  to  the  hustings ; 
the  one,  A.9  has  not  the  legal  qualification,  the  other,  2?., 
has.  If  a  notice  has  been  given  that  A.  has  no  qualific- 
ation, those  who  vote  for  him  throw  away  their  votes. 
But  if  notice  be  not  given,  and  the  majority  of  votes 
return  A.,  B.  will  not  be  entitled  to  say  that  the  election 
fell  upon  him.  I  think,  upon  this  part  of  the  case,  that 
it  would  be  extremely  difficult,  I  do  not  say  impossible, 
to  support  the  petition  of  Mr.  Mandell. 

We  must  then  travel  further,  and  inquire  whether 
Mr.  Godfrey  was  duly  elected ;  and  upon  this,  supposing 
him  capable  of  being  elected,  and  taking  his  qualification 
for  granted,  the  statute  seems  to  leave  no  doubt 

We  shall  then  have  to  enquire  whether  he  was  duly 
admitted,  and  whether  "  at  or  before"  the  time  of  his 
admission  those  statutable  acts  were  done  which  are 
necessary  to  give  and  continue  validity  to  his  election. 
The  statute  says,  that  the  senior  fellow  is  bound  to 
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1821*  pronounce  the  said  election,  and  to  admit  the  person 
~  T  p  so  elected.  There  can  be  no  doubt  that  admission  is 
Queen's  something  distinct  from  pronouncing  him  elected,  and  the 
question  on  that  part  of  the  statute  is  in  what  admission 
consists  ?  It  is  contended,  that  the  moment  he  had  taken 
the  oath,  and  had  "  a  book  of  the  statutes  and  the  keys" 
delivered  to  him,  he  was  admitted.  It  will  be  for  further 
consideration  whether  this  is  admission  or  not 

If  Mr.  Godfreys  admission  be  taken  to  have  been 
complete  by  the  ceremonies  of  Sunday  the  9th,  then 
comes  a  very  material  question,  namely,  what  is  the 
meaning  of  the  direction  in  the  statute  of  Charles  as  to 
the  time  of  subscription;  "at  or  before  admission?9 
Before,  certainly,  as  it  has  been  said,  cannot  mean  after  : 
neither  can  at,  as  it  has  also  4>een  said  mean  after,  but 
neither  can  at  mean  before  ;  and  on  this  part  of  the  case 
I  do  think  that  things  may  be  said  to  be  done  at  the 
time  which  are  done  after,  according  to  the  ordinary 
sense  of  the  word.  The  statute  is  one  that  must  be 
rigidly  looked  at,  for  whatever  indulgence  a  visitor  might 
be  disposed  to  shew  in  compliance  with  college  customs, 
this  is  to  be  regulated  by  the  statute  law ;  and  I  agree 
that  mistake  can  avail  nothing  to  excuse  an  infringement 
of  statute  law. 

Now  if  it  be  said  that  a  party  may  subscribe,  not 
before,  but  at  his  admission,  let  us  see  how  that  can  be 
argued.  Supposing  that  the  vice-chancellor  had  been 
present,  and  that  it  had  been  upon  a  week-day  instead 
of  a  Sunday,  even  then  the  circumstance  of  the  senior 
fellow  saying  "  Magister  Godfrey  admitto  te,"  &c.  could 
not  well  be  simultaneous  with  the  subscription  of  the 
declaration;  and  therefore  if  he  signed  after  he  had 
gone  into  his  seat  to  which  he  had  been  conducted  by 
the  senior  fellow,  it  would  have  been  subsequent  to 
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admission,  that  is,  in  one  sense,  after;  in  no  sense,  in-        1821. 
deed,  could  the  act  of  subscription  be  said  to  have  taken       —  ▼   ' 
place  at  the  admission,  unless  the  person  to  be  admitted       Queen's 
could  so  arrange  as  to  sign  at  the  same  time  with  the      College. 
observance  of  the  forms.   It  is  a  very  strong  construction 
to  put  upon  a  penal  statute ;  and  it  might  tend  to  defeat 
the  intentions  of  the  foundress;  because,  after  a  president  Whether  sub- 
has  been  elected,  if  it  should  happen  that  they  cannot  declaration  of 

find  the  vice-chancellor  at  home,  it  might  be  difficult  to  conformity 

.  within  a  rea« 

arrange  matters  so  as  to  keep  him  legally  in  his  office*  sonable  time 

It  may  be  sufficient  to  say  that  you  are  to  rive  such  a  a.      admi8" 

'  J  J  e  won  to  anj 

construction  to  the  word  at,  as  shall  mean  and  imply  a  office  be  not  a 

reasonable  time  after,  in  one  sense  of  the  word,  as  re-  piian^whh1" 

gards  the  making  of  the  subscription.   But  we  cannot  go  the  statute  of 

so  far  as  to  say  more  than  a  reasonable  time,  even  if  we  q^ 

can  say  so  much.     I  think  Mr.  Hubbersty  gave  good 

advice,  in  suggesting  to  Mr.  Godfrey  the  propriety  of 

going  to  the  vice-chancellor  to  see  what  he  would  do ; 

and  I  am  informed  that  it  is  highly  probable,  from  what 

has  been  frequently  the  case,  that  the  vice-chancellor 

would  have  permitted  Mr.  Godfrey  to  subscribe  on  the 

Sunday.    But  then  it  does  not  seem  to  me  to  be  clear  in 

point  of  law,  that  because  the  vice-chancellor  was  likely  Whether  the 

to  have  allowed  Mr.  Godfrey  to  sign  on  that  day,  that  whom  the  do- 

therefore  he  would  have  allowed  it.    And  this  question,  clarationof^ 

*  conformity  is 

I  think,  is  well  worthy  of  being  argued;  first,  whether  to  Designed 

the  vice-chancellor  is  bound  to  allow  a  party  to  make  M  *° ^u° 

his  subscription  on  a  Sunday  ?  and  if  he  was  not  bound,  subscription 

whether  Mr.  Godfrey  was   bound  to  try  whether  he  qJ,*   ""^ 

would  or  not;  in  other  words,  whether  a  man  is  bound 

by  law  to  make  a  demand  on  Sunday,  with  which  he  on 

whom  the  demand  is  made  is  not  bound  to  comply  ? 

If  the  ceremony  of  the  9th  of  April  be  not  an  admis- 
sion, and  when  I  speak  of  the  word  admission  here,  it 
will  perhaps  be  proper  to  enquire  not  only  into  the 

meaning 
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1821.        meaning  of  the  word  admittere  in  these  local  statutes, 

-'  '    '        but  also  into  the  words  "  admission  to  be  incumbent  or 
Cue  of 

Queen's  to  have  possession/'  in  the  statute  of  Charles  II.,  for  you 
must  consider  the  one  as  well  as  the  other ;  if  that,  I  say, 
be  not  admission,  another  question  is,  whether  the  sub- 
sequent admission  of  April  the  20th  is  good,  previous  to 
which  there  was  a  declaration  signed  before  the  vice-' 
chancellor,  which  would  clearly  satisfy  the  statute  ?  And 
I  must  be  excused  in  saying,  that  with  all  my  academical 
notions  of  what  constitutes  admission  in  colleges,  (inde- 
pendently of  what  belongs  to  the  argument  of  this  case) 
I  should  certainly  not  have  thought  that  the  administra- 
tion of  the  oath  of  office,  the  delivery  of  the  keys,  &c. 
was  a  complete  form  of  a  symbolical  admission,  as  it  has 
been  termed;  but  that  there  is  yet  a  further  form  of 
admission  to  offices  of  this  kind ;  a  pronunciation  of 
certain  words,  as  "  admitto  te,"  &c.  or  some  such  words, 
which  generally  constitutes  the  full  and  actual  admis- 
sion. 


The  case  was  afterwards  argued  by  the  Attorney- 
General  on  the  part  of  the  Crown.  Some  additional 
argument  also  took  place  on  the  questions,  whether 
Mr.  Godfrey  was  bound  to  subscribe  the  declaration  on 
a  Sunday )  and  whether,  in  the  event  of  a  vacancy  being 
declared,  the  right  of  nomination  would  devolve  upon 
the  Crown.  These  two  points  it  became  unnecessary  to 
decide. 


Feb.  20.  The  Lord  Chancellor  expressed  a  wish  to  be  informed 

by  those  fellows  of  the  college  who  had  not  yet  made 
affidavits,  what  were  the  particular  forms  attending  their 
admissions* 

I  observe 
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I  observe  that  the  affidavits  represent  what  passed        1821. 
with  respect  to  the  qualification  very  imperfectly ;  I  have       ^  "t  ~*-m 
no  doubt  that  the  affidavits  have  been  made  very  ho-      Queen'j* 
nestly ;  for  I  know  enough  of  these  sort  of  elections,  to      College. 
be  aware  that  disputes  often  arise  among  those  engaged 
in  them,  and  that  they  often  do  not  understand  each 
other.     Mr.  Godfrey  thinks  his  qualification  was  not 
called  for;  some  of  the  affidavits  allege  that  it  was;  and 
it  is  represensed  that  Mr.  MandeU  did  not  produce  his, 
but  that  he  had  a  paper  in  his  pocket,  which  he  was 
ready  to  produce  in  order  to  show  of  what  it  consisted. 
One  question  then  is,  whether  if  either  or  both  of  these 
fellows  had  a  qualification,  the  non-manifestation,  or  non- 
proof  of  it,  be  an  objection  to  the  election.     On  that  I 
have  formed  an  opinion,  which  I  shall  not  at  present 
disclose. 

The  next  question  is,  what  is  the  nature  and  amount 
of  the  requisite  qualification.  On  that  also  I  have 
formed  an  opinion,  which,  subject  to  change  from  any 
new  information,  I  have  no  objection  now  to  deliver. 
As  for  as  I  know  any  thing  of  academical  life,  I  can 
freely  mention,  that  personal  estate  has  never  been 
considered  as  qualifying  or  disqualifying  on  these 
occasions. 

As  to  the  necessary  amount  of  the  qualification,  a 
question  arises  from  the  interpretation,  which  has  raised 
the  sum  that  disqualifies  a  fellow  from  10/.  to  120/ 
Does  the  qualification  of  20k  required  for  the  master 
necessarily  rise,  in  the  same  proportion,  to  240/.  f  Now 
the  amount  of  the  fellow's  disqualification  either  has,  or 
has  not,  been  settled  by  competent  authority ;  if  it  has, 
that  authority  has  not  applied  itself  to  the  qualification  of 
that  master,  and  I  think,  therefore,  I  should  be  acting 
rashly,  if  I  were  to  say  that  the  master's  qualification 

was 
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1821.        was  not  to  be  that  which  stands  on  the  statutes,  un- 
Case  f      changed  and  unaltered. 


Queen's 
College. 


If  Mr.  Godfrey  was  duly  elected,  some  very  important 
questions  arise  as  to  his  admission.  There  is  much  dif- 
ference of  statement  as  to  the  fact,  whether  Mr.  Godfrey 
positively  refused  to  go  to  the  vice-chancellor's  for  the 
purpose  of  subscribing  the  declaration  before  his  admis- 
sion, or  whether  he  was  therein  conforming  to  what 
appeared  the  general  wish  of  the  society.  This  is  not 
very  material,  considering  what  the  state  of  the  law  is  ; 
it  comes  at  last  to  this  question ;  what  is  admission  ? 

It  is  to  be  considered,  whether  the  taking  the  oath,  and 
receiving  the  book  of  the  statutes,  and  the  keys,  is  ad- 
mission; and  I  do  not  now  enter  into  the  question 
whether  the  book  delivered  was  the  president's  copy,  and 
whether  the  non-delivery  of  that  copy  is  the  non-delivery 
of  the  statutes  of  the  college. 

The  oath  prescribed  for  the  fellows  is  entitled: 
"  Juramentum  sociorum  quo  praestito  admittantur  ad 
totum  jus  et  emolumentum  societatis."  Admittantur, 
be  it  observed,  and  not  admittuntur.  This  must  mean 
that  some  act  is  to  be  done,  by  which  admission  is  com- 
pleted. And  this  leads  to  another  question,  viz.  as  the 
fellows  engage  to  observe,  not  only  the  statutes,  but  the 
laudabiles  consuetudines,  if  it  be  a  laudabilis  consuetude, 
that  there  shall  be  an  admission  of  the  master  beyond 
the  ceremonies  of  the  9th  of  April,  whether  they  are  not 
bound  to  consider  that  as  the  actual  admission  ?  I  ob- 
serve that  some  of  the  fellows  mention  that  Dr.  Milner 
admitted  them  in  a  formal  way,  pronouncing  certain 
words  of  admission ;  and  in  one  affidavit  it  is  represented 
that  there  was  something  very  like  a  formal  admission 
of  Dr.  Milner  himself* 

A  question 
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A  question  then  arises  of  very  considerable  impor-       1821. 
tance,  as  it  may  affect  interests  out  of  the  college ;  that     *    "  -  L * 
is,  supposing  the  admission  to  have  taken  place  on  the      Queen's 
Sunday,  whether  under  the  words  "  at  or  before"  the      CoLLKOK- 
subscription  was  made  in  sufficient  time  ?    It  seems  to 
me  dear,  that  the  word  before,  being  accompanied  with 
the  word  at,  it  cannot  be  meant  that  the  subscription  is' 
to  be  of  necessity  before.     It  has  been  argued,  that  if  The  meanly 
you  can  make  it  before,  you  are  to  make  it  before;  but  uniformity  if, 

this  is  carrying  it  too  far,  for  the  legislator  must  have  ?***  **•  V***? 
J   ^  7  ^  it  to  subscribe 

meant,  that  in  some    instances  it  might  be  made  at.  the  declare 
Does  the  act  then  mean  simultaneously  ?    That  may  be  J^ "fa  lib 
impossible.     Does  it  then  mean  continuously?     Now,  power. 
I  think  the  whole  policy  of  the  act  is,  that  the  subscrip- 
tion is  to  be  made  as  soon  as  you  have  the  capacity  of 
making  it 

To  illustrate  the  meaning  of  the  word  at,  Dr.  Johnson 
has  been  referred  to,  who  says,  that  when  placed  before 
a  word  signifying  time,  it  denotes  the  coexistence  of  the 
time  with  the  event.  But  the  same  authority  has  given 
another  meaning ;  at,  he  says,  sometimes  marks  the  oc- 
casion of,  like  on.  Then  comes  a  question,  whether  at, 
may  not  have  that  meaning  here ;  and  if  so,  supposing 
the  oath  to  be  the  admission ;  and  supposing  that  Mr. 
Godfrey  had  gone  on  the  Sunday  to  subscribe,  making 
only  the  interval  of  the  time  occupied  in  walking  from 
Queen's  College  to  Damning  College,  the  question  is, 
whether  that  would  not  be  a  continuous  act,  and  within 
the  meaning  of  the  word  at.  In  the  Marriage  Act,  it  is 
said  that  the  injunction  is  positive,  but  even  that  must  be 
construed  by  reference  to  certain  circumstances.  ^  There 
are  churches  in  the  metropolis,  where  more  than  twenty 
couples  are  sometimes  married  at  one  and  the  same  time : 
it  must  happen  there,  that  one  of  these  couples  cannot 
get  to  the  register  to  sign,  till  the  other  nineteen  have 

subscribed 
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1821.       subscribed  it:  and  yet  I  should  say  that  thi9  was  a  con- 

1  J,  »    '        tinuous  act,  and  within  the  words  of  the  statute. 
Cue  of  ^ 

Queen's 

College.  fjjjg  fe^    to    another   question,  viz*  whether  the 

subscription  (supposing  it  may  be  made  after  the  admis- 
sion, in  the  sense  of  the  word  at  to  which  I  have  re- 
ferred) must  have  been  on  the  Sunday  afternoon.  With 
respect  to  that  I  feel  myself  under  great  difficulties.  I 
have  no  idea  that  at  Oxford  we  should  on  a  Sunday  have 
done  any  of  those  things  which  are  stated  to  be  usual  at 
Cambridge.  And  if  in  the  one  university  we  should  not 
hear  of  such  a  thing,  I  think  there  is  ground  for  arguing, 
that  though  in  the  other  it  is  commonly  done,  it  is  rather 
permitted  than  required ;  and  what  cannot  be  positively 
required,  it  cannot  be  considered  unreasonable  to  delay. 
Now  it  does  appear,  that  as  early  as  nine  o'clock  on  the 
Monday )  Mr.  Godfrey  sent  to  the  vice  chancellor  to  en- 
quire at  what  hour  he  would  receive  him,  and  that  he 
made  the  subscription  at  a  very  reasonable  time  on  that 
morning. 

There  is  another  question  not  only  of  importance  to 
this  college,  but  of  the  highest  interest  to  very  many  so- 
cieties; and  that  is  the  following.  Supposing  the  office  to 
have  become  void  from  the  omission  of  the  master  to  sign 
the  declaration  in  time,  the  fellows  having  done  all  that 
belonged  to  them,  whether  the  circumstance  of  its  being 
avoided  in  this  manner  does  or  does  not  make  it  im- 
possible to  apply  the  reasoning  that  would  prevail  with 
respect  to  any  other  vacancy ;  whether  the  vacancy  hap- 
pening thus,  and  the  fellows  having  notice  of  the  fact, 
they  would  not  be  bound  to  make  an  election  within 
eight  days,  and  whether  the  visitor  would  not  have  a 
right  to  appoint  in  consequence  of  their  not  having 
done  so. 


Some 
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•  Some  further  affidavits  were  made  by  fellows  of  the        1821. 

college,  from  which  it  appeared,  that  they  had  all  been  *      -  '_* 

admitted  by  the  president  with   the  forms  mentioned  Queen's 

above,  accompanied  by  the  words  "  Admitto  te,"  &c.  College. 

The  Lord  Chancellor  having  desired  to  be  informed 
qf  the  nature*  of  the  qualifications  of  Mr.  Mandell  and 
Mr.  Godfrey,  they  were  communicated  to  him  in  his 
private  room.  That  of  the  former  gentleman- consisted 
of  personal  property. 

Mr.  Godfreys  qualification  was  of  the  following  de- 
scription:— his  mother  had  a  power  of  appointment 
over  the  reversion  in  fee,  expectant  upon  the  life  estates 
of  herself  and  her  second  husband,  in  the  undivided 
moiety  of  certain  messuages,  farms,  and  lands.  She  by 
her  will,  dated  the  5th  of  January,  1803,  appointed  the 
undivided  moiety  to  her  sons,  the  Rev.  T.  Baker  and 
the  Rev.  Henry  Godfrey,  and  to  R.  O.  Stone,  and  their 
heirs,  upon  trust,  after  the  death  of  her  second  husband, 
to  sell  and  divide  the  produce  amongst  her  six  children 
equally.  Three  of  the  children  were  sons,  and  three 
daughters ;  one  of  the  former  died  in  his  mother's  life- 
time, by  means  of  which  the  Rev.  T.  Baker  became  en- 
titled to  his  one-sixth. 

The  mother  died,  and  her  husband  who  survived  her, 
died  in  February,  1816.  A  partition  was  made  of  the 
estates  under  a  decree  in  chancery,  and  certain  farms 
and  lands  were  allotted  to  the  trustees  in  severalty.  By 
a  written  agreement,  dated  in  April,  1816,  it  was  agreed 
that  the  Rev.  T.  Baker  should  take  a  specific  part  of 
the  allotted  estates,  in  lieu  of  the  two-sixths  to  which  he 
was  entitled,  and  from  that  time  he  held  his  part  in 
severalty.  Part  of  the  residue  of  the  estates  allotted  to 
the  trustees  had  been  sold :  there  remained  only  two 

farms, 
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Case  of 
Qczex's 

College. 


farms,  to  the  produce  of  which  when  sold,  Mr.  Godfrey 
and  his  three  sisters,  two  of  whom  were  married,  would 
be  entitled.  By  a  written  agreement,  dated  the  29th  of 
April,  1818,  between  Mr.  Godfrey,  his  unmarried  sister, 
and  his  two  married  sisters  and  their  husbands,  it  was 
agreed  that  the  two  farms  should  be  offered  for  sale,  by 
private  contract,  and  that  not  less  than  S500L  should  be 
taken  as  the  price  of  the  one,  nor  less  than  2500/.  for  the 
other.  Neither  of  them  had  been  yet  sold,  nor  had  the 
stipulated  prices  been  offered :  they  were  at  present  let, 
and  Mr.  Godfrey  was  in  the  receipt  of  one-fourth  part  of 
the  rents,  amounting  to  more  than  20/.  per  annum. 


It  was  contended  against  the  election  of  Mr.  Godfrey, 
that  this  property  was  to  be  considered  of  the  nature  of 
personal  estate,  and  could  not  therefore  constitute  a 
qualification. 


Marth  90. 


The  Lord  Chancellor  prefaced  his  judgment  by  stating 
part  of  the  petitions  and  of  the  college  statutes,  in  the 
course  of  which  His  Lordship  observed  that  he  understood 
his  duty  to  be,  humbly  to  advise  His  Majesty,  as  visitor  of 
the  college,  on  the  subject  before  him.  But  he  had  himself 
no  right  to  the  disposal  of  the  appointment,  supposing 
the  office  to  be  vacant  If  he  had,  he  thought  he  might 
have  trusted  himself  with  the  case,  without  violating  his 
duty  or  being  influenced  by  any  unworthy  motives.  I 
should  however  not  have  done  so;  I  should  have  fol- 
lowed the  example  of  Lord  Thnrlvw,  in  cases  where  he 
had  the  appointment  to  a  disputed  living ;  he  would  not 
himself  decide  upon  the  matter,  but  he  called  upon  the 
Lord  Chief  Justice  of  the  Court  of  King's  Bench,  or  upon 
the  Lord  Chief  Baron,  to  state  his  opinion,  and  upon 
that  His  Lordship  acted. 


Upon 


College. 
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Upon  the  passage  "  personam  sic  electam'admittere,"  1821. 
the  Lord  Chancellor  remarked,  that  the  question  again  -  *r 
arose  what  it  is  that  this  word  "  admittere"  means  in  Queen's 
statutes  of  this  sort  ?  There  is  a  passage  which  I  think 
I  remember  in  Lord  Coke,  where  he  says,  that  admission 
.  is  sometimes  used  as  including  institution ;  but  that  it  is 
really  distinct  from  institution  and  induction:  and  if  you 
look  at  the  Appendix  to  Gibson's  Codex^  which  contains 
instruments  respecting  the  induction,  &c.  of  bishops, 
deans,  and  archdeacons,  you  will,  I  think,  agree  with  me 
in  the  opinion  I  have  formed,  that  this  word  admittere 
has,  in  the  law  of  England,  a  peculiar  and  appropriate 
signification,  belonging  to  itself,  as  denoting  an  act  con- 
nected with,  but  distinct  from  other  acts,  the  whole  of 
which  make  the  complete  investiture  of  persons  admitted 
into  offices  of  this  sort.  I  stop  for  a  moment  to  say, 
that  admission  may  have  more  or  less  of  ceremonial  about 
it;  it  may  be  a  mere  declaration  that  the  one  person 
admits  the  other,  as  a  bishop  says  to  a  clergyman, 
"  Admitto  te  habilem,"  &c.  or  there  may  be  more. 

With  reference  to  the  direction  in  the  statute,  that 
the  president  should  be  presented  "  coram  communitate 
collegii,"  his  Lordship  said  it  had  been  asked  what  cam* 
munitas  means.  If  the  statutes  had  been  read  altogether, 
he  confessed  he  should  have  said  that  the  communitas  col- 
legii did  not  mean  merely  the  assembly  of  the  fellows, 
but  the  assembly  of  the  whole  corporation  of  the  col- 
lege; it  would  be  too  much,  however,  to  disturb  the 
election  on  that  ground  after  such  a  practice,  such  a 
consuetudo,  whether  it  be  laudabilis  or  not,  has  been 
acted  on  at  different  periods. 

Having  .taken  this  notice  of  the  various  statutes  which 

bear  upon  the  matter  before  me,  I  now  come  to  the  first 

Vol.  III.  D  question 


■ «. 
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1821.        question  for  decision;  whether  Mr.  Godfrey  ought  or 
*    ~  *  Lf  J      ought  not  to  have  been  considered  a  fellow  of  this  col- 
Queen's       lege  ?     I  must  admit  that  I  have  found  no  authority  in 
Coixbge.      foe  stotutes  themselves,  or  any  written  document  purport- 
ing to  alter  the  ordinance  by  which  there  was  to  be  only 
one  fellow  for  the  county  of  Middlesex*     But  on  looking 
at  the  affidavits,  particularly  that  of  Mr.  Godfrey  and 
Mr.  Gotham,  shewing  the  practice  of  having  two  fel- 
lows of  that  county  to  have  existed  for  two  hundred  and 
fifty  years  at  least,  and  observing  the  passage  which  states 
this  practice  to  have  been  in  a  sense  sanctioned  by  Dr. 
MUner,  and  adverting  to  the  paper  containing  the  form 
of  an  application  for  a  dispensation  to  allow  a  third  fel- 
low for  the  county  of  Middlesex ;  and  yet  admitting  as  I 
fully  and  entirely  do,  that  no  usage  can  justify  a  violation 
of  the  statutes,  I  have  put  these  questions  to  myself: — 
first,  whether  this  usage  may  not  be  taken  as  evidence 
of  some  original  lawful  authority,  whether  it  may  not  be 
A  dispensa-      evidence  of-  some  dispensation  not  now  produced,  but 

tion  witha       th^  did  once  exist?  and,  secondly,  whether  it  be  ne- 
ctllege  statute  ,        n    n  ,         „    ,         • 

presumed  from  cessary,  or  rather  fit  tor  me  to  say,  that  all  that  has 

a  practice  and  \jqqh  done  in  this  college  for  so  many  years  has  been 

opinion  con-  ^*  . 

trary  toithav-  wrong,  when  it  might  have  been  all  right,  if  I  take  the 

for  many  mage  to  be  evidence  of  a  lawful  origin  ?   And  I  own  that 

yean.  the  conclusion  to  which  I  am  driven  is,  that  I  cannot  im- 

pute to  all  the  former  as  well  as  to  the  present  fellows, 
and  to  all  the  presidents,  that,  in  violation  of  their  oaths 
to  observe  the  statutes,  they  have  from  age  to  age  per- 
mitted that  to  obtain  among  them,  which  is  now  proved 
to  be  wrong. 

Upon  looking  at  another  class  of  affidavits,  I  might,  I 
think,  be  justified  in  making  some  further  observations, 
but  I  abstain:  it  is  sufficient  for  me  to  say,  that  whether 
jtfr.    Godfrey  was  or  was  not  entitled  to  vote  at  this 

election 
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election  as  a  fellow  de  facto,  I  conclude  from  this  evl-        1821. 

dence  that  he  was  a  fellow  dejure.     Mr.  MandelFs  claim      ""~*      ' 

to  be  master,  therefore,  falls  to  the  ground.  Queen's 

College. 


The  Loud  Chancellor. 

I  proceeded   so   far  the   other  day  as   to  state  my      March  37 '< 
opinion  upon  the  claim  of  Mr.  Mandell,  founded  upon 
the  allegation  that  Mr.  Godfrey  ought  not  to  have  been 
considered  as  a  fellow.     It  appeared  to  me  that  accord- 
ing to  the  statutes  when  originally  made,  there  could 
only  be  one  Middlesex  fellow.     But  on  finding  by  the 
affidavits,  that  the  practice  of  having  two  fellows  of  that 
county  has  prevailed  for  two  centuries  and  a  half,  and  The  crown  a* 
that  a  form  of  applying  for  a  dispensation  to  have  a  third  C08u^L  0fB 
was  known  in  the  college,  and  considering  that  during  r?ya!  founda- 
that  long  series  of  years  every  fellow  must  have  forgotten  perpetual  di». 

his  oath,  if  the  statutes  have  been  violated;  and  as  I  pensationau- 
1111  Hi-  11  '   thorae  a  pra<* 

apprehended  the  crown  could  dispense  with  the  statute,  tice  of  having. 

and  could  by  a  general  dispensation  sanction  the  prac-  jw  tf^i^JJ 
tice  of  having  two  Middlesex  fellows,   it    appeared   to  of  a  particular 
me  that  the  usage  ought  to  be  referred  to  a  lawful  the  statutes 
origin.  allw 

It  remains  to  consider,  whether  Mr-  Godfrey  was  duly 
elected,  and  if  so,  whether  he  continues  to  be  president, 
or  whether,  under  the  operation  of  any  statute  of  this 
college,  or  of  the  land,  the  office  has  become  vacant  ? 
If  there  be  a  vacancy,  there  will  yet  remain  another 
question,  viz.  in  whom  is  the  right  of  appointment  ? 

With  respect  to  the  election,  it  is  necessary  again  to 
refer  to  the  statute  declaring  the  form,  and  the  various 
qualifications  required  in  the  candidates.  No  objection 
was  made  to  any  of  the  candidates  in  point  of  lite- 
rary,   moral,  or  religious  qualifications;   it   was  also 

D 1  admitted 
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1821.  admitted  that  each  of  them  answered  the  description  of 

c  ~T  V  sacerdos9  though  neither  of  them  produced  or  was  called 

Queen's  upon  to  produce  his  letters  of  orders.     I  mention  this 

College.  ag  cmnected  ^th  m  observation   I   shall   make  with 

respect  to  the  last  qualification  required,  "  et  qui  ex- 

pendere  poterit  annuatim  ad  minus  viginti  libras."    Mr. 

Barnes's  qualification  was  pointed  out  Mr.  MandeU  was 

ready  to  produce  what  he  represented  as  his.      With 

respect  to  Mx.Godfreyj  there  appears  to  have  been  some 

Where  pos-      misunderstanding.     It  does  not  distinctly  appear  whe- 

session  of  pro- 

perty  of  a  cer-  ther  he  was  so  called  upon,  as  to  enable  any  one  to  say 

tain  amount      t^at  he  refused  to  produce  it  or  state  what  it  was.     One 

is  required  as  r 

a  qualification  objection   made   to  the  election  is,   that  his  qualifica- 

ofDreddent^f  tIon  was  not  s^ewn*  Now,  I  have  no  difiiculty  in  saying, 
a  college,  it  is  that  it  would  be  extremely  convenient,  if  at  these  elec- 
fora  candidate  tions  the  qualificat\  ?  were  shewn;  but  I  cannot  go  the 
to  produce  nb  iength  of  saying  that  the  election  is  void,  because  the 
at  the  election,  qualification  was  not  produced,  if  it  existed. 

With  respect  to  the  question,  whether  Mr.  Godfrey 
was  qualified  or  not,  the  first  point  to  be  disposed 
of  is,  whether  it  is  made  out  that  with  reference  to  this  last 
election,  the  person  to  be  elected  ought  to  have  had  a  quaii- 
{ ication  exceeding  the  original  "  viginti  librae,"  in  the  same 
proportion,  in  which  the  sum  which  is  now  represented 
as  forming  the  disqualification  to  hold  a  fellowship  ex- 
ceeds the  original  "  decern  librae."  If  it  be  so,  I  do  not 
make  any  improper  disclosure  in  saying  that  neither 
Mr.  MandeU  nor  Mr.  Godfrey  were  qualified.  The 
last  interpretation  of  the  statutes  is  dated  in  1804;  by 
which  the  master  and  fellows  (no  doubt  acting  on  their 
honest  apprehension  of  the  statute  "  de  interpretatione 
statutorum")  have  stated  that  by  reason  of  the  change  in 
the  value  of  money,  the  disqualification  of  the  fellows, 
being  "  decern  librae"  of  the  time  of  Queen  Elizabeth 
should  be  at  least  120/.  of  the  present  day,  to  V<**p  up  the 

21  proportion 
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proportion  between  the  stipend  of  the  fellows,  and  the  1821. 
sum  forming  the  disqualification ;  and  without  entering  T^f 
into  an  inquiry  whether  there  was  a  due  authority  for  Quken's 
the  interpretation  which  has  thus  augmented  the   dis-  Collegi:. 
qualification,  recollecting  that  it  is  a  different  question 
what  a  visitor  may  do  as  a  resonable  and  fair  interpret- 
ation of  college  statutes,  and  what  he  may  permit  with  Bv  college 

^  '  J  r  statutes,  the 

respect  to  points  on  which  the  law  of  the  land  attaches,  possession  of 
I  do  not  apprehend  that  wjiat  has  been  done  on  this  iu^^gq^ii. 
head  by  the  master  and  fellows  would  be  likely  to  be  fiesfrom  hold- 
disturbed  by  any  visitor.     But  none  of  these  interpret-  8njp# 
ations    touch    the    qualification  of  the    master.      And  The  master 

and  fellows 

though  no  one  can  read  the  statutes  without  seeing  that  having  a  power 

it  was  the  intention  of  the  foundress  to  keep  up  a  pro-  to  ,"terPret 

r     l       L  ambiguous 

portion  between  the  incomes  of  the  master  and  the  fel-  passages,  may 
lows,  so  that  the  master  might  have  more  ample  means  an^^n 
than  they ;  yet,  in  point  of  fact,  nothing  has  been  done  proportion  to 

«  the  decrease 

either  by  the  college  or  by  any  visitor  to  alter   the  of  the  value  of 

amount  of  his  qualification.     I  therefore  come  to  this  money.  SembL 

By  the  same 

conclusion,  that  whatever  may  be  fit  to  be  done  to  keep  statutes,  the 

up   the  ratio  that  originally   subsisted,    it  cannot  be  mastermust 
r  .  possess  20/. 

applied  to  destroy  an  election  that  has  taken  place  be-  per  annum. 
fore  any  construction  was  put  upon  the  statute.  What-  Cess\ry>tnat 
ever  may  be  proper  with  reference  to  future  elections,  the  amount  of 

we  cannot  look  back  for  that  purpose.  should  vary 

with  the  other 

The  next  question  is  one  of  great  importance  to  the  In  college  sta- 

i_   .,  *  ,         ,./.     ^        .     tutes  making 

universities ;  whether  a  real  or  personal  qualification  is  tne  pOSSe8Sion 

intended   by   the   words  "  expendere  annuatim  viginti  of  property  a 
libras  T9     Now   I   have  been  much   misinformed  and  $OQ  real  es- 

misled  if  it  be  not  the  habit,  the  "  consuetudo"  of  both  *te  alonf is 

in  general  con- 
universities  to  consider  the  acquisition  of  personal  pro-  sidered. 

perty,  as  not  disqualifying  from  holding  a  fellowship:  - 

the  consequence  would  naturally  seem  to  be  that  you 

would  construe  property  required  as  a  qualification  in 

the  same  way ;  and  accordingly  there  is,  I  think,  a  great 

D  3  deal 
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1821.  deal   of  evidence   here   to   shew  that  it    has    always 

%      *      '  been  the  understanding  in  this  college,  that  both  the 

Queen's  qualification   and    disqualification    must    be   of  a  real 

CWbge.  nature#     gut  j  <j0  not  ^5^  it  necessary  to  decide  the 

general  question,  and  it  has  always  been  my  practice,  if 
possible,  to  avoid  so  doing:  such  a  decision  might 
involve  the  interests  of  .all  the  colleges  in  both  the  uni- 
versities.' For  if  the  question  be,  whether  Mr.  Godfreys 
qualification*  be  real  or  personal,  I  think  that  for  the 
purposes  of  this  day  it  is  real ;  it  is  not,  therefore,  ne- 
cessary to  say  what  would  be  the  effect  of  its  being  per* 
sonal,  and  I  should  not  be  acting  right  if  I  decided  that 
question. 

Mr.  Godfreys  qualification  is  of  this  nature.  A  tes- 
tatrix leaves  a  real  estate  to  trustees  to  be  sold,  and  the 
produce  to  be  divided  among  four  persons,  of  whom  Mr. 
Godfrey  is  one.  If  the  trustees  bad  executed  the  will, 
•  and  we  were  now  discussing  the  effect  of  it  in  a  Court 
of  Equity,  it  would  be  difficult  according  to  our  modern 

When  real  notions  to  say,  that  it  was  real  estate ;  but  I  have  no 
property  is  _         ,  ,-../.. 

required  as  a     conception  that  the  modern  doctrines  of  equity  are  to 

qualification  fa  too  rigidly  applied  in  determining  what  is  to  be  con- 
futes, the  mo-  sidered  as  real  property  with  reference  to  statutes  framed 
SqJ^ST  in  the  time  of  Queen  Elizabeth.  If  nothing  more  had 
not  to  be  too  been  done  under  this  will  than  taking  possession,  the 
indetermfning  court  would  say,  that  the  trustees  should  sell  it,  and  the 
what  is  real;  legatees  take  the  produce  as  personalty  r  each  having  an 
an  interest  in    interest  in  the  produce  of  the  whole,  each  had  a  right 

land  which  in    to  ^     fjMA  ^  whole  should  be  sold.     But  we  must 

a  court  of  / 

equity  would    consider  what  has  been  done ;  as  to  one  of  the  parties,  he 

personal  es-  ^as  accepted  for  his  share  a  portion  of  the  estate  as  land, 
tate  may  satis-  and  we  know  that  where  real  estate  is  to  be  converted 

into  personal,  the  slightest  circumstance  is  sufficient  to 
reconvert  it  into  land.     The  other  tenants  in  common 

23  have 
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have  agreed  that  there  shall  be  a  sale  of  the  remainder        1821. 
of  the  property,  if  they  can  obtain  a  specified  price  for       ~z,  gT  ~Y 
it,  otherwise  it  is  not  to  be  sold,  and  it  remains  now       Quebn's 
realty,  not  to  be  converted,  except  upon  an  occasion 
that  may  never  happen.     There  is  nothing  in  the  sta- 
tutes to  prevent  the  master,  if  he  be  qualified  at  the 
time  of  the  election,  from  selling  his  property  the  next 
day ;  though  certainly  he  ought  not  to  think  of  it.  How- 
ever, this  property  is  now  real,  it  may  always  be  so,  and 
I  am  therefore  of  opinion  that  there  is  a  real  qualifica- 
tion vested  in  Mr.  Godfrey. 

With  respect  to  the  election,  there  seems  to  be  no 
doubt:  the  next  point  is  whether  Mr.  Godfrey  still  con- 
tinues master,  regard  being  had  to  his  admission  and 
to  the  subscription  required  by  the  act  of  unifor- 
mity. 

The  first  important  question  here  is,  what  is  the 
meaning  of  the  word  admittere,  used  in  college  statutes 
in  the  time  of  Queen  Elizabeth  ?  It  is  beyond  doubt  that 
it  means  something  more  than  to  elect,  for  the  senior 
fellow  is  bound  not  only  to  pronounce  the  president 
elected,  but  to  admit  him.  In  the  title  of  the  oath  to  be 
taken  by  the  fellows  we  find  "  juramentum  sociorunv 
quo  prsestito  admittantur,"  &c. ;  not  admittuntur.  I 
should  have  found  it  difficult  to  lay  much  stress  on  the 
difference  between  admittantur  and  admittuntur,  if  I  had 
not  perceived  from  the  evidence  that  it  is  quite  substan- 
tial ;  for  it  is  a  fact  beyond  all  controversy,  that  after 
the  fellow  has  taken  the  oath,  he  is  admitted  in  a  mode 
shewing  that  the  taking  the  oath  cannot  be  the  admis- 
sion. They  present  themselves  on  their  knees  before 
the  president,  who  says,  "  Ego— admitto  te,"  &c. ;  and 
this  form  constantly  follows  the  oath*    There  is  another 

D  4  remarkable 
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***2L  remarkable  expression  in  the  title  of  an  oath  to  be  taken 
Case  of  ty  certam  scholars,  on  the  foundation  of  Dr.  Stokes,  a 
Queen's      former  president     "  Jusjurandum  electorum  scholarum 

V^OLLEGE* 

antequam  admittantur :"  which  shews  that. some  form  of 
admission  was  required  after  taking  the  oath. 

We  must  enquire  then  what  the  form  of  admission  of 
the  master  is  subsequent  to  his  oath.  After  the  form  of 
the  oath,  the  statute  proceeds  thus :  — 

"  Quo  facto  senior  socius  librum  statutorum  clavesque 
cistarum  quae  ad  officium  praesidentis  pertinere .  nos- 
cuntur  iilicotradere  non  postponat." 

It  has  been  contended,  that  if  the  book  of  the  statutes 
(it  being  in  controversy  which  is  that  book)  and  the  keys 
of  the  chests  are  delivered  to  the  person  elected,  he  having 
taken  the  oath,  becomes  thereby  the  admitted  president. 
For  that  purpose,  it  would  first  tx  necessary  to  make  out 
the  fact,  that-the  true  book  of  the  statutes  belonging  to 
the  president,  and  the  identical  keys  were  delivered.  It 
is  argued  on  the  one  hand,  that  in  the  passage  I  have 
just  quoted,  the  word  quae  refers  only  to  claves  cistarum; 
on  the  other  hand,  it  is  contended  that  it  refers  also  to  the 
librum  statutorum.  I  take  it  to  be  clear,  from  the  statutes 
themselves,  that  there  is  a  book  of  the  statutes,  and  that 
there  are  also  keys,  which  in  a  peculiar  and  strict  sense 
belong  to  the  master;  and  I  take  it  to  be  equally  clear  that 
that  book  was  not  delivered.  No  blame  on  that  account 
attaches  on  any  one,  for  the  statute  as  to  the  manner  of 
keeping  these  books  does  not  seem  to  have  been  much 
observed.  But  speaking  on  the  authority  of  the  statutes, 
it  is  clear  that  the  book  in  the  combination-room  was  not 
the  book  of  the  master,  and*not  the  book  intended  to  be 
delivered.  If  I  were  the  new  -master,  I  should  be  very 
sorry  that  my  admission  should  depend  on  having  that 

copy 
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copy  put  into  my  hands.     However,  I  should  not  wish        1 821. 
to  decide  the  case  upon  a  circumstance  of  that  kind.  ~  T   '/ 

Queen's 
Mr.  Godfrey  being  present  at  the  election,  takes  the        OLLEO*» 
oath  at  the  time,  and  receives  a  book  of  the  statutes.     In 
the  affidavits  there  is  much  difference  of  statement  as  to 
what  passed,  whether  his  taking  the  oath,  and  going 
through  the  other  ceremonies  at  once  was  his  own  wilful 
act,  or  whether  it  was  insisted  on  by  some  of  the  fellows. 
On  the  whole,  however,  I  think  that  in  doing  it  he  acted 
in  compliance  with  what  he  thought  the  general  wish. 
If  that    constituted    admission,    the    question   arises, 
whether  he  signed  the  declaration  "  at  or  before"  his 
admission  to  be  incumbent  or  to  have  possession.     It 
is  clear  that  he  did  not  do  it  before  taking  the  oath,  and 
receiving  the  book  and  keys.     He  had  not  only  taken 
the  oath,  but  he  had  also  gone  to  the  lodge,  and  had 
done  acts  that  were  said  to  be  possessory,  having  pre- 
sided in  hall  as  master,  and  if  he  was  not  master,  yet 
acting  as  such.     Then  did  he  subscribe  it  at  the  per- 
formance of  the  ceremonies,  and  what  is  the  meaning  of 
the  word  at  in  the  statute  of  uniformity  ?    It  is  clear  that 
it  does  mean  before ;  that  at  cannot  mean  after,  in  certain 
senses  of  the  word,  is  likewise  clear,  and  yet  that  it  can- 
not mean,  in  many  cases  that  may  be  put,  what  is  strictly 
cotemporaneous  or  simultaneous,  appears  to  me  to  be  like- 
wise clear;  for  if  he  has  not  subscribed  before  admission, 
and  neither  theViceChancellor  nor  his  deputy  are  present, 
he  cannot  do  it  at  admission  in  the  sense  of  simultane- 
ously.    Then  the  question  is,  if  he  went  eo  instanti  to 
the  Vice  Chancellor  or  his  deputy  to  subscribe,  whether 
that  would  not  be  fairly  within  the  meaning  of  the  word 
at;  it  being  sometimes  interpreted  as  "  on  the  occasion 
of,"  according  to  our  great  lexicographer? 

It  was  then  argued,  that  it  was  incumbent  on  Mr* 

Godfrey 
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1821.  Godfrey  to  go  immediately  to  the  Vice  Chancellor  for 
-  T  ~L  the  purpose  of  subscribing,  and  that  the  circumstance 
Queen's  of  its  having  been  a  Sunday,  did  not  relieve  him  from 
College.  ^Ljat  obligation,  many  such  acts  being  usually  done  at 
Cambridge  on  Sunday  The  question,  however,  if  it 
were  to  be  determined  upon  this  point,  would  be  not 
what  may,  but  what  must  be  done  on  a  Sunday ;  not  what 
is  permissive,  but  what  is  obligatory  on  that  day.  And 
if  the  question  were  not  prejudiced  by  the  general  usage, 
I  should  think  it  more  wholesome  to  say,  that  this 
act  ought  not  to  be  done  on  a  Sunday,  than  that  it 
was  necessary.  But  this  is  not  the  point  on  which  I  mean 
to  decide  the  case,  and,  therefore,  I  desire  it  to  be  un- 
derstood, that  my  decision  leaves  it  open  to  the  uni- 
versity of  Cambridge  to  do  as  it  may  think  fit  on  this 
subject.     I  give  no  opinion  upon  it 

I  shall  now  state  my  view  of  die  case,  and  if  there  be 
much  of  novelty  in  it,  or  if  it  he  unsatisfactory,  I  shall 
not  object  to  hear  any  thing  further  that  may  be 
suggested.  The  true  point  I  apprehend  is,  what  is,  ac- 
cording to  the  true  construction  of  die  statutes,  the  act 
that  is  called  admission. 

•  With  respect  to  the  fellows,  there  is  no  doubt  that 
their  admission  is  not  complete,  till  the  president  pro- 
pouncea  over  them  the  words  "  admitto  te,"  &c.  The 
word  admittere,  in  statutes  framed  in  the  time  of  Queen 
Elisabeth,  must  have  a  construction  put  upon  it  accord- 
ing to  the  usage  arising  under  the  statutes  in  which  it  is 
made  use  of.  There  is  nothing  in  the  statutes  prescrib- 
ing this  ceremony  as  to  the  fellows,  except  the  word 
adraittere,  and  that  practice  must  construe  the  word. 
And,  therefore,  when  it  is  contended  that  the  statutes 
do  not  require  this  form,  I  say  it  is  a  fallacy,  if  they  re- 
<iwr&  admission*  If  the  word  admittere  requires  some- 
thing 
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thing,  that  act  must  be  performed ;  though  the  author        2821. 
of  these  statutes  has  not  said  precisely  what  is  the  exact       -  ^  Tf 
form  to  he  observed.     And  this  seems  to  me  to  be  an      Queen's 
answer  to  a  communication  I  have  received  from  Camr     ^0LLEG®* 
bridge,  in  which  I  am  told  that  the  head  of  a  college,  at 
the    time  of  his  admission,  did  not  like  to  go  down 
upon  his  knees  before  a  person  of  inferior  r*nk.    hx 
the  first  place,  I  should  say,  I  doubt  the  good  sense  of 
this,  for  till  he  is  admitted,  it  may  be  asked  whether  he 
is  the  superior  in  rank.    And  in  the  next  place  if  the 
statutes  require  it,  they  furnish  an  answer  to  that  sort  of 
punctilio.     If  the  word  admittere  requires  any  thing  to 
be  done,  till  that  thing  is  done,  the  admission  is  not 
complete. 

As  to  what  the  usage  has  been  with  respect  to  the 
master,  the  evidence  is  very  defective.  What  was  done 
when  Dr.  Milner  was  elected  is  not  known ;  it  appears, 
indeed,  that  he  was  led  to  the  presidents  seat,  and  in- 
stalled in  it  by  the  senior  fellow.  As  to  the  rest  of  what 
passed,  the  affidavits  are  silent ;  but  this  circumstance  of 
his  being  installed  in  the  seqt,.  amounts  to  rather  more 
than  the  others  not  recollecting  what  took  place.  We 
must  then  look  for  information  further  back  than  the 
late  master;  and  I  now  come  to  that  remarkable  merppr 
randum  of  a  Mr.  Thipaites,  which  is  to  be  found  in  the 
affidavit  of  Mr.  Gorham,  and  which  appears  in  a  sense 
to  have  been  sanctioned  by  Dr.  Fhmptre,  a.  former 
master.  As  I  have  before  observed,  if  you  look  at  the 
antient  instruments,  and  particularly  those  in  the  Ap- 
pendix to  Gibson's  Codex,  you  will  find  what  is  the 
legal  interpretation  of  the  word  admittere  in  documents 
of  this  kind.  I  do  not  find  there,  that  there  is  any  dif- 
ficulty about  being  admitted  by  persons  of  inferior  rank ; 
the  bishop  and  the  dean  do  not  scruple  to  be  admitted 
by  their  inferiors,  nor  on  the  other  hand,  does  the  pre- 
bendary 
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1821.  bendary  scruple  to  be  admitted  by  his  superior  in  rank ; 
Case  of  ^Ut  ^ey  ®^  kftVe  a  certain  form.  So  it  is  with  clergy- 
Quein's  men,  the  law  requires  the  bishop  to  admit  them  by  an 
act  distinct  from  institution  and  induction ;  pronouncing 
the  words  "  admitto  te  habilem,"  &c  Taking  this  along 
with  us,  and  connecting  it  with  the  form  of  admission  of 
fellows  and  scholars,  and  remembering,  that  it  must 
mean  something  more  than  election,  and  that  though 
an  oath  is  administered  to  the  master,  yet  the  construc- 
tion of  the  word  admittere  is  not  satisfied  by  any  thing 
of  that  kind,  as  to  the  fellows  and  scholars,  let  us  look 
to  this  affidavit.  [His  Lordship  here  read  the  affidavit 
relating  to  the  memorandum  of  Mr.  Thwaites,  observing 
as  to  the  forms  of  admission  of  fellows  and  scholars,  that 
they  were  not  "  laudabiles  consuetudines"  only,  but  that 
they  were  something  more.]  I  agree  that  this  particular 
form  is  not  in  terms  mentioned  in  the  statutes,  but  if  it 
be  admission,  then  I  conceive  that  this  form  is  in  sub- 
stance prescribed  by  the  statutes* 

This  memorandum  may,  I  think,  fairly  be  taken  to  be 
a  statement  of  what  passed  at  the  time  of  Dr.  Plumptrfs 
election.  It  does  appear  that  in  many  colleges  these 
forms  are  not  observed.  This,  however,  does  not  bear 
upon  the  argument,  for  if  they  have  been  observed  as  com- 
pleting admission  in  this  college,  where  admission  is 
required,  that  circumstance  must  give  the  construction 
to  that  which  is  required.  I  am,  therefore,  disposed  to 
think  that  the  admission  of  Mr.  Godfrey  was  not  com- 
plete when  he  subscribed  before  the  Vice  Chancellor, 
and  that  his  real  admission  was  that  which  was  made  by 
the  ceremonies  of  the  20th  of  April.  I  state  this  as  my 
present  opinion,  subject  to  observations  which  I  shall  be 
happy  to  hear  from  those  who  may  have  the  disposition 
to  make  them. 

If 
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If  I  am  right  in  this  opinion,  it  is  unnecessary  to  con-         1821. 
sider  what  would  have  been  the  effect  of  an  admission        Caseof 
on  the  Sunday,  and  a  subscription  on  the  following  day.      Queen's 
I  should  be  unwilling  to  risk  exciting  mischievous  dis- 
turbances with  regard  to  this  question,  in  a  university, 
where  I  hope  there  will  be  a  perfect  quiet  on  such  sub- 
jects for  the  future.     If  the  admission  was  not  complete 
on  the  Sunday,  the  next  question  is,  whether  it  was  too 
long  delayed  ?  and  I  cannot  bring  myself  to  think  that  it 
was ;  for  every  body  appeared  to  be  to  a  considerable 
degree  ignorant  of  what  was  to  be  done ;  and  the  ad- 
mission took  place  as  soon  afterwards  as  professional 
advice  could  be  obtained. 

It  is  not  now  necessary  to  consider  two  other  points ; 
namely,  the  meaning  of  the  word  at  in  the  statute  of 
uniformity,  and  whether  on  the  supposition  of  this  head- 
ship being  vacant  by  the  penal  enactment  of  that  statute,  The  effect  of 
the  nomination  would  be  in  the  crown  or  in  the  fellows.  ^£5?  in  *the 
It  does  seem  to  me,  I  own,  on  looking  into  the  sta-  case  of  a  party 
tutes  of  the  13th  and  14th  Charles  IL,  and  also  the  J^cribefis  to 
15th  Charles  IL,  c.5  and  the  2d  Geo.  IL  c.  SI;  that  render  his 
if   there   was  not    a    subscription   within   the  act  of  without  a  jo- 
uniformity,  the  office  was  ipso  facto  void,  without  any  dicml^11- 

IcIlGvt 

necessity  for  a  judicial  sentence.  I  am  the  rather  in- 
clined to  think  so,  because  the  statute  of  the  15th  Charles 
IL  speaking  of  those  cases  where  it  had  been  impossible 
to  comply  with  the  enactment  of  the  act  of  uniformity, 
says  that  if  the  parties  subscribe  within  a  given  time  they 
shall  "  be  restored  into  and  preserved  in  their  respective 
deaneries,  canonries,  prebendaries,  masterships,'1  &c.  un- 
less such  offices  should  have  been  filled  up  in  the  mgan 
time.  The  object  was  to  restore  to  the  offices  in  certain 
circumstances,  and  restoration  must  be  to  something 
that  has  been  lost. 

With 
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1821.  With  reference  to  the  question  whether  the  crown  or 

c'aiof       ^e  college  would  h*ve  the  right  to  fill  this  vacancy,  it 

Quben's      is  to  be  observed  that  there  Are  subsequent  statutes 

which  in  order  to  give  effect  to  the  acts  that  vacate  the 

The  fellows  of  °^C6*  have  given  the  right  of  nominating  to  the  crown, 

a  college  being  if  those  who  have  the  right  have  not  made  a  new  election 

elect  a  preri*     *&  a  Certain  titae.   But  that  would  not  decide  this,  for  the 

dent  within  a    question  would  be,  whether  if  there  was  not  a  due  election 
certain  time 

after  a  vacan-    made  by  the  fellows  within  eight  days*  the  fellows  have 

S£ft*  »  **  -—  -» »—  "  *•*•  — * '  * 

dent  neglects    was  not  the  fault  of  the  fellows  that  he  did  not  subscribe, 

the  declara-      ^ut  ^e7  must  ^  ^^  to  he  conusant  of  the  law  of  the 

tionofcon-      land,  and  therefore  to  have  known  that  his  office  was 
formity  before  .n  .  „       _      _      __     .  . 

his  admission,  vacant  as  if  he  were  naturally  dead.     Having  such 

his  office  is       knowledge,  ought  they  not  to  have  proceeded  within  the 

ipso  facto  void,  .  .  . 

and  a  new        prescribed  period  to  a  new  election,  or  being  so  conu- 

te^place U8     sftnt*  are  ^y  to  "^  *X€mpted  from  the  consequences  of 
within  the        the  infraction  of  their  own  statutes,  as  well  as  of  the  law 

•^^^-oftheknd? 


Sembl. 


However  it  is  not  necessary  for  me  now  to  decide 
thisy  if  I  am  right  in  the  construction  of  the  word  ad- 
mission, as  received  by  other  bodies,  as  recognized  in 
this  college,  and  as  confirmed  by  immemorial  usage.  I 
believe  I  bate  put  it  in  a  light  somewhat  new,  and  I 
have  therefore  entered  largely  into  the  reasons  of  my 
opinion.  If  those  who  hear  me  see  any  reason  to  be 
dissatisfied  wkh  what  I  have  said,  I  shall  be  willing  to 
hear  one  counsel  on  each  side,  upon  the  single  point  of 
admission.  If  no  application  for  that  purpose  be  made 
on  Saturday,  you  will  consider  my  judgment  to  be  final, 
that  Mr.  Godfrey  has  been  duly  elected  and  admitted 
president  of  this  college. 


Mr.  Bligh 
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Mr.  Bligh  stated  that  it  was  not  intended  to  submit  .     1821. 

any  further  observations,  and  mentioned  the  costs  of  the        ~'  T   " 

petitions.  Queen's 

College. 

The  Lord  Chancellor  said  it  struck  him  that  the  pro-  Costs  of  peti- 

ceeding  was  so  necessary  for  the  benefit  of  the  college  'I0"8  to  *^e 
°  J  ^     visitor  of  a 

in  general,  that  the  domus  ought  to  pay  the  costs.  college  re- 

lative to  the 

— _ — mmm^m^m^mm^ ^  election  of  the 

president  paid 

Whereupon,  as  visitor  in  right  of  his  Majesty,  I  or-  iege  funds, 
dered  all  parties  to  attend  me  on  the  matter  of  both  pe- 
titions on  the  20th  day  of  January  last,  and  the  said 
petitions  coming  on  to  be  heard  before  me  as  visitor  of 
the  said  college  on  behalf  of  his  Majesty  on  the  20th, 
&c. ;  I  do  hereby,  after  due  consideration  had  of  the 
matters  contained  in  the  said  petitions  and  affidavits,  and 
of  the  said  statutes,  and  of  all  that  has  been  stated  to 
me  by  counsel  as  visitor  as  aforesaid,  declare  that  the  said 
Henry  Gottfrey  is  now  in  my  judgment  entitled  to  hold 
and  enjoy  the  office  of  president  of  the  said  college,  and 
alt  the  emoluments  and  rights  thereunto  appertaining ; 
and  I  therefore  do  not  think  k  right  to  comply  with 
the  prayer  of  either  of  the  said  petitions ;  but  it  ap- 
pears to  me,  nevertheless,  to  be  fit  that  the  costs  of 
the  petitioners,  and  of  the  said  Henty  Godfrey,  and  of 
his  Majesty's  Attorney-General,  relating  to  the  said  pe- 
titions, be  respectively  paid  out  of  the  funds  of  the  said 
college. 
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1821. 

Rolls. 

Jrfl15"  BRANDLING  v.  HUMBLE. 

Smut  below      TPHIS  was  a  creditor's  suit :  a  fund  in  court  had  been 

10Z  payable        «*.    apportioned  by  the  Master  amongst  the  creditors, 

out  of  court  to  .  ;  & 

a  number  of      m  proportion  to  their  respective  debts.    The  sums  to  be 

to^dr'tcT*  received  by  several  of  them  were  small ;  upon  their  peti- 
licitor,  to  save  tion  (presented  under  an  authority  signed  by  them  and 
powaifof*  veru<fed  by  affidavit)  an  order  was  made  on  the  7th  of 
attorney.  February  1821,  for  payment  of  these  sums  to    their 

solicitor,  together  with  any  sums  that  might  afterwards 
become  payable  to  them  as  their  apportionments  of 
future  assets. 

Mr.  Barber  stated  that  the  Accountant-General  had 
declined  acting  upon  this  order,  partly  on  the  ground  of 
its  being  prospective,  and  partly  from  the  sums  in 
question  being  too  large  in  amount,  and  that  he  had  de- 
sired it  to  be  mentioned  again  to  the.,  court,  He  said  that 
orders  of  this  kind  had  often  been  made  to  save  the 
expence  of  powers  of  attorney  upon  small  sums ;  but 
the  extent  to  which  they  might  go  was  not  settled. 
Here  one  of  the  sums  was  70/.  If  the  petitioners  had 
assigned  their  interest  the  money  would  be  paid  out  on 
petition  without  any  power  of  attorney. 

The  Master  of  the  Rolls  observed  that  there  were 
two  objections  to  such  orders,  one  from  the  avoiding  of 
stamp  duties,  and  another  from  the  jealousy  the  court 
entertained  of  allowing  the  money  of  the  suitor  to  come 
into  the  hands  of  his  solicitor.  He  desired  the  practice 
to  be  enquired  into. 


The 
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The  Master  of  the  Rolls  learning  from  the  regis- 
ter that  in  making  these  orders  the  Court  had  not  been 
in  the  habit  of  exceeding  the  sum  of  10/.,  directed  the 
order  in  this  case  to  be  reduced  to  that  amount. 


The  order  was  varied  by  confining  it  to  those  of 
the  petitioners  who  were  to  receive  less  than  10&  It 
directed  that  any  further  sum  or  sums  that  might  after- 
wards be  reported  due  to  any  of  the  petitioners,  provided 
Che  same  should  not  respectively  exceed  the  sum  of  10/. 
should  be  paid  to  the  solicitor  in  the  same  manner. 

Reg.  Lib.  A.  1820.  fo.  569. 


1821. 


Brandling 

v. 
Humble.  , 

April  2, 


HEYN  v.  HEYN. 

HHHE  bill  in  this  cause  was  filed  in  Hilary  term, 
1816,  against  the  husband  of  the  plaintiff  and  two 
other  persons  for  an  account  of  some  property  which 
she  claimed  under  a  marriage  settlement  The  de- 
fendant Heyn  put  in  a  demurrer,  which  was  overruled ; 
he  shortly  after  went  abroad  without  putting  in  his 
answer,  and  stood  out  all  process  of  contempt  In 
iSZorjr  term,  1818,  the  cause  was  set  down  at  the  Rolls, 
and  in  the  same  term  an  order  was  obtained  for  taking 
the  bill  pro  confesso  against  Heyn.  The  cause  was  heard 
in  February  1821,  and  a  decree  made  according  to  the 
prayer  of  the  bill. 

The  defendant  had  in  the  mean  time  returned  from 
abroad,' and  on  the  second  seal  after  Michaelmas  term, 
lie  moved  before  the  Vice-chancellor  that  he  might  be  at 
liberty  to  put  in  his  answer  forthwith,  which  he  under- 
took to  do,  and  to  pay  the  costs  occasioned  by  his 
Vol.      III.  E  contempt, 


March  24. 
Aprils 

Underadecreo 
to  account, 
made  upon 
taking  the 
biH  pro  con* 
fessoy  against 
a  defendant 
who  has  ap- 
peared but  has 
not  answered, 
he  cannot 
attend  the 

master  without 
the  leave  of 
the  court,  but 
leave  to  attend 
given,  and  the 

sequestration 
discharged 
upon  payment 
of  the  costs  of 
the  contemrt, 

and  of  the 
suit. 
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1821.       contempt,  and  that  all  further  proceedings  as  to  the 
1  Hire*  '     ^  being  taken  pro  confesso  might  be  stayed,  the  de- 
v.  fendant  submitting  to  such  decree  as  the  court  should 

Ylf"  think  fit  This  motion  was  refused  with  costs*  The 
defendant  soon  after  put  in  his  answer,  and  again 
moved  that  the  order  for  taking  the  bill  pro  confesso 
and  the  sequestration  might  be  discharged,  he  having 
put  in  his  answer,  and  submitting  to  pay  all  costs  occa- 
sioned by  his  contempt,  and  not  to  delay  the  hearing  of 
the  cause  in  its  regular  course.  This  motion  was  also 
refused  with  costs :  and  the  hearing  of  the  cause  took 
place  shortly  after. 

The  defendant  now  moved  that  the  sequestration 
issued  against  him  for  not  putting  in  his  answer  might 
be  discharged,  he  having  put  in  his  answer  and  tendered 
to  the  plaintiff's  solicitor  the  costs  of  his  contempt,  and 
that  he  might  be  at  liberty  to  attend  the  master  upon 
his  taking  the  accounts  directed  by  the  decree.  The 
defendant  had  tendered  35/.  for  the  costs,  and  had 
offered  to  pay  the  amount  if  it  exceeded  that  sum ;  but 
the  plaintiff's  solicitor  had  refused  to  accept  the  $5l.f  or 
to  state  the  amount  due.  The  defendant  had  been  a 
surgeon  in  the  army,  and  was  now  on  half-pay:  it 
appeared  that  in  consequence  of  the  sequestration,  a 
stop  had  been  put  upon  his  half-pay.  He  stated  in 
his  affidavit  that  he  intended  to  remain  in  England* 

The  Attorney-General,  Mr.  Heald,  and  Mr.  Moore  in 
support  of  the  motion. 

The  sequestration  having  issued  only  for  the  purpose 
of  compelling  an  answer,  ought  not  to  be  kept  on  foot 
now  after  the  decree  has  been  pronounced  r  it  is  not  to 
be  used  to  enforce  the  payment  of  what  may  ultimately 

20  be 
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be  found  due.  (a)    The  sequestration  even  if  properly        1821. 
subsisting  cannot  regularly  have  any  operation  upon  hi» 
half-pay.    He  has  put  in  his  answer  and  made  every 
effort  to  clear  his  contempt. 

Mr.  Hart  against  the  motion. 

The  answer  being  subsequent  to  the  order  for  taking 
the  bill  pro  confesso  was  a  mere  nullity.  This  is  not  the 
proper  motion  for  discharging  the  sequestration;  it 
should  have  been  for  a  reference  to  the  Master  to  tax  the 
costs,  and  the  sequestration  would  then  continue  pending 
die  taxation.  With  respect  to  attending  the  master, 
either  he  is  or  is  not  at  liberty  to  attend;  if  he  is,  an 
order  is  not  required ;  if  he  is  not,  some  special  case 
ought  to  be  shewn  to  entitle  him  to  such  an  order;  but 
when  he  is  out  of  contempt,  it  is  conceived  that  he  may 
attend  as  of  course. 

The  Lord  Chancellor. 

I  cannot  blame  the  plaintiff's  solicitor  for  not  accepting 
the  costs  tendered,  as  it  was  not  clear  what  costs  were 
to  be  paid.  With  respect  to  the  answer,  if  it  was  put 
in  after  the  order  for  taking  the  bill  pro  confesso,  it  cer- 
tainly ought  not  to  be  noticed. 

The  question  appears  to  me  to  be,  what  costs  are  to  be 
paid  in  order  to  let  him  in  before  the  Master.  For  I 
apprehend  that  when  the  bill  is  taken  pro  confesso,  the 
defendant  is  not  at  liberty  to  go  before  the  master  with- 


(0)  In  Maywtrd  v.  Pom/ret,  3  Aik.  408.  the  bill  having  been  taken 
pro  confesso,  and  a  decree  for  an  account  made,  Lord  Hardwxcke 
was  of  opinion,  that  the  sequestration  ought  not  to  be  discharged  on 
payment  of  costs,  but  that  it  should  be  kept  on  foot  as  a  security  to 
the  Plaintiff  for  the  Defendant's  appearing  before  the  master  to  take 
the  account. 

E2  out 
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1&21.  out  an  order;  but  the  accounts  are  to  be  taken  exparter 
and  they  may  charge  him  with  whatever  they  can. 
There  was  a  case  of  which  Mr.  Crofts  reminds  me, 
about  six  years  ago,  in  which  I  held  that  the  defendant 
must  pay  all  the  costs,  for  the  decree  is  altogether 
against  him ;  my  apprehension  is,  that  after  suffering 
the  cause  to  go  on  till  a  decree  is  made  pro  confesso,  he 
cannot  be  relieved,  and  permitted  to-  come  in  as  a  party 
to  the  account  for  his  own  benefit,  except  on  paying  all 
the  costs,  and  on  a  special  application.  And  I  think 
that  there  is  a  necessity  for  such  an  order. 

If  you  mean  to  move  to  discharge  the  sequestration 
60  far  as  it  affects  the  half  pay,  as  fixed  on  a  subject  to 
which  it  will  not  apply,  particularly  as  being  before  a 
decree,  that  involves  the  consideration  of  what  was  said 
in  TothiU  long  ago,  as  to  what  a  sequestration  will  attach 
on,  and  what  very  learned  persons  in  later  times  have 
said  as  to  what  it  will  not  attach  on ;  attending  to  the 
distinction  between  the  case,  where  it  is  before  a  decree, 
and  where  after  a  decree  for  a  duty  (a.) 


Aprils. 


The  Lord  Chancellor. 

I  take  the  case  here  to  be  this.  The  defendant  was 
served  and  appeared,  not  absconding  to  avoid  service, 
but  he  did  not  answer;  a  sequestration  issued,  and  a 
decree  has  been  made  to  account.  The  question  now 
is,  if  he  is  to  be  permitted  to  attend  the  master,  (and  it 
would  be  a  strong  thing  to  say  that  he  should  not)  whe- 
ther he  can  have  the  sequestration  taken  off,  and  upon 
what  terms.  Upon  some  terms  I  think  he  must  be  per- 
mitted to  come  in,  but  it  would  seem  to  be  justice,  that 

(a)  See  Lakes  v.  Mearcs,  Toth.  1 75.  Smmondt  v.  Lord  Kinnaird, 
4  Vet.  755.  Franckfyn  v.  Colhoun,  3  Swan.  276.  McCarthy  v.  Goold, 
1  Bali  Sf  Be.  387. 

he 
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be  should  inform  the  court  bow  much  he  is  indebted  to 
the  plaintiff  .  He  cannot  put  in  an  answer  now  to  vary  > 
the  decree,  and  the  sequestration  is  merely  for  want  of, 
an  answer,  not  as  if  it  was  for  payment  of  money ;  it  is  - 
not  therefore  necessary  now*  If  instead  of  operating  so  > 
as  to  put  you  in  possession  of  a  decree,  it  had  induced  - 
him  to  put  in  an  answer,  it  must  then  have  been  dis- 
charged without  reference  to  subsequent  proceedings, 

Mr.  Hart  suggested,  that  the  defendant  ought  to  be 
required  to  give  security  for  payment  of  what  might  be 
found  due. 

The  Lard  Chancellor  thought  that  would  be  going  too 
far;  for  if  he  had  answered,  the  plaintiff  could  only  have 
taken  a  decree  for  an  account;  and  as  his  not  ajswering 
could  not  put  her  in  a  better  situation,  she  ought  not,  on 
that  account,  to  have  a  larger  demand  against  him  by  vir- 
tue of  the  sequestration.  It  was  to  be  observed,  however, 
that  the  answer  might  have  enabled  the  plaintiff  to  take 
a  decree  for  payment  of  a  particular  sum,  and  that  might 
make  it  a  question,  whether  the  court  ought  not  to  call 
on  him  to  say  what  he  owed ;  to  state  how  much,  if 
he  had  put  in  his  answer,  he  would  have  admitted  to 
be  due. 

His  lordshipconcluded  withsaying,  that  the  defendant 
ought  to  pay  all  the  costs  of  the  suit  up  to  the  present 
time ;  for  if  the  answer  had  been  put  in,  non  constat, 
that  a  decree  to  account  might  not  have  been  made 
against  him  with  costs,  and  he  was  not  by  being  guilty 
of  a  contempt,  to  have  the  benefit  of  a  decree  which  he 
might  possibly  not  have  obtained  if  he  had  put  in  his 
answer. 


E  3  Whereupon, 
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1321.  Whereupon,  and  upon  hearing,  &&,  and  upon  the4 

7, T  defendant  paying  to  the  plaintiff  the  costs  of  the  suit  to 

Vi  this  time,  including  the  costs  of  the  contempt,  and  of 

Hetk-  this  application,  to  be  taxed,  &c.  His  lordship  doth 
order,  that  the  sequestration  be  discharged;  and  it  is 
ordered,  that  the  defendant  be  at  liberty  to  go  before 
the  master  in  taking  the  accounts  directed  by  the  decree. 
And  his  lordship  doth  reserve  the  consideration  of  sub- 
sequent costs. 

Reg.  Lib.  A.  1820.  fo.  854. 


Aprils.  PIERCE  v.  THOMA& 


Writ  of  Cer- 
tiorari to  the 


TLWR^HART  and  Mr.  Knight,  moved  to  quash  a 
^urtofGreat  writ  of  certiorari  issued  to  remove  the  proceed- 

Sessions  in       jngg  jn  an  action  of  asssurapsit,  depending  in  the  Court 
ed,  it  having    of  Great  Sessions  for  the  county  of  Glamorgan.     The 

issued  with-     cijjef  objection  was,  that  it  had  been  issued  as  of  course 

out  a  special  J  ...  ~. 

ground  laid      without  any  affidavit  or  application  to  the  Court    They 

Je^g^e*"   cited  Zinck  v.  Langston  (a),  William  v.  Thomas  (i),  and 

tenor  of  the      King  v.  Eaton  (c\  establishing  that  in  the  King's  Bench 
record. instead   _,  ..    c       ..        .        , ,  ,  .  , 

of  the  record    tne  wnt  of  certiorari  could  not  issue  unless  some  special 

itselfjtobere-  ground  was  laid  for  it;  and  argued  that  the  same  rule 

must  prevail  in  the  Court  of  Chancery  with  respect  to  a 
common  law  proceeding.  The  form  of  the  writs  issued 
to  the  Lord  Mayor's  Court,  where  the  proceedings  are 
by  plaint,  had  been  erroneously  adopted,  stating  the 
process  to  be  "  not  by  our  writ"  It  also  directed  the 
tenor  of  the  record  instead  of  the  record  itself  to 
be  returned;  which  was  decided  to  be  erroneous  in 
Woodcraft  v.  Kinaston  (d).     The  tenor  had  been  accord- 


fa)  JQougl.  721.  (b)  Ibid.  725.  n. 

(c)  3  T.  R.  89.  (d)  2  Atk.  317. 

the 
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ingly  returned.    Both  of  the  parties  resided  in  the  county,        1821. 
and  the  cause  of  action  also  arose  there. 

The  Attorney-General  and  Mr.  Blake,  on  the  other 
side,  stated  that  an  affidavit  had  been  prepared  of  the 
party's  belief,  that  a  fair  trial  could  not  be  had  in  the 
county,  with  a  view  to  obtain  the  writ  on  that  ground ; 
but  the  cursitor  had  said  that  it  was  unnecessary,  the 
writ  issuing  as  of  course. 

The  Lord  Chancellor  said,  that  there  was  no  doubt 
the  objections  taken  were  fatal,  and  the  writ  must  be 
quashed. 


K«LLfl. 

Ex  parte  MARTIN.  April  10. 

r|^HIS  was  a  petition  under  the  stat  56  Geo.  3.  c.  60.,   On  petition 
for  the  re-transfer  of  a  sum  of  stock  which  had  c?!iCT  *H,  ^ 

Stat.  56.  O.  5. 

under  that  act  been  transferred  to  the  commissioners  for  c  eo.  for  a  re- 
the  reduction  of  the  national  debt.  The  petitioners  ci^mwlitock" 
having  proved  their  title,  the  only  question  was,  as  to  that  has  been 

the  costs  of  the  application.  the  sinking 

fund,  the  costs 
are  in  general 
Mr.  Moupell  for  the  petitioners  contended,  that  accord-  to  he  paid  out 

ing  to  the  terms  of  the  act,  the  costs  were  to  be  paid  qUC^08„°ck  in 

out  of  the  other  unclaimed  stock  standing  in  the  names 

of  the  commissioners. 


Mr*  Mitjbrd  for  the  commissioners. 

The  Master  of  the  Rolls. 

There  are  three  ways  of  defraying  the  costs :  they  may 
either  be  paid  by  the  party  whose  negligence  has  occa- 

E  4  sioned 
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1821. 


Ex  parte, 
Martin. 


sioned  the  transfer;,  for  having,  forborne  to  claim  the?  . 
property  for  ten  years,  it  has  been  treated  as  if  it  .were  - 
abandoned.     If  he  does  not  pay  the  costs,  they  must  fell 
upon  the  commissioners,  or  upon  the  other  funds  in 
their  hands,  which  would  be  prima  facie,  an  act  of  in- 
justice to  the  persons  entitled  to  them.     I  think  it  is  a 
fair  arrangement  that  each  fund  should  bear  its  own 
costs.     It  is  said,  that  this  is  a  hardship  on  the  persons 
entitled ;  but  it  is  the  necessary  consequence  of  their 
delay,  if  the  act  be  right;  and  I  must  take  it  that  it  is 
so.     The  stock  in-  question  must,  therefore,  in  general 
pay  the  costs,  and.  it  is  only  in  special  cases  that  they  , 
are  to  be  paid  out  of  the  general  fund  (a).  , 

(a)  See  Ex  parte  Gillett,  3  Mad.  28. 33. 


Roll* 
April  la 

Infant  trustee  - 
for  sale  is  not 
within  the  stat. 
7  Ann.  c.  19., 
though  the 
persons  enti- 
tled to  the  pro- 
duce of  the  sale 
are  adult  and 
join  in  the  pe- 
tition.  Scmbl. 


Ex  parte  CH  ASTENEY. 

THHIS  was  a  petition  for  a  conveyance  by  an  infant ; 
trustee.     The  master  had  reported  the  infant  not 
to  be  a  trustee  within  the  statute ;  the  circumstances  were 
as  follows:  jR.  Ghastehey  devised  the  .estate  in  question  - 
to  trustees,  upon  trust  after  the  marriage  of  his  wife,  or 
her  decease,  to  sell  and  divide  the  produce  of  the  sale . 
amongst  his  children.     The  children  were  now  of  age, 
and  having  agreed  for  a  sale  of  the  estate,  desired  the 
conveyance  to  be  made  to  the  purchaser.    By  the  death 
of  the  surviving  trustee  the  legal  estate  had  devolved 
upon  his  infant  heir.  ' 


Mr.  Pepys,  in  support  of  the  petition,  submitted,  that 
though  a  trust,  coupled  with  a  power  of  sale,  is  not  in 
general  considered  to  be  within  the  statute,  yet  &n 
exception  was  understood  to  exist  where  the  parties 
beneficially  entitled  being  adult  were  competent  to  elect, 

18  either 


CASES  IN  CHANCERY.  57 

feither  to  take  it  as  land  or  to  have  it  sold,  and.  the  1891* 

trustee  has,  in  consequence,  no  discretion  in  the  ex-:  ^xvaru 

ercise  of  his  power.  He  referred  to  Preston  on  Abstract^  Chastened 
voLu  p.  SQO.  (a) 

The  Master  of  the  Rolls  observed,  that  if  the  will . 
were  taken  by  itself,  without  knowing  who  the  cestuique 
trusts  were,  the  case  was  not  within  the  statute;  and  he 
doubted  whether  the  fact  that  they  were  competent  to. 
consent  could  make  a  difference.     He  would  not  make, 
the  order,  unless  some  authority  could  be  found  for  \U(b) . 

(a)  *  Nor  does  it  (the  statute)  extend  to  any  case  in  which  there 
are  trusts  to  be  performed,  requiring  a  discretion  on  the  part  of  the 
infant;  but  in  modern  practice  the  latter  rule  has  been  relaxed, 
for  if  all  the  persons  beneficially  interested  under  the  trusts  to  be 
performed  are  adult  and  free  from  disabilities,  and  will  petition  the 
Court  for  a  conveyance  to  their  nominee,  the  Court  will  treat  the. 
Infant  as  a  mortgagee  or  trustee  within  the  statute." 

(6)  The  late  statute  6  Geo.  4.  c.  74.  s.  10.  extends  to  cases  where  the 
trustee  has  some  duty  to  perform,  or  has  some  beneficial  interest, 
authorizing  in  such  cases  a  conveyance  or  transfer  to  new  trustees 
duly  appointed. 


Rolls. 

BROWNE  v.  BARNARD.  4prafia 

Tj^XCEPTIONS  having  been  taken  to  the  plea  and  The  Six  Clerks 

answer  of  two  of  the  defendants  in  this  cause,  they  sponsible  for 
submitted  to  them,  and  put  in  a  further  answer ;  upon  *"e  ^Ji^1" 
which  the  plaintiffs  obtained  an  order  to  refer  the,  office  copies, 
exceptions  and  answer.      It  appeared  to  the  master,  Their  signa- 
that  the  answer,  according  to  the  plaintiff's  office-copy  a8  a  certificate 
of  it,  was  insufficient  in  one  particular;  but  it  being  ^'.^^J 
insisted  that  the  office-copy  was  incorrect,  the  record 
was  inspected,  and  it  was  found  that  in  the  copy  a  word 
had  been  omitted,  the  want  of  which  had  rendered  the 
answer  apparently  insufficient;  the  master,  in  conse- 
quence, reported  in  favour  of  the  defendants* 

The 
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1821.  This  plaintiffs  now  presented  a  petition,  stating,  that 

the  office-copy  of  the  farther  answer  was  signed  by 
JBL  V.  Uttersoriy  Esq.,  one  of  the  six  clerks,  for  W.  H. 
Hanmer,  Esq.,  another  of  the  six  clerks,  he  being  the 
six  clerk  towards  the  cause  for  the  plaintiffs ;  that  the 
answer  had  been  referred  under  the  belief  that  the  office- 
copy  was  correct;  that  in  consequence  of  its  incorrect* 
ness  they  had  incurred  the  costs  attending  the  reference ; 
they  prayed  that  the  six  clerk  might  be  ordered  to 
amend  the  office-copy  without  costs,  and  to  pay  to  their 
solicitor  the  costs  of  the  reference,  and  of  the  petition. 

Mr.  Koe,  in  support  of  the  petition. 

-  The  plaintiffs  having  been  put  to  expence  by  the 
neglect  of  some  officer  of  the  court,  it  is  clear  that  they 
are  entitled  to  be  indemnified  by  the  person  responsible 
for  that  neglect;  and  we  apprehend  that  the  responsibility 
for  the  correctness  of  office-copies  attaches  upon  the  six 
clerks.  They  originally  transacted  all  the  business,  and 
were  "  the  only  attornies  in  this  court"  Beamefs- 
Orders,  84.  The  increase  of  business  led  to  the  em- 
ployment of  the  under  clerks,  who  are  still  what  they 
originally  were,  only  the  deputies  of  the  six  clerks. 
At  present,  though  they  are  nominated  by  the  Master 
of  die  Rolls,  they  cannot  act  in  the  division  of  any  s$c 
clerk  without  his  consent  The  signing  the  office-copies, 
,',  as  required  by  several  orders,  still  continues  to  be  the 
duty  of  the  six  clerks.  By  the  order  of  1646,  (a)  no 
copies  are  to  be  delivered  out  till  signed  by  the  six 
clerk,  or  his  deputy,  for  whom  he  is  to  be  answerable. 
So  also  by  Lord  Clarendon's  order  (b) ;  and  by  Lord 
Keeper  Bridgman's  order  in  1668.  (c)  There  can  be  no 
purpose  for  this  signature  except  as  an  authentication  of 


(a)  Ed.  Beams,  p  108.  (b)  Ibid,  p.  18& 

(c)  Ibid.  p.  328. 


the 
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the  correctness  6f  the  transcript    The  clerks  in  court        182  k 

take  an  oath  of  office  not  to  injure  the  records,  &a,  nor 

to  disclose  the  depositions,  but  it  has  no  reference  to 

fidelity  in  copying,  (a)   In  James  v.  Philips  (£),  the  agent 

of  the  register  haying  neglected  to  enter  an  attachment, 

the  executrix  of  the  register  was  held  responsible  for  the 

costs  occasioned  by  the  irregularity. 

Mr.  Shadwelly  on  the  other  side,  relied  upon  there 
being  no  order  or  decision  affixing  this  responsibility  to 
the  six  clerks.  They  are  required  to  sign  for  the  pur- 
pose of  certifying  that  the  original  from  which  the  copy 
is  made  has  been  regularly  filed.  They  sign  in  the 
inside  of  the  first  folio,  and  mark  the  number  of  folios  > 
which  is  done  for  the  purpose  of  guiding  the  master  in 
the  taxation  of  costs,  and  to  prevent  frauds  by  adding  to 
the  number.  Sometimes,  if  they  observe  any  thing 
palpably,  wrong,  they  send  the  copy  back  to  be  cor- 
rected, but  this  is  only  accidental;  the  sixty  clerk 
employs  the  person  who  makes  the  copy,  and  writes  on 
the  bade  of  it  the  word  examined,  to  testify  its  accuracy* 
The  orders,  particularly  that  of  Lord  Clarendon  (c), 
recognize  the  making  office-copies  as  part  of  the  duty  of 
the  sixty  clerks.  By  the  order  of  1668  (d),  regulating 
the  sixty  clerks,  they  are  not  to  be  dismissed  or  sus- 
pended except  by  order  of  the  Court;  they  are  not, 
therefore,  mere  servants  of  the  six  clerks ;  and  if  the 
latter  were  to  be  responsible  for  their'  conduct  they 
would  have  no  means  of  releasing  themselves,  not 
having  any  option  as  to  continuing  to  employ  them. 
The  number  of  copies  is  so  great,  that  it  would  be 
impossible  for  six  persons  to  read  them  in  the  course  of 
the  year. 


(«)  Bemn$i  Ord.  p.  215.  (b)  2  P.  W.  657. 

(c)  Ed.  Barnes,  p.  186.  {d}  Ibid.  p.  224. 


Mr, 
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1821.  Mn  Kbe, in  reply • 

While  persons  are  receiving  fees  for  the  performance 
of  a  duty,  thfy  can  hardly  be  heard  to  say  that  the  duty 
is  more  thah  they  can  perform.  We  rest  not  upon  any 
particular  order,  but  upon  the  general  principle  that  the 
officers  of  the  court  nlust  be  responsible  for  the  neglect 
of  their  duty.  If  the  signature  be  affixed,  as  is  con- 
tended, for  the  purpose  of  certifying  that  the  bill  Is 
filed,  that  means  that  a  bill  is  filed  of  which  this  is  a 
copy ;  that  is,  a  correct  copy.  Otherwise  the  bill  cer- 
tified to  be  filed,  and  the  copy,  might  be  totally  dif- 
ferent 

The  Master  of  the  Rolls. 

This  petition  brings  before  the  Court  a  question  of 
considerable  importance  in  regulating  the  practice  of  the 
offices.  It  is  a  complaint  by  a  suitor  of  suffering  by  an 
incorrect  copy  of  a  record,  relying  upon  which  he  took 
exceptions;  and  the  master  having,  upon  ascertaining . 
the  error,  disallowed  the  exceptions,  he  has,  in  con- 
sequence, been  put  to  expence,  for  which  it  is  sought  to 
make  the  six  clerk  answerable. 

Consider  the  question  first  upon  general  principles. : 
A  suitor  applies  to  an  individual  to  do  a  duty  for  him ; 
it  is  done  incorrectly ;  then  primd  facie,  the  person 
whom  he  employs  and  pays  is  responsible.  The  clerk 
in  court,  therefore,  provided  he  is  an  independent 
officer,  competent  to  do  this  business  for  himself,  and 
employed  by  the  petitioners,  ought  to  be  responsible  to 
them.  It  is, not  alleged  that  either  Utterson  or  Hanmer 
were  fixed  on  by  the  petitioners  to  act  for  them ;  they  or, 
their  solicitor  had  the  option  of  employing  any  of  the 
clerks  in  court ; .  they  fixed  on  one  of  them,  and  he  was 
the  person  who  committed  the  error.    Therefore,  laying 

aside 
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aside  for  a  moment,  the  peculiarities  of  the  mode  of  sig- 
nature, he  is  the  person  naturally  responsible  for  it 

The  case  cited  from  Peere  Williams  is  easily  distin- 
guishable; it  went  upon  the  principle  respondeat  supe- 
rior. '  The  clerk  of  the  register  was  not  a  distinct 
recognized  independent  officer ;  the  register  himself  was 
the  only  person  known  to  the  public.  It  is  the  same 
with  the  clerks  of  solicitors.  But  there  is  no  ana- 
logy, unless  it  can  be  shewn  that  the  clerk  in  court  is 
merely  the  clerk  of  the  six  clerk.  This  proposition,  if 
made  out,  would  create  a  responsibility  not  easily  de- 
fined ;  for  the  clerks  in  court,  acting  as  solicitors,  carry 
on  business  to  a  very  great  extent.  Then  is  it  meant  to 
be  said,  that  the  six  clerks  are  to  be  responsible  for  every 
act  of  misconduct  they  may  commit?  '  It  would  be  dif- 
ficult  to  cany  their  responsibility  to  that  extent;  and  if 
not,  why  draw  the  line  here,  and  say,  that  in  making 
office  copies,  he  is  only  the  clerk  of  the  six  clerk,  but 
that  for  other  purposes  he  is  an  independent  officer. 

It  is  material,  therefore,  to  examine  on  what  footing 
the  clerk  in  court  stands ;  and  for  this  purpose,  we  must 
not  go  back  to  those  antient  times  when  there  were  only 
six  known  officers  of  the  court,  doing  all  the  business,  and 
•the  others'  were  their  clerks,  employed  and  removable 
•by  them.    They  ire  now  placed  in  a  different  situation 
'from  mere  clerks.    A  solicitor  is  answerable  for  his  clerk 
because  he  may  remove  him;  but  the  clerk  in  court, 
when  once  placed  in  his  seat,  has  a  freehold  in  it,  and 
die  six  clerk,  though'  he  may- make  a  complaint  to  the 
(court,  cannot  himself  remove  him.    In  the  next  place, 
the  clerk  in  court  is  not  paid  by  the  six  clerk,  so  that 
he  is  not  marked  as  his  servant  by  that  criterion.     Nor 
does  the  six  clerk  give  him  the  management  of  the 
cause;  he  is  employed  by  the  solicitor   quite  inde- 
pendently. 
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1821.  pendentty.  He  is  sworn  into  hi?  office.  All  these  circum- 
Buowkk  8tan<*s  distinguish  him  from  a  mere  clerk.  Since  the 
«.  order  of  1668,  the  clerks  in  court  have  been  as  folly  re- 

cognized as-any  ottor  officers;  and  the  fair  way  now  is, 
to  consider  them  ris  independent  officers.  They  are  re- 
sponsible to  the  six  clerks  only  for  a  portion  of  their 
fees,  but  that  does  not  determine  the  relation  between 
them. 

If  then,  upon  general  principles,  the  clerk  in  court  is 
responsible,  how  is  that  responsibility  to  be  transferred  ? 
It  is  said  that  the  six  clerk  signs  the  copy,  and  that 
because  his  signature  is  essential,  and  he  is  paid  for  it, 
it  fixes  the  responsibility  upon  him.  The  question  must 
be  for  what  purpose  he  signs;  does  it  necessarily  follow 
that  it  is  to  shew  that  he  has  examined  it  ?  The  orders 
require  that  the  records  should  be  filed,  and  it  may  be 
very  proper  that  the  six  clerk  who  knows  that  there  is 
an  original,  should  give  his  sanction  to  its  being  an 
office  copy  of  an  original  filed  in  his  office.  If  that  be 
die  object  of  his  signature,  and  he  were  thus  to  certify 
that  there  was  an  original  when  there  was  not,  he  would 
be  answerable  for  that  error.  How  does  it  appear  that 
the  signature  indicates  any  thing  beyond  this? 

It  is  argued  as  if  no  one  was  to  copy  but  the  six 
clerk ;  but  the  orders  that  have  been  read,  clearly  sup- 
pose the  copies  to  be  made  by  the  clerks  in  court.  Hie 
order  of  Lord  Clarendon  (a)  directs  "that  no  under- 
clerk  or  his  man,  or  other  for  him  do  from  henceforth 
presume  to  copy  any  bill  or  other  pleading  whatsoever, 
before  it  be  duly  filed  with  the  proper  six  clerk,  who 
otight  to  file  the  same."  The  restriction  on  the  undef- 
clerks  from  making  copies  till  the  records  are  filed,  is  a 


(a)  Ed.  Bcames,  Us. 

recognition 
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recognition  that  they  may  do  so  afterwards.  By 
another  order,  (a)  the  clerk  who  has  copied  a  record 
is  to  bring  it  back  to  the  six  clerk,  from  whom  he  re- 
ceived it.  Thus  it  appears,  that  making  the  copies  is 
the  Appropriate  and  independent  duty  of  the  clerk  in 
court,  and,  in  making  them,  I  consider  him  to  be  acting 
for  himself,  just  in  the  same  way  as  in  the  other  business 
of  a  cause  which  the  solicitor  employs  him  to  do. 

It  would  be  contrary  to  justice  to  make  a  person  re- 
sponsible, for  what  is  not  done  by  himself,  unless  it  be 
a  duty  which  he  does  by  deputy.  Whete  there  *is 
another  public  officer  that  does  the  act,  and  who  is 
responsible  for  inaccuracy,  I  cannot  see  on  what  prin- 
ciple the  responsibility  can  be  transferred  to  one  who 
has  not  the  power  to  remove  him.  In  the  well  known 
case  of  die  six  clerks,  (b)  the  clerks  in  court  appear  to 
have  been  treated  as  independent  officers,  and  we  must 
consider  them  as  such  from  the  time  of  the  orders  in 
1668.  On  general  principles  it  does  not  seem  to  me 
that  the  six  clerk  is  liable,  and  there  is  nothing  in 
the  peculiar  relation  of  these  officers  to  make  any  dif- 
ference. 

It  is  enough  for  me  to*  say,  that  it  appears  to  me,  that 
the  six  clerk  is  not  liable.  On  the  exterior  of  the  copy 
the  word  examined  is*written,  and  this,  it  is  admitted,  is 
the  writing  of  the  sixty  clerk ;  thus  he  puts  on  it  a  notifi- 
cation that  he  has  examined  it  The  internal  signature, 
I  consider  *o  be  a  notification  that  the  original  has 
been  filed.  This  is  my  present  impression,  but  I  shall 
conaklerit  further  before  I  finally  decide.  I  cannot  but 
drink  that  the  absence  of  all  authority,  and  the  circum- 


1821. 


BftOWNS 

Ba&nabp. 


(4)  Ed.  Betimes >  £.231. 


(b)  3  Vet.  589, 


stance 
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1821.       stance  of  no  former  instance  of  such  an  application  being 
Bbown        J^own  furnishes  a  strong  argument  against  it. 


v. 
Barnard. 


The  Master  of  the  Rolls  afterwards  stated  that  he 
continued  of  the  same  opinion. 


April  11.     The  VAUXHALL  BRIDGE  COMPANY  *  The 

EARL  of  SPENCER,  and  Others. 

Securities  HPHIS  case  is  reported  upon  the  argument  of  the  do- 
wns who  murrer  in  2  Madd.  356.  After  the  demurrer  was 
would  be  pre-  overruled  the  answers  were  put  in,  and  witnesses  ex- 

EEjjE  .ere  proved,  excepting  the  drcumstaiice  of  the  arrange- 
consideration  ment  in  question  having  been  concealed  or  agreed  to  be 
^e?r"   concealed  from  the  legislature,  which  was  denied  by  the 


opposition  to   answers,  and  as  to  which  the  evidence  was  contradictory. 

U,  are  not        -  '  ,  * 


illegal. 


By  the  second  section  of  the  act  it  was  provided  that 
the  sums  of  money  to  be  raised  by  the  contributions  of 
the  proprietors  should  be  applied  in  the  first  place  in 
discharging  the  expences  of  obtaining  and  passing  the 
act,  and  of  the  surveys,  plans,  and  estimates,  and  other 
incidental  expences  relating  thereto ;  and  then  in  com- 
pleting the  bridge,  and  otherwise  in  carrying  the  act 
into  execution.  By  another  section,  the  tolls  were  to 
be  applied  in  repairing,  lighting,  and  watching  the 
bridge  and  the  other  expences  of  the  act,  and  die  in- 
terests of  monies  borrowed  on  mortgage ;  the  surplus 
to  be  divided  among  the  proprietors  till  it  should  amount 
to  ten  per  cent  per  annum  on  their  shares ;  the  excess 

above 
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above  that  amount  was  to  be  invested  in  the  funds,  till  it  1(J21 

should  accumulate  to  a  sum  sufficient  to  yield  ten  per     Th~V 
cent  per  annum  on  the  shares*  when  it  was  to  be  di-  ball  Bridge 
vided  among  the  proprietors,  who  were  then  to  cease         ***NT 
from  receiving  any  proportion  of  the  tolls ;  from  that  The  Eabl  of 
time  the  tolls  were  to  accumulate  until  a  sufficient  sum 
should  be  raised  to  pay  off  the  subsisting  debts,  and  to 
provide  permanently  for  the  expences  of  repairs,  light- 
ing, and  watching ;  they  were  then  to  cease  altogether. 

The  cause  was  heard  by  the  Vice-chancellor  on  the 
8th  of  December  1820,  when  it  was  decreed  that  the 
bill  should  be  retained  for  a  year,  and  an  action  was 
to  be  brought  by  the  obligees  in  the  bond,  which  the 
plaintiffs  in  equity  were  to  be  at  liberty  to  defend,  (a) 
From  this  decree  the  plaintiffs  appealed,  and  moved  to 
stay  proceedings  in  an  action  which  had  been  com- 
menced  pursuant  to  the  decree. 

Mr.  Shadwell  and  Mr.  Laraine  in  support  of  the 
motion,  contended  that  the  illegality  of  the  bonds  was  suf- 
ficiently apparent  to  warrant  the  Court  in  granting  re- 
lief at  once,  without  resorting  to  an  action. 

Mr.  Hart,  on  the  other  side. 

The  transaction,  which  is  represented  to  have  been  a 
fraud  upon  the  legislature,  was  an  agreement  by  which 
the  proprietors  of  Battersea  Bridge  were  to  receive  a 
compensation  for  the  diminution  of  their  tolls  consequent 
upon  the  erection  of  a  new  bridge.  They  would  other- 
wise have  urged  the  injury  to  their  private  interests  as  a 
reason  against  the  passing  of  the  act ;  but  on  being  in- 
demnified they  relinquished  their  opposition.  It  was 
therefore  nothing  more  than  the  compromise  of  a  private 

(a)  Reg.  Lib.  B.  1820.  fo.  265. 

Vol.  III.  F  right 
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1821.       right  involved  in  a  private  act  of  parliament ;  the  public 

%  -   -   -  '     were  in  no  way  interested  in  it.     Claims  of  this  kind 

hall  Bridge   occurring  in  the  progress  of  private  acts,  are  frequently 

Company      settled  by  the  parties  without  any  objection  being  made. 

The  Earl  of  It  *s  not  proved  that  concealment  was  practised,  nor 

Spencer.       Joes  it  appear  to  have  been  that  kind  of  agreement 

which  it  was  necessary  to  conceal.     Another  objection 

taken  was,  that  the  act  did  not  authorize  the  application 

of  the  funds  of  the  VauxhaU  Bridge  Company  to  the 

payment  of  these  sums ;  the  Vice-chancellor,  however, 

was  of  opinion  that  it  might  be  included  among  the 

incidental  fexpences  allowed  in  the  second  section.     But 

that  question  is  not  material,   for   the  proprietors  of 

Battersea  Bridge  contracted  with  the  obligors  only,  from 

whom  they  were  to  receive  the  money,  and  it  is  of  no 

consequence  to  them  whence  it  may  have  been  supplied. 

Mr.  ShadwelL,  in  reply. 

It  was  agreed  that  this  transaction  should  be  con- 
cealed, to  avoid  encountering  the  scruples  of  some 
members  of  the  legislature ;  and  whether  it  was  an 
imposition  upon  the  whole  House,  or  upon  the  committee 
to  whom  the  consideration  of  the  bill  was  entrusted,  or 
upon  some  of  the  individuals  composing  it,  it  is  equally 
to  be  discouraged.  The  agreement  is  not  to  be  con- 
sidered in  the  same  way  as  if  the  opposition  of  the  pro- 
prietors of  Battersea  Bridge  had  been  bought  off  by 
payment  of  a  sum  of  money,  for  the  payment  was  post- 
poned till  the  passing  of  the  act,  and  was  intended  to  be 
made  by  means  of  the  funds  which  the  act  was  to  put 
into  the  power  of  the  company  to  be  erected  by  it,  while 
the  act  at  the  same  time,  provided  for  the  manner  in  which 
those  funds  were  to  be  applied.  The  proprietors  are 
prejudiced  by  this  misapplication,  and  the  public  also* 
inasmuch  as  it  will  prolong  the  period  during  which  tolls 
Are  to  be  payable.     If  it  be  said  that  the  money  was  not 

expressly 
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expressly  agreed  to  be  raised  out  of  the  funds  of  the        1821. 
future  company,  still  the  bonds  were  entered  into  with     *      * ''- 
the  intention   that  the  company  should  be  bound  in  hall  Bridge 
honour  to  discharge  them,  and  they,  considering  them-     Company 
selves  thus  bound,  have  misapplied  their  funds  contrary   The  Earl  of 
to  the  act;  this  error  we  now  seek  to  have  rectified,  wncjsb. 

The  Lord  Chancellor. 

In  the  view  I  take  of  the  case,  it  will  not  be  an 
obstacle  to  the  plaintiffs  that  they  do  not  come  with 
clean  hands,  for  it  is  settled,  that  if  a  transaction  be 
objectionable  on  grounds  of  public  policy,  the  parties 
to  it  may  be  relieved ;  the  relief  not  being  given  for 
their  sake,  but  for  the  sake  of  the  public.  Thus  it  is  in 
the  case  of  marriage  brocage  bonds.  The  principle 
was  much  discussed  in  the  case  of  Neville  v.  Wilkinson  (a), 
where  Mr.  Neville  being  about  to  marry,  enquiry  was 
made  by  the  lady's  father  to  what  extent  he  was  in- 
debted. Wilkinson,  who  was  applied  to  at  the  desire  of 
Neville,  concealed  a  demand  which  he  had  against  him : 
after  the  marriage  he  attempted  to  recover  it,  and  a  bill 
was  filed  to  restrain  him.  I  remember  arguing  it  with 
obstinacy,  but  Lord  Thurlow  thought  that  having  made 
a  misrepresentation,  a  court  of  equity  must  hold  him  to 
it,  and  that  although  the  plaintiff  was  a  particeps  cri- 
minis :  so  it  was  held  in  the  case  of  Shirley  v.  Ferrers  (£), 
in  the  Exchequer. 

If  I  understand  the  circumstances,  there  was  a  pro* 
position  to  build  this  bridge  at  VauxhaU:  the  pro- 
prietors of  Battersea  Bridge  objected,  as  their  tolls 
would  be  diminished ;  and  no  one  can  say  that  there 
was  any  thing  fraudulent  in  their  doing  what  they  could, 
to  prevent  the  completion  of  this  project  of  building 

(a)  1  JSro.  C.  C.  545.  (b)  Cited  1 1  Vet.  536. 

F  2  another 
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•1821.        another  bridge  near  theirs.     It  seems  that  it  was  at 

,_,    *   L         first  agreed  that  some  remuneration  should  be  given 

hall  Bridge   them,  which  was  to  be  secured  to  them  by  the  act ;  but 

Compant      they  were  frightened  by  something  that  fell  from  some 

The  Earl  of   meinber  of  the  committee,  and  imagined  that  scruples 

Spenckr.      woui<1  be  entertained  about  it.     They  then  determined 

not  to  ask  for  anything  in  the  act,  but  they  say,  if  you  will 

secure  to  us  an  adequate  remuneration  in  another  way, 

we  will  agree  to  make  no  opposition  to  your  bill.     It  is 

argued  that  this  was  a  fraud  upon  the  legislature,  but  I 

think  it  would  be  going  a  great  way  to  say  so,  for  non 

constat,  if  it  had  been  pushed  to  the  extent  of  taking  the 

opinion  of  the  House,  that  it  might  not  have  passed  the 

bill  in  its  former  shape.     It  cannot  be  said  that  the 

agreement  is  contrary  to  legislative  policy,  because  one 

member  of  the  committee  makes  an  objection  which  is 

not  sanctioned  or  known  by  the  House  at  large.    Indeed 

such  things  are  constantly  done,  and  with  the  knowledge 

of  the  House ;  for  they  are  in  the  habit  of  saying,  with 

respect  to  these  private  acts,  that  though  they  will  not 

of  themselves  pass  them  into  laws,  yet  they  will  if  the 

parties  can  agree ;  and  matters  sometimes  are  permitted 

to  stand  over  to  give  an  opportunity  of  coming  to  a 

settlement. 

It  is  then  said,  that  the  money  was  to  be  paid  out  of 
the  funds  of  the  Vauxhall  Bridge  Company,  which  by  the 
act  were  devoted  to  other  purposes.  The  proprietors  of 
Battersea  Bridge,  however,  say  that  they  have  nothing 
to  do  with  the  funds  of  the  company ;  that  they  have 
contracted  with  a  number  of  independent  persons,  to 
whom  they  look  for  the  payment  of  the  bonds ;  and  if 
the  obligors  agree  with  the  company  to  pay  the  bonds 
with  their  money,  what  have  the  obligees  to  do  with 
that,  unless  by  antecedent  contract?  They  had  no  de- 
mand in  law  or  ..equity  against  the  company.     If  then 

the 


CASES  IN  CHANCERY.  69 

the  VauxhaU  proprietors  choose  to  sanction  what  the        1821. 
legislature  has  not  directed,  namely,  the  indemnifying    tJ^Vaux- 

the  persons  who  have  become  obligors  in  the  bonds,  hall  Bridge 

Company 
that  is  one  thing :  if  they  have  not,  then  the  individual  v. 

officers  who  have  paid  the  money  over  in  discharge  of  ^e  ^ARL  °* 
the  bonds  ought  not  to  have  paid  it,  and  may  now  be 
called  on  to  pay  it  back ;  as  between  them  and  the  com- 
pany, the  money  must  be  considered  as  being  still  in 
their  hands.  If  the  transaction  is  to  be  considered  merely 
as  between  the  obligors  and  the  obligees,  the  latter  not 
refusing  the  money  from  whatever  hands  it  came,  but 
not  entangling  themselves  in  any  contracts  between  the 
obligors  and  the  company,  then  the  obligees  would  not 
be  affected  by  those  contracts.  But  if  so,  still  the  case 
depends  upon  the  validity  of  the  bonds ;  for  I  think  the 
VauxhaU  Bridge  Company  may  with  propriety  say,  if  the 
money  was  paid  in  consequence  of  an  arrangement  for 
the  discharge  of  the  bonds,  and  if  the  bonds  were  bad, 
that  then  it  may  be  called  back.  When  the  cause  was 
heard  by  the  Vice-chancellor,  he  did  that  which  he  was 
not  bound  to  do ;  for  he  certainly  had  jurisdiction,  and 
might  have  decided  upon  the  validity  of  the  bonds.  But 
he  directed  that  to  be  tried  at  law,  where  all  the  objec- 
tions may  be  raised  upon  the  pleadings  in  the  same 
manner  as  here;  and  considering  that  in  matters  -of  this 
nature,  both  courts  of  law  and  equity  have  jurisdiction 
exercised  upon  the  same  principles,  I  do  not  see  any 
occasion  to  vary  the  decree. 

The  bill  was  afterwards  dismissed  by  consent. 

Reg.  Lib.  B.  1820.  fo.  967. 


F  3  COFFIN 
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April  14. 

Where  equit- 
able waste  of 
one  kind  only 
has  been  done 
or  threatened, 
the  injunction 
is  not  to  be 
extended  to 
equitable 
waste  of  other 
kinds.  Semble, 
Usual  injunc- 
tion in  cases 
of  equitable 
waste  not  ex- 
tended to 
trees  which 
protect  the 
premises  from 
the  effect  of 
the 


COFFIN  v.  COFFIN. 

HPHE  defendant  J.  P.  Coffin  was  tenant  for  life,  with- 
out  impeachment  of  waste,  of  a  mansion-house  and 
estate,  situate  on  the  coast  of  Devonshire.  The  plaintiffs 
were  R.  P.  Coffin  the  elder,  who  was  tenant  for  life  in 
remainder,  and  his  son  R.  P.  Coffin  the  younger,  who 
was  tenant  in  tail-male  in  remainder,  expectant  on  the 
death  of  R.  P.  Coffin  the  elder.  The  defendant  J.  P. 
Coffin  had  assigned  his  life  interest  to  one  Rome  (who 
was  also  a  defendant)  in  trust  for  his  creditors,  and  Ronoe 
was  about  to  fell  timber.  He  had  given  the  plaintiffs 
a  notice  to  that  effect;  and,  as  was  stated,  had  pointed 
out  some  ornamental  timber  around  the  house,  as  part 
of  what  was  intended  to  be  cut  The  bill  stating  these 
facts,  prayed  an  injunction ;  and  on  the  6th  of  December 
1820,  an  injunction  was  obtained  upon  motion  ex  parte 
before  the  Vice-chancellor,  restraining  the  defendants 
from  any  waste,  spoU,  or  destruction,  in  or  about  the 
mansion-house ;  and  from  cutting  down  any  timber  or 
other  trees  growing  upon  the  estate,  which  were  planted 
or  left  growing  there  for  the  protection  or  shelter  of  the 
mansion-house,  or  which  grew  in  lines,  avenues,  walks, 
vistas,  or  otherwise,  for  the  shelter  or  ornament  of  the 
said  house,  or  of  the  gardens,  orchards,  or  pleasure- 
grounds  thereunto  belonging,  or  which  in  any  manner 
protected  the  same  from  the  effects  of  the  sea;  and  also 
from  cutting  down  any  timber  or  other  trees,  except  at 
seasonable  times  and  in  a  husband-like  manner,  and 
likewise  from  cutting  saplings  and  young  trees,  not  fit  to 
be  cut  for  the  purposes  of  timber,  (a) 


Affidavits  were  filed  on  the  part  of  the  defendants, 


(a)  Reg.  Lib.  A.  1820.  fo.  115. 


denying 
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denying  any  intention  of  felling  the  ornamental  timber ; 
other  affidavits  were  filed  on  the  part  of  the  plaintiffs,  for 
the  purpose  of  shewing  what  part  of  the  timber  was  of 
that  description ;  and  the  defendants  now  moved  to  dis- 
solve the  injunction.  A  similar  motion  had  previously 
been  made  before  the  Vice-chancellor,  (a) 
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1821. 


Mr*  Trower  and  Mr.  Raiihby,  for  the  Defendants. 

Mr,  Home  and  Mr.  Parker,  for  the  Plaintiffs. 

The  Lord  Chancellor. 

The  Court  does  not  protect  timber,  because  it  is  orna- 
mental, but  it  protects  it  if  it  was  planted  for  ornament, 
whether  it  is  or  is  not  ornamental.  And,  therefore,  most 
of  the  affidavits  which  have  been  filed  do  not  apply, 
shewing  only  that  these  trees  are  ornamental ;  it  must 
be  shewn  that  they  were  planted  or  left  standing  for  the 
purpose  of  ornament.  I  see  that  in  a  case  before  Lord 
Hardmicke,  of  which  I  have  a  note,  he  confined  it  in 
that  manner  (ft),  and  he  even  carried  it  so  far,  as  to  re- 
strain a  man  from  cutting  down  trees  that  he  had  planted 
himself. 

The  Court  grants  injunctions  against  waste,  when  it  is 
done  only  in  a  slight  degree,  or  when  threatened.     The 


(a)  6  Mad.  17. 

(b)  One  of  the  first  cases  in  which  the  principle  of  equitable  waste 
was  applied  to  timber  was  Lawicy  v.  Lawley,  in  1717.  The  injunc- 
tion was  in  terms  similar  to  those  used  in  Packington's  case,  3  Atk. 
SI 5,  restraining  the  defendants  from  cutting  down  or  felling  any 
trees  on  the  premises,  that  were  for  the  ornament  or  shelter  of  the 
said  capital  messuage.  Reg.  Lib.  B.  1717.  fo.4l.  A  commission  after- 
wards went,  by  consent,  to  determine  which  of  the  trees  were  proper 
to  be  cut  down,  and  which  to  be  preserved  for  the  ornament  or 
shelter  of  the  house.  Reg.  Lib.  B.  1717.  fo.  178.  On  its  return,, 
the  injunction  was  continued  during  the  defendant's  life,  as  to  the 
trees  certified  not  to  be  fit  for  cutting.    Reg.  Lib.  B.  1717.  fo.  386. 

F  4  injunction 
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injunction  here  went  too  far :  nothing  was  done  by 
the  defendants  but  sending  the  notice;  which,  ifiiotce 
really  pointed  out  the  ornamental  timber,  admits  the 
construction  put  upon  it,  of  an  intention  to  cot  it  down. 
But  supposing  that  to  be  made  out,  was  it  right  to  grant 
an  injunction  as  to  the  other  kinds  of  waste  ?  It  may  be 
said,  that  if  he  commits  one  act  of  waste,  he  may  be 
suspected  of  being  about  to  commit  others.  But  we 
ought  to  be  careful  about  this,  for  with  respect  to  grow- 
ing timber,  the  Court  does  not  expect  a  tenant  for  life 
to  let  it  grow  so  long  as  a  tenant  in  fee  might  find  it  his 
interest  to  do.  And  the  Court  never  grants  injunctions 
on  the  principle  that  they  will  do  no  harm  to  the  de- 
fendant, if  he  does-  not  intend  to  commit  the  act  in 
question :  but  if  there  be  no  ground  for  the  injunction, 
it  will  not  support  it. 


In  one  respect,  the  injunction  certainly  goes  too  far. 
I  mean  ia  what  it  says  about  protecting  the  premises 
from  the  effects  of  the  sea.  I  cannot  understand  how 
that  came  to  be  inserted. 


The  parties  afterwards,  at  the  suggestion  of  his  Lord- 
ship, agreed  upon  a  reference  to  determine  what  part  of 
the  timber  was  fit  to  be  cut. 


HUMPHREYS 
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HUMPHREYS  *  HOLLIS.  v  182L 

DOWN  v.  HOLLIS. 


r  I  ^HIS  was  a  bill  filed  for  the  purpose  of  having  an 
agreement,  entered  into  by  the  plaintiff  for  the  pur- 
chase of  an  estate,  delivered  up  to  be  cancelled,  on  the  severa^cS."8' 

ground  of  fraud.     It  stated,  that  the  plaintiff  had  been  fendants  being 

retained  with 
drawn  in  by  false  representations  in  the  particulars  of  liberty  for  the 

sale ;  and  that  at  the  auction,  at  which  he  became  the  Pontiff  to 

bring  an  action 
purchaser,  puffers  were  employed,  who  raised  the  price  against  one  of 

much  beyond  the  real  value.     The  defendants  were,  G.  J^Srtd 
Hollis,  J.  Wilkins,  C.  Faughan,  and  E.  L.  Case,  who  were  may  take  place 
the  vendors,  and  the  auctioneer,  and  the  holder  of  a  bill  of  abatement  oc- 
exchange  that  had  been  given  for  part  of  the  deposit,  cawoned  by 
By  the  answer  of  WMcins,  it  appeared  that  he  was  seized  one  of  the 

in  right  of  his  wife,  of  a  share  of  the  estate.     The  de-  other  defend- 
0  ants,  if  the  de- 

fendant Hollis  had  conducted  the  sale   on   behalf  of  cree  does  not 

himself  and  the  other  vendors.    Humphreys  having  be-  atJ|n^ufin  to 

come  bankrupt,  the  suit  was  continued  by  his  assignees.    On  the  death 

of  a  defend- 
ant, against 
On  the  hearing,  it  was  ordered  that  the  bill  should  whom  the  bill 

be  retained  for  a  year,  and  the  plaintiff  was  to  be  at  aside  a  con- 
liberty  to  bring  an  action  against  the  defendant  Hollis  tract  entered 
for  recovery  of  the  deposit  (which  had  been  paid  into  for  the  sale  of 

Court,  but  which  he  was  to  admit  to  be  in  his  hands),  hi* T^1. 
.  n  estate,  it  is 

reserving  further  directions.     The  action  was  accord-  regular  to  re- 
ingly  brought,  and  a  verdict  found  for  the  plaintiff.     In  ^personal 
May  1819,  between  the  decree  and  the  trial,  the  de-  representative, 
fendant  WWcins  died;  some  time  after  the  trial,  a  bill  jng  his  wife  " 
of  revivor  was  filed  against  his  executor,  and  an  order  a  P***-     - 
to  revive  obtained. 


The  cause  now  came  on  for  further  directions  before 
the  Lord  Chief  Baron,  and  Masters  Harvey  and  Stephen, 
sitting  for  the  Master  of  the  Rolls.  Two  objections  were 
taken  on  the  part  of  the  defendants:  —  First,  that  the  ac- 
tion 
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1821.  tion  had  been  tried  during  the  abatement  occasioned  by 

T*  ~'  "  "L  the  death  of  WiUcins : — Secondly,  that  the  bill  of  revivor 

v.  had  been  filed  against  the  executor  of  Wilkins,  instead 

Holui.  Qf  ^^  wj<|OWj  t}je  owner  of  the  estate. 

Mr.  Home,  Mr.  Treslove,  and  Mr.  Blake,  for  As 
Defendants. 

Mr.  Boupell  and  Mr.  Lynch)  for  the  Plaintiffs. 

The  Lord  Chief  Baron  expressed  his  opinion  upon 
the  first  point  to  be,  that  as  the  action  was  to  be  brought 
against  Hollis,  without  any  direction  being  given  for  the 
other  defendants  to  have  liberty  to  attend  the  trial,  it 
had  been  properly  tried  according  to  the  order  of  the 
Court 

His  Lordship  finding  afterwards  as  the  cause  pro- 
ceeded, that  it  had,  in  its  former  stages,  been  discussed 
before  the  Master  of  the  Rolls,  desired  that  it  should 
stand  over,  to  be  heard  before  his  Honour. 


April*.  The  cause  now  coming  on  again,  it  was  argued  oil 

the  part  of  the  defendants,  that  Mrs.  WiUcins  being  en- 
titled as  tenant  in  common  to  a  share  of  the  estate,  she 
was  a  necessary  party,  as  she  might  adopt  the  contract, 
insist  upon  the  performance  of  it,  and  claim  her  share 
of  the  deposit,  which  had  been  paid  into  Court.  The 
whole  interest  is  now  in  her,  whether  the  property  is  of 
is  not  to  be  considered  as  converted.  If  it  be  seal 
estate,  it  is  he^s  in  fee-simple ;  if  it  be  personal,  it  is 
her  chose  in  action,  not  reduced  into  possession,  and 
therefore  it  has  survived  to  her.  The  executor  has 
no  interest;  as  against  him  the  suit  is  revived  for  costs 

only. 

On 
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On  the  other  side  it  was  said,  that  the  objection  of 
the  want  of  Mrs.  WiUcins  as  a  party,  might  equally  have 
been  taken  at  the  hearing.  The  bill  charges  the  de- 
fendants with  a  fraud ;  for  which  they,  who  alone  were 
implicated  in  it,  must  be  personally  responsible.  It 
does  not  appear  that  the  wife  was  concerned  in  it. 
WUkinSy  in  his  answer,  does  not  state  that  she  was  a 
party  to  the  contract,  or  that  he  entered  into  it  on  her 
behalf.  A  contract  thus  made  during  her  coverture  could 
not  be  enforced  against  her  now ;  and  it  follows,  that 
from  the  want  of  mutuality,  she  could  not  enforce  it ;  she 
has,  therefore,  no  interest  in  it. 


1821. 


Humphreys 

v. 

Holus. 


The  Master  of  the  Roles  (after  stating  the  facts).  April  16. 

The  only  question  made  was,  whether  there  is  not  a 
defect  of  parties.  It  is  said,  that  as  one  fourth  part  of 
the  estate  which  is  the  subject  of  this  contract,  belongs 
to  Mrs.  JVilkins,  she  has  a  right  to  interpose,  and  insist 
on  the  validity  of  the  contract;  and  that,  therefore,  the 
Court  ought  not  to  dispose  of  the  deposit,  till  she  has 
had  an  opportunity  of  trying  it 


On  this  point  I  wished  to  look  at  the  pleadings,  to 
see  how  the  case  is  put;  and  on  perusing  them,  I  think 
it  clear,  that  she  is  not  a  necessary  party.  In  general, 
in  a  bill  founded  on  a  contract,  it  is  only  necessary  to 
make  those  persons  parties,  who  are  parties  to  the  con- 
tract. Here  WiUcins  did  not  contract  on  behalf  of  his 
wife;  and  if  he  had,  unless  she  had  in  some  manner 
bound  herself  it  would  not  be  her  contract  It  was,  at 
most,  only  an  engagement  by  him  that  she  should  concur; 
and  it  is  not  necessary  to  enter  into  the  consideration  of 

the 


To  a  bill 
founded  on  a 
contract,  the 
parties  to  the 
contract  are, 
in  general,  the 
only  necessary 
parties. 


i 
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HVMfHASYi 

Holus. 


the  cases  on  the  question,  whether  the  Court  will  compel 
the  husband  to  procure  the  wife  to  convey;  for  by  this 
contract,  he  takes  upon  himself  to  dispose  of  it,  as  if  it 
were  his  own.  It  was  his  contract,  and  he  alone  was 
bound* 


As  the  suit  was  circumstanced  in  May  1819,  when 
Wilkins  died,  his  death  had  in  substance,  at  that  time, 
no  effect  on  the  proceedings,  for  Hollis  was  the  only 
defendant  in  the  action,  and  this  Court  had  nothing  to 
do  till  it  came  back  after  the  trial;  and  it  was,  therefore, 
sufficient  to  revive  when  it  came  back.  In  the  interim, 
the  Court  had,  with  the  concurrence  of  all  parties,  com- 
mitted the  defence  to  Hollis.  The  defendants  knew  of 
Wiliins's  death,  but  made  no  objection ;  in  substance, 
it  would  make  no  difference  in  the  merits. 


A  husband 
agrees  to  sell 
his  wife's 
estate  and 
dies.    Whe- 
ther the  wife 
can  enforce 
the  contract 
against  the 
purchi 
Qu. 


It  is  clear,  that  WiUcinfs  wife  could  not  be  affected 
by  {he  contract;  but  it  is  argued,  that  she  might  adopt 
it,  and  claim  to  have  it  performed ;  to  which  the  answer 
is,  that  she  has  not  attempted  so  to  do ;  and  it  is,  there- 
fore, not  necessary  to  decide  whether  she  could  or  not. 
If  she  were  made  a  party,  she  might  disclaim,  and  the 
bill  must  then  be  dismissed  as  against  her  with  costs* 
Why  then  put  the  plaintiffs  to  that  peril,  particularly 
when  the  contract  is  of  this  nature?  No  doubt  she 
would  rather  keep  the  estate,  than  involve  herself  in  the 
consequences  of  a  contract  found  to  be  fraudulent  and 
void.  It  is  enough,  however,  to  say,  that  her  husband 
has  been  dead  since  May  1819,  and  she  has  taken  no 
step  to  affirm  the  contract.  I  am  clearly  of  opinion 
that  the  objection  is  not  good.  The  decree  must  be 
for  the  contract  to  be  delivered  up  to  be  cancelled,  the 
deposit  to  be  returned,  and  the  costs  to  be  paid  by  the 

defendants. 

Reg.  Lib.  A.  1820.  fo.  1189. 

BEER 
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BEER  v.  WARD. 
WARD  v.  BEER. 

nPHE  defendant  Ward,  had  been  for  some  years  the  Motion  to  re- 
A  committee  of  W.  Cotton,  a  lunatic,  who  died  in  No-  ^nfr£mioU" 
vember  1819,  leaving  three  sisters  and  the  grand-daugh-  giving  evi- 
ters  of  a  deceased  sister,  who  were  the  plaintiffs  in  the  dentiafmat-  " 
original  suit     The  lunatic  was    tenant   for   life   of  a  ten,  refused, 
considerable  real  estate ;  the  ultimate  remainder  of  which  0f  his  hiring 

was  limited  to  his  father  in  fee ;  on  his  death,  the  re-  p**"""^  be- 

.  ingleftto  the 

mainder  falling  into  possession,  the  estate  was  claimed  consideration 

by  the  plaintiffs,  as  co-heirs  at  law  to  the  lunatic,  who  befbre^hl'h 
was  heir  to  his  father.     The  plaintiffs  had  been  treated  he  might  ap- 
as  the  co-heirs  and  next  of  kin  of  the  lunatic,  in  the  jjeas.*8*™ 

master's  reports,  and  other  proceedings  in  the  lunacy.  A  solicitor 

wno  nas  Deen 
discharged, 
Shortly  after  the  lunatic's  death,  the  plaintiffs  applied  may  upon 

for  letters  of  administration  of  his  personal  estate,  when  conduct  be  re- 
ft caveat  was  entered  on  the  part  of  the  Crown,  alleging  Craned  from 

r  ,  °    °  commumca- 

that  the  lunatic  was  illegitimate.     At  the  same  time  a  ting  informa- 

claim  to  the  real  estate  was  made  by  the  defendant  Ward ,-  ^  J^  coST* 

he  alleged  that  the  father  and  mother  of  the  lunatic  had  dentially  from 

married  subsequently  to  his  birth,  but  previously  to  that  Se^111 

of  his  brother  25.  B.  Cotton ;  that  the  ultimate  remainder  ' 

had,  therefore,  vested  in  25.  JR.  Cotton,  under  whose  will 

he  claimed.    The  above  suits  arose  out  of  these  opposite 

claims;  and  a  suit  for  the  administration  was  depending  in 

the  ecclesiastical  court,  between  the  plaintiffs  and  the 

Crown.  , 

A  motion  was  now  made  on  the  part  of  the  plaintiffs 
in  the  original  suit,  that  the  defendant's  solicitor,  and 
his  clerk  might  be  restrained  from  disclosing  (by  the 
giving  of  evidence  in  judicial  proceedings  or  otherwise) 
any  facts,  circumstances,  or  matters,  relating  to  or  con- 
cerning 
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1821.  ceming  the  rights  and  interests  of  the  plaintiffs,  which 
came  to  the  knowledge  of  the  solicitor,  while  he  acted 
as  the  clerk  or  assistant  to  G.  L.  V~>  deceased,  who  was 
the  solicitor  for  several  of  the  plaintiffs,  or  while  he  had 
himself  acted  as  solicitor  for  the  plaintiffs  or  any  of 
them,  and  particularly  in  respect  of  the  rights  and  inte- 
rests alluded  to  by  him  in  a  letter  of  the  12th  of  Novem- 
ber 1819,  to  the  plaintiff  Rebecca  Beer  ;  or  which 
came  to  the  knowledge  of  the  clerk,  while  employed  as 
clerk  to  the  solicitor,  or  when  acting  as  agent  for  the 
plaintiffs. 

By  the  affidavit  in  support  of  the  motion,  it  appeared 
that  the  defendant's  solicitor  had,  for  a  period  of  more 
than  twenty  years,  been  employed  by  two  of  the  plain- 
tiffs to  attend  to  their  interests  in  the  lunacy,  and  he 
had  previously  been  clerk  to  their  former  solicitor. 
Shortly  after  the  lunatic's  death,  the  plaintiffs  having 
determined  to  employ  another  solicitor,  in  the  business 
relating  to  the  distribution  of  the  property,  informed  him 
of  their  intention ;  upon  which  he  wrote  to  the  plaintiff 
Rebecca  Beer9  a  letter  expressing  his  concern  at  their 
confidence  being  withdrawn;  he  added,  that  at  a  critical 
moment  like  the  present,  the  preservation  of  their  rights 
required  the  most  extraordinary  care  and  attention,  and* 
above  all,  to  be  kept  from  the  knowledge  and  inter- 
ference of  strangers ;  he  recommended  them  to  pause 
before  they  took  a  step  that  might  be  regarded  in  an 
offensive  light,  and  tend  to  lay  open  matters  that  ought 
not  to  extend  beyond  the  present  circle.  The  plaintiffs, 
however,  persevered  in  their  intention.  The  affidavit 
then  stated,  that  the  caveat  on  the  part  of  the  Crown  was 
entered  (as  the  deponent  believed)  in  consequence  of 
statements  and  representations  made  by  the  defendant's 
solicitor  to  the  king's  procurator-general;  and  that  in 
order  to  support  the  caveat,  he  had  given  up  to  the 

officers 
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officers  of  the  Crown,  documents  and  papers,  some  of  1821. 
which  had  come  to  his  hands  as  solicitor  for  the  plain- 
tills;  and  was  otherwise  actively  engaged  in  assisting 
the  procurator-general  in  impugning  the  legitimacy  of 
the  lunatic :  he  and  his  clerk  were  about  to  be  examined 
as  witnesses,  in  the  suit  in  the  ecclesiastical  court 

Mr.  Hart  and  Mr.  Buck  in  support  of  the  motion. 

This  is  an  application  by  clients,  to  prevent  their 
late  solicitor  from  disclosing  information  acquired 
through  the  confidence  reposed  in  him  by  them ;  resting 
on  the  same  principles  with  the  decision  in  Cholmondeley 
v.  Clinton  (a),  although  as  the  plaintiffs  themselves  dis- 
charged this  gentleman,  they  cannot  as  in  that  case 
cany  it  to  the  extent  of  preventing  his  being  employed 
for  the  other  party.  They  only  desire  that  the  knowledge 
gained  in  their  confidential  service,  at  their  expence, 
may  not  be  employed  against  them.  That  knowledge  is 
their  property,  and  it  is  their  privilege  that  it  should 
not  be  communicated ;  the  solicitor  cannot  at  any  time 
divulge  it,  either  against  them,  or  in  an  action  to  which 
they*  are  not  parties.  King  v.  Withers,  ffi)  This  se- 
crecy being  the  duty  of  the  solicitor,  the  Court  will  en- 
force it  by  the  exercise  of  its  preventive  jurisdiction ; 
its  general  controul  over  its  officer  authorizes  it  to  com- 
pel him  to  do  that  which  is  his  duty. 

The  Loan  Chancellor. 

He  might  be  punished  for  not  doing  his  duty;  but 
can  I  compel  him  to  do  it?  With  respect  to  many 
facts  that  come  to  his  knowledge  as  solicitor,  if  he  were 
examined  as  a  witness,  the  Court  would  insist  upon  his 
deposing  to  them ;  and  if  I  ordered  him  not  to  disclose 

[a)  19  Vet.  261.  Coop.  80.  \b)  2  Campb.  578. 

any 
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1821.       any  thing  that  he  learnt  in  that  manner,  the  C?urt  of  King's- 
—  T  Bench  might  perhaps  commit  him  for  refusing.     I  think, 

v.  therefore,  that  I  cannot  make  this  sweeping  order.  There 

Ward-  cannot  be  irreparable  injury,  for  it  would  be  the  duty  of 
any  Court  to  stop  him  if  he  was  about  to  disclose  confiden- 
tial matters.  If  he  has  received  papers  or  deeds  from 
his  client,  no  doubt  the  Court  would  prevent  him  from 
delivering  them  to  any  one  but  his  client  But  there  is 
a  great  difference  in  the  modes  of  making  such  an  or- 
der ;  for  though  I  might  order  him  to  deliver  them  to 
his  client,  which  would  have  the  effect  of  preventing  him 
from  giving  them  in  evidence,  yet  I  doubt  whether  I 
should  compel  him,  while  they  are  in  his  hands,  not  to 
give  them  in  evidence ;  for  the  propriety  of  that  must 
depend  on  all  the  circumstances.  If  he  voluntarily 
makes  communications  of  what  has  come  to  his  know-, 
ledge  confidentially,  it  is  a  great  breach  of  his  duty ; 
but  there  is  a  difference  between  ordering  him  not  to 
communicate  to  an  individual,  and  ordering  him  not  to 
communicate  to  a  court  of  justice  by  giving  evidence; 
for  the  Court  knows  the  privilege  of  the  client,  and  it 
must  be  taken  for  granted  that  the  attorney  will. act 
rightly,  and  claim  that  privilege ;  or  that  if  he  does  not, 
the  Court  will  make  him  claim  it  If  it  is  desired  that 
he  should  be  restrained  from  making  communications  to 
individuals,  you  must  shew  me  what  has  been  done; 
for  I  could  not  interfere  to  restrain,  in  this  case,  any 
more  than  in  cases  of  waste,  unless  something  has  been 
done  which  ought  not  to  have  been  done. 


Mr.  Wetherell,  Mr.  Skadwell,  and  Mr.  Pepys,  against 
the  motion,  contended  that  no  facts  were  stated  to  war- 
rant it ;  independently  of  which  it  was  quite  unneces- 
sary as  far  as  it  regarded  judicial  examinations,  as  the 
Court  before  which  the  examination  might  take  place 

would 


* 
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would  confine  it  within  those  limits,  which  a  due  regard  t  1821. 
to  the  confidence  of  solicitor  and  client  required.  With  * 
respect  to  other  disclosures  by  private  communications, 
the  Court  would  not  make  an  order  to  prevent  them,  as 
it  would  be  impossible  to  execute  it  An  infraction  of 
it  could  never  be  detected.  The  notice  of  motion  in 
Chohnondeley  v.  Clinton,  extended  to  restrain  the  com- 
munication of  information ;  but  the  point  does  not  ap- 
pear to  have  been  noticed  in  the  argument  or  judgment ; 
and  no  order  was  ever  drawn  up. 

Mr.  Hart)  in  reply. 

The  plaintiffs  having  found  that  the  consequence  of 
their  transferring  their  employment  from  this  gentleman 
was,  that,  through  his  agency,  an -adverse  claim  is  set 
up,  agreeably  to  the  intimation  contained  in  his  letters ; 
and  some  of  their  papers  having  been  given  up  to  the 
opposite  party,  they  are  fully  borne  out  in  this  appli- 
cation. If  it  cannot  be  granted  in  the  unqualified  terms 
in  which  it  is  couched,  it  may  be  limited  so  as  not  to 
prevent  him  from  giving  any  evidence  which  is  proper. 
In  the  Ecclesiastical  Courts,  and  this  Court,  where  the 
examination  is  private,  there  is  no  opportunity  for  the 
interposition  of  the  judge  to  prevent  improper  disclo- 
sures, and  if  the  solicitor  does  not  himself  object,  the 
mischief  is  irremediable.  If  the  order  compelled  him 
aot  to  give  evidence  without  insisting  on  his  client's 
privilege,  it  would  answer  the  purpose;  and  it  should 
also  prevent  those  communications  which,  though  not 
made  in  the  shape  of  evidence,  may  be  equally  injurious 
by  leading  to  the  evidence  of  others. 

The  Lord  Chancellor. 

There  is  an  objection  to  the  form  of  this  proceeding, 
which,  if  it  were  insisted  on,  could  not,  I  apprehend,  be 
repelled.     The  motion,  if  in  other  respects  right,  could 

Vol.  III.  G  not 
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1821.  ^  not  be  made  in  a  cause.  Being  an  application  to  the 
general  jurisdiction  of  the  Court  over  its  officers,  it 
ought  to  be  in  the  matter  of  the  complainant;  you  can- 
not move  in  the  cause  for  such  an  injunction  as  this. 
But  I  have  no  doubt  that  the  gentleman  against  whom 
the  motion  is  directed  would  not  desire  to  avail  himself 
of  this  objection. 

In  Cholmondeley  v.  Clinton  I  had  great  difficulty  to 
know  how  to  act,  and  I  took  the  opinions  of  the  Judges. 
There  the  gentleman  who  had  been  concerned  for  Lord 
Clinton  discharged  himself  and  went  over  to  the  other  side. 
It  appeared  to  me,  and  to  all  the  Judges,  that  nothing 
could  be  more  dangerous  than  to  permit  a  solicitor  em- 
ployed by  A  in  a  cause  between  him  and  B,  to  leave  A 
while  still  willing  to  retain  him,  and  enter  into  the 
Service  of  B. 

It  is  unquestionably  true,  as  has  been  observed,  that 
the  right  of  the  solicitor  to  refuse  to  answer  when  he 
can  only  answer  by  a  breach  of  confidence,  is  not  the 
privilege  of  the  solicitor,  but  of  the  client ;  if  he  answered, 
knowing  what  he  was  doing,  it  would  be  a  great  offence. 
But  I  do  not  see  my  way  to  grant  a  motion  so  extensive 
as  this.  It  desires  of  me  that  I  will  not  permit  this 
gentleman  to  give  evidence  in  other  courts ;  which  is, 
that  I  will  not  trust  them  with  the  consideration  of 
whether  he  ought  or  ought  not  to  answer  a  question  to 
be  put  to  him,  as  to  which  question  I  know  nothing,  and 
when  I  cannot,  therefore,  say  what  my  opinion  might  be 
as  to  the  propriety  of  the  question  being  answered. 

It  is  stated  that  he  has  given  up  papers  placed  in  his 
hands  by  the  plaintiffs ;  and  if  a  motion  were  made  on 
that  subject,  it  would  be  quite  a  different  case  from  that 
now  before  me.     If  the  papers  came  to  his  hands  con- 
fidentially 
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fidentially,  he  could  not  give  them  to  any  one  but  his  1821. 
client,  and  if  a  motion  were  brought  forward  properly, 
he  might,  perhaps,  be  ordered  to  give  them  up  again. 
It  would  be  a  different  question,  whether  I  could  say, 
if  he  could  not  be  compelled  to  give  them  up  to  the 
client,  that  no  court  of  justice  should  compel  him  to  give 
them  in  evidence.  That  must  depend  on  other  circum- 
stances,  (a) 

Motion  refused,  without  costs. 

(a)  See  Bricheno  y.  Thorp,  poU. 


PERRY  v.  SILVESTER. 


April  SO.' 


HPHE  plaintiffs  in  this  cause  having  examined  wit-  Wlienafter- 
nesses,  and  having  also  cross-examined  some  of  the  ^>°S^8' 
defendant's  witnesses,  it  was  afterwards  found  that  the.  pressed  for 
interrogatories  were  erroneously  intitled,  upon  which  the  ^^examhl-,  * 
depositions  were  suppressed;  and  it  was  ordered  that  atjonjsper- 
the  plaintiffs  should  be  at  liberty  to  exhibit  the  same  game  witnesses 

interrogatories  for  the  examination  ol  the  same  witnesses,  "W  *?  c*7 
°  m  ajjjined  and 

and  the  same  interrogatories  for  the  cross-examination  cross-ex- 
of  the  same  witnesses  for  the  defendant*  as  those  upon  anu,?pd-  , 
which  the  same  several  witnesses  had  already  been 
examined  and  cross-examined  by  the  plaintiffs.  Under 
this  order  the  plaintiffs  proceeded  to  examine  their  own 
witnesses  only,  and  obtained  an  order  on  mption  before 
the  Vice-chancellor  for  the  publication  of  these  deposi- 
tions, on  the  terms  of  their  consenting  to  the  defendant's 
reading,  if  they  should  think  fit,  the  depositions!  taken 
on  the  former  cross-examination,  (a) 

(a)  Reg.  Lib.  B.  18 SO.  fo.  996, 

G  9  Mr.  Agar, 
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1821.  ^  Mr.  Agar^  for  the  defendant,  moved  to  discharge  the 
order  for  the  publication  of  the  depositions,  insisting 
that  the  cross  examination,  as  well  as  the  examination 
in  chief,  ought  to  have  been  repeated. 

Mr.  Heald,  on  the  other  side,  argued  that  the  order 
having  only  given  the  plaintiffs  liberty  to  examine  and 
cross-examine,  was  not  imperative  upon  them ;  and  that 
if  any  of  the  evidence  on  the  cross-examination  was  ad- 
vantageous to  the  defendant,  he  was  enabled  to  read  it 

Hie  Lord  Chancellor  enquired  if  all  the  plaintiffs  were 
competent^  to  consent,  and  finding  that  some  of  them 
were  infants,  said  that  the  Court  could  not  take  their 
consent  to  have  what  were  not  depositions  read  against 
them.  It  was  not  at  the  option  of  the  plaintiffs  to  cross- 
examine  or  not ;  if  that  were  the  practice,  the  consequence 
would  be  that  a  party  might  misentitle  the  interrogatories, 
and  then,  whfen  he  found  that  matter  came  out  upon  the 
examination  of  some  of  the  witnesses,  that  made  against 
him,  he  might  refuse  to  examine  them  again,  and  get  rid 
of  their  evidence,  (a) 

(a)  See  Curre  v.  Bowyer.  Z  Swan,  357. 


rKo?  7' U#  HILL  *•  REARDON. 

Notwithstand-  PT1HE  bill  stated,  that  by  a  settlement  on  the  marriage 

o?thecommis-  °^  James  Fanning  and   Frances  his   wife,    some 

doners  ap-        property  belonging   to   the   latter  was   settled   to  her 
stat.  59(7.3.      separate  use;  in  the  year  1777,  they  purchased  certain 

c.3i.,  and  the   estates  in  the  provinces  of  Maine  and  Anjou,  in  Francey 
conventions  r 

for  liquidating 

the  claims  of  British  subjects  on  the  French  government,  or  of  the  Privy  Council 

on  appeal,  in  favour  of  a  claimant,  his  right  may  be  disputed,  and  he  may  be  declared 

a  trustee  of  the  sum  awarded  to  him  for  other  persons,  shewing  themselves  to  be  en* 

titled.  Scmbl. 

Injunction  refused,  the  affidavit  of  the  plaintiff's  title  not  being  positive. 


one 
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me  half  of  the  purchase-money  for  which  was  pfrid  out     ^  1821-. 
of  Frances  Farming's  separate  property,  and  the  estates 
were  conveyed  to  her  and  her  husband  as  tenants  in 
common.     She  died  in  the  year  1788,  intestate,  leaving 
a  son,  J.R.F.  Fanning,  and  a  daughter,  Mary  Rose 
Fanning;  her  son  became,  by  the  then  laws  of  France, 
entitled  to  her  moiety  of  the  estates,  and  upon  his  death 
intestate  in  the  year  1796,  his  sister  became  his  heir; 
she  died  intestate  and  unmarried  in  the  year  1801,  and 
her  interest  in  the  estates  then  descended,  as  the  bill 
alleged,  to  die  plaintiff  Ann  Hilly  a  collateral  relation*  as 
her  next  heir  according  to  the  law  of  France.    James 
Fanning,  the  father,  survived  both  his  children,  and  by 
his  will,  dated  ii\  1804,  gave  all  his  property  to  the 
defendant  Devereux,    and  appointed  him  and  another 
person  his  executors;  he  died  in  1806,  and  Devereux 
alone,  some  time  after,  proved  his  will.  In  the  meantime 
the  estates  in  question  had  been  sequestered,  about  the 
year  1792,  by  the  then  government  of  France. 

By  an  article  in  the  treaty  of  peace  between  Great 
Britain  and  France,  dated  the  30th  of  May  1814,  it  was 
stipulated  that  commissioners  should  be  appointed  to 
undertake  the  examination  of  the  claims  of  British 
subjects  on  the  French  government,  for  the  value  of  pro- 
perty  illegally  confiscated  in  France ;  and  by  the  treaty 
of  the  20th  of  November  1815,  and  two  conventions 
annexed  to  it,  a  capital  producing  an  annual  interest  of 
5,500,000  francs,  was  to  be  inscribed  in  the  great  book 
of  the  public  debt  of  France,  in  the  names  of  commis- 
sioners, as  a  fund  of  guarantee  for  liquidating  these 
claims,  and  a  period  was  appointed  for  persons  to  bring 
forward  claims,  after  the  expiration  of  which  they  were 
no  longer  to  have  the  benefit  of  the  liquidation. 

G  3  By 
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1821.  By  the    statute  59  G.  3.  c.  31.,    after  reciting   these 

treaties  and  conventions,  it  was  recited  that  commis- 
sioners had  been  appointed  on  the  part  of  Great 
Britain,  that  they  had  inscribed  in  a  register  the  names 
of  all  claimants  who  presented  themselves  within  the 
period  prescribed,  and  had  liquidated  and  caused  to 
be  paid  sum$  amounting  to  2,945,000  francs  of  interest 
to  various  persons  so  inscribed  in  the  said  register.  It 
then  recited  another  convention  of  the  25th  of  April 
1818,  under  which  an  additional  sum,  producing  an 
interest  of  8,000,000  francs,  was  transferred  for  the  same 
purpose.  It  noticed  also  conventions  that  had  been 
made  for  arranging  certain  other  claims  upon  the  French 
government,  and  that  commissioners  of  liquidation  ar- 
bitration and  award  had  been  appointed  for  the  execu- 
tion of  all  the  conventions,  and  commissioners  of  de- 
posit, in  whose  names  the  sums  were  to  stand. 

The  act  then  empowered  the  commissioners  of  liquid- 
ation, according  to  the  forms  they  had  hitherto  observed, 
to  apportion,  divide,  and  distribute  the  sum  amongst, 
and  to  order  the  same  to  be  paid  to,  the  several  claimants 
whose  names  were  duly  entered  in  the  said  register,  in 
part  or  in  full  of  their  claims ;  and  such  payment  in  full 
or  in  part,  and  any  rejection  of  such  claims  as  should 
by  the  commissioners,  or  on  appeal  to  his  majesty  in 
council,  be  adjudged  not  to  be  within  the  meaning  of  the 
conventions,  was  to  be  final  and  conclusive,  and  was  to 
be  a  full  and  entire  discharge  of  the  French  government, 
and  of  his  majesty's  government,  from  any  demands  in 
respect  of  any  claims  falling  within  the  true  intent,  effect, 
and  meaning  of  the  conventions,  and  which  had  been 
inserted  in  the  registers  during  the  period  allotted  for 
that  purpose.  When  they  approved  of  a  claim,  they 
were  to  make  an  order  upon  the  commissioners  of 
deposit  to  transfer  accord  ugly.     Claimants  dissatisfied 

with 
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with  the  determination  of  the  commissioners,   might,        1821. 

within  three  months,  appeal  to  the  king  in  council,  who 

was  empowered  to  hear  the  matter,  and  finally  determine 

it.    In  case  any  dispute  should  arise  between  any  parties 

interested  in  any  claim,  and  the  commissioners  should 

be  unable  to  decide  as  to  the  person  legally  entitled  to 

the  amount  of  the  claim  adjudged  by  them,  or  as  to  the 

competency  of  the  person  to  give  a  valid  discharge,  the 

sum  adjudged  was  to  be  sold  out,  and  the  produce  paid 

into  the  Bank  of  England,  in  the  name  of  the  Accountant- 

General  of  the  Court  of  Chancery,  and  the  Court  was, 

upon  petition  or  motion,  to  order  transfer  or  payment 

to  the  persons  entitled* 

The  bill  stated  that  the  defendant  Devereux,  as  the 
personal  representative  of  James  Fanning,  without  the 
plaintiff's  knowledge,  made  a  claim  before  the  commis- 
sioners for  the  value  of  the  estates  in  question ;  his  claim 
being  rejected,  he  appealed  to  the  king  in  council, 
where  a  decision  in  his  favour  was  made  on  the  29th  of 
September  1820;  in  consequence  of  which  a  sum  of 
23,096  francs  of  annual  perpetual  rente  was  awarded  to 
him,  and  .an  order  upon  the  commissioners  of  deposit 
for  a  transfer  of  that  sum  was  delivered  to  the  defendant 
Reardon,  who  was  the  appointed  agent  of  Devereux. 
The  bill  insisted  that  the  plaintiff  was  entitled  to  a 
moiety  of  the  rente  of  23,096  francs,  of  which  it  prayed 
an  account,  and  an  injunction  to  restrain  the  defendants 
from  transferring  it. 

A  motion  was  now  made  for  an  injunction  against  the 
defendant  Reardon,  the  other  defendant,  Devereux,  being 
out  of  the  jurisdiction.  The  motion  was  supported  by 
an  affidavit,  made  by  the  son  of  the  plaintiff,  deposing 
to  the  different  facts  stated  in  the  bill,  but  speaking  as 
to  his  belief  only. 

G  4  Mr.  Home 
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Mr.  Home  and  Mr.  Wakefield,  for  the  plaintiff. 

If  the  property  had  remained  in  specie,  the  plaintiff 
Reabdqm,  would,  according  to  the  laws  of  France,  have  been  en- 
titled to  a  moiety;  and  she  has,  therefore,  the  same 
right  with  respect  to  the  compensation  awarded  in  lieu 
of  it ;  and  the  defendants,  having  obtained  the  whole, 
must  be  considered  as  trustees  for  the  plaintiff  as  to  a 
moiety*  Upon  the  question  of  the  jurisdiction  of  die 
Court, Nthey  mentioned  a  latetcase  olHatchett  v.  Pottle  (a), 
in  which  the  Vice-chancellor  was  of  opinion  that  the  act 
and  conventions  in  question  did  not  preclude  the  inter- 
position of  the  Court,  and  that  the  fund  awarded  by  the 
commissioners  was  subject  to  the  same  equities  in  the 
hands  of  the  party  receiving  it,  as  the  property  in  lieu 
of  which  it  was  given  would  have  been.  If  we  had  been 
apprized  of  the  facts  before,  we  should  have  mafle  a 
claim,  and  the  money  would  then  have  been  paid  into 
court,  and  our  right  to  it  would  have  been  decided  here. 

Mr.  EonManque,  Mr.  Hart,  and  Mr.RoupeU,  for  the 
defendant,  contended  that  the  act  and  conventions  had 
shut  out  the  jurisdiction  of  the  Court.  It  is  expressly 
declared,  that  the  decisions  of  the  commissioners,  or  of 
the  king  in  council  on  appeal,  shall  be  final.  The  parties 
had  no  previous  right,  to  claim  the  fund  in  question  ;  it 
is  a  benefit  derived  only  from  the  bounty  of  the  two 
governments,  and  conferred  by  the  conventions ;  it  can- 
not, therefore,  be  made  a  subject  of  litigation.  The 
Nabob  of  the  Carnatic  v.  The  East  India  Company,  (b)  It 
must  be  received,  not  as  a  matter  of  right,  but  as  a  gift, 
in  the  manner  in  which  those  who  give  it  think  fit  If, 
indeed,  the  defendant  had  claimed,  in  the  character  of 
executor,  it  might  have  been  held  that  the  fund  would 
be  assets;  or  if  he  claimed  as  a  trustee,  that  his  cestuique 

fc)  Reported  on  another  point,  6  Madd.  4. 
{b)\Fes.jun.371.     ZFes.jun.  56< 

trusts 
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trusts  might  call  for  an  account;  but  he  claimed  and        1821. 
recovered  as  the  person  legally  and  beneficially  entitled, 
and  the  plaintiff  now  insists  upon  an  adverse  legal  title, 
and  not  upon  any  equitable  right     How  then  can  any 
trust  be  raised  ? 

According  to  the  law  of  successions,  which  prevailed 
in  France  from  1794  to  180S,  the  property  of  persons 
dying  without  leaving  issue,  or  brothers  or  sisters,  or  the 
issue  of  brothers  or  sisters,  ascended  to  their  parents,  or 
the  survivor  of  them;  hence  the  right  of  Mary  Rose 
Fanning,  upon  her  death  in  1801,  became  vested  in  her 
father,  under  whom  the  defendant  Devereux,  claims. 
They  also  insisted,  that  the  affidavit  on  which  the  motion 
was  made,  being  sworn  by  a  person  not  a  party,  and 
speaking  only  to  information  and  belief,  did  not  verify 
the  facts  so  as  to  warrant  the  Court  in  granting  an 
injunction. 

The  Lord  Chancellor. 

It  strikes  me  that  the  act  does  not  prevent  this  appli- 
cation. It  provides  only  for  those  who  had  made  claims 
prior  to  it;  it  gives  an  appeal  to  the  Privy  Council,  and 
makes  their  determination  final ;  but  that  can  only  be  as 
between  the  parties  to  that  determination,  and  persons 
not  having  claimed  before  could  not  go  in  under  it 
The  question  is,  whether  the  act  is  to  be  considered  as 
definitively  deciding  that  those  who  had  not  claimed  be- 
fore it  passed,  were  to  have  no  claim  at  all. 

It  seems  to  me  to  amount  to  this,  that  Deoereux,  as 
the  executor  of  Fanning,  made  a  claim  before  the  com- 
missioners; they  rejected  it,  but,  upon  appeal,  it  was 
allowed :  nothing  was  then  said  about  the  plaintiff  or  her 
claim.  Then  consider  the  effect  of  the  convention  and 
the  act ;  they  give  a  jurisdiction  to  the  commissioners  as 

to 
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18211        to  claims  previously  made,  but  did  they  intend  to  put  an 
Hill         en(^   to  *^  rights,  equitable   or   otherwise,  which   the 
v.  parties  entitled  had  not  then  claimed  ?   It  seems,  that  if 

a  person  claims,  and  receives  in  the  character  of  a 
trustee,  the  act  would  not  shut  out  the  equities  of  his 
cestuique  trusts.  It  seems,  also,  that  when  the  same  sum 
was  claimed  by  several  persons,  it  was  to  be  paid  to  the 
Aceountant-General>  and  the  right  to  it  settled  in  this 
Court;  but  the  act  does  not  say,  that  unless  persons 
claiming  an  equitable  title  to  the  money  go  in  before  the 
commissioners,  and  have  it  paid  into  court,  they  shall 
make  no  claim  afterwards. 

The  next  question  is,  supposing  for  a  moment  that  I 
have  jurisdiction,  whether  a  case  is  made  out  to  autho- 
rize a  restraint  upon  the  property,  I  will  read  the  bill 
and  affidavit  and  then  decide  it ;  and  in  the  mean  time 
the  defendant  must  not  transfer. 


April  14. 17.        •pjjg  ziorrf  Chancellor  said,  that  the  affidavit  as  to  the 
4-30.  #.        . 

French  law  was  not  sufficient ;  it  was  a  subject  on  which 

there  might  easily  be  a  mistake,  and  the  affidavit  ought 

to  be  made  by  a  professional  person. 

An  additional  affidavit  was  afterwards  filed  on  the 
part  of  the  plaintiff,  sworn  by  a  person  who  had  prac- 
tised as  an  advocate  in  France.  His  Lordship  expressed 
himself  to  be  satisfied  with  it,  as  establishing  the  point 
of  law  for  which  the  plaintiff  contended,  but  ultimately 
refused  the  injunction,  on  the  ground  that  the  affidavit 
of  the  facts  was  not  sufficient 


The 
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1821. 


The  EAST  INDIA  COMPANY  v.  BAZETT,  and        „    , 

May  B. 

Others. 

r|^HIS  was  a  bill  of  interpleader  filed  against  several  New  trial  of 
1  i  .    .  .     ,  t  .  i    i  an  issue 

persons    claiming   respectively  to   be   entitled  to  granted,  the 

sixty-two  chests  of  indigo,  of  which  the  plaintiffs  were  verdict  being 
,*,  r^  .  .  .  .  unsatisfactory 

holders.  On  a  motion  to  dissolve  the  injunction,  an  issue  from  the  cir- 

was  directed  to  try  whether  the  defendants  Cannan  and  ^^hich 
Harper j  were  entitled  to  the  indigo  in  question;  they  the  jury  re- 
were  to  be  the  plaintiffs,  and  the  other  defendants  the    urn 
defendants  in  the  issue.  The  trial  took  place  at  GuildhaU^ 
before  the  Lord  Chief  Justice  of  the  Kings  Bench  and  a 
special  jury,  and  a  verdict  was  found  for  the  defendants. 

A  motion  being  now  made  for  a  new  trial,  the  follow- 
ing circumstances  appeared  by  affidavit  After  the 
summing  up,  the  jury  retired  to  consider  their  verdict ; 
and  having  been  absent  a  considerable  time,  the  foreman 
and  two  others,^  about  four  o'clock  in  the  afternoon, 
returned  into  court ;  and  the  foreman  addressing  himself 
to  the  Lord  Chief  Justice,  asked  how  they  were  to  act, 
saying  that  they  had  been  turning  it  all  manner  of  ways, 
but  could  not  agree,  and  they  differed  so  much,  that  they 
thought  it  impossible  that  they  could  agree.  The  Lord 
Chief  Justice  answered,  that  he  had  no  means  of  permit- 
ting them  to  separate  without  their  agreeing ;  upon  which 
one  of  them  replied,  that  it  was  sometimes  done  by  the 
parties  consenting  to  withdraw  a  juror.  „  The  Lord 
Chief  Justice  then,  after  some  communication  with  the 
counsel,  desired  the  jury  to  retire  again  to  their  chamber, 
while  the  solicitors  and  their  clients  consulted,  the  result 
of  which  should  be  communicated  to  them.  They  retired, 
and  after  some  interval  returned,  and  found  a  verdict 

for 
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1821.        for  the  defendants:  the  statements  as  to  the  length  of 

fpjjg  the  interval  during  which  they  were  absent,  varied  from 

East  India     a  quarter  of  an  hour  to  an  hour.     It  was  stated  in  the 

Va  affidavits,  on  one  side,  that  the  defendants'  counsel  had, 

Bazett.       in  the  hearing  of  the  jury,  offered  to  consent  to  withdraw 

a  juror;  on  the  other  side,  it  was  represented  that  the 

jury  could  not  have  known  from  which  party  the  refusal 

to  withdraw  a  juror  came.     It  appeared,  however,  that 

during  their  absence,  they  had  twice  sent  the  officer, 

under  whose  care  they  were,   to   bring  to  them    the 

plaintiffs'  attorney,   expressing,  at  the   same   time,   a 

great  unwillingness  to  be  detained ;  he,  however,  both 

times  refused  to  go  to  them,  and  it  was  shortly  after  his 

second  refusal  that  they  returned  with  their  verdict.  An 

application  for  a  new  trial  had  been  made  to  his  honour 

the  Vice-chancellor,  who  refused  it 

Mr.  Tindaly  Mr.  J.Eva?isy  and  Mr*  Teed,  in  support  of 
the  motion,  postponed  the  other  objections  that  they  had 
to  the  verdict,  till  that  arising  from  the  circumstances 
attending  the  conduct  of  the  jury,  on  which  alone  they 
contended  that  it  must  be  set  aside,  should  be  disposed 
of.     They  cited  Hale  v.  Cove,  (a) 

Mr.  Wingfeld  and  Mr.  Rose,  on  the  other  side,  con- 
tended that  there  was  no  reason  to  suppose  that  the  jury, 
composed  of  very  respectable  individuals,  had  come  to  a 
conclusion  unfairly ;  and  they  contended  that  the  verdict 
was  consistent  with  the  evidence. 

The  Lord  Chancellor. 

This  is  a  bill  of  interpleader,  filed  by  persons  in  pos- 
session of  property,  stating  the  claims  made  to  it  by  the 
several  defendants ;  and  if  the  old  practice  were  pursued, 

(a)  1  Stra.  642. 

it 


CASES  IN  CHANCERY. 


93 


it  would  not  be  of  course  that  it  should  go  to  a  jury ; 
for  the  parties  may  be  required  to  proceed  here  in  the 
examination  of  witnesses,  and  this  Court  may  then  decide 
upon  the  result  of  the  evidence.  But  in  many  cases,  the 
Court  foreseeing  that  the  matter  must  finally  be  tried 
before  a  jury,  directs  at  once  an  issue  or  an  action ;  but 
although  the  shorter  course  is  thus  taken,  the  principle 
must  be  the  same  as  with  an  issue  directed  in  the  com- 
mon way.  There  is  this  difference  between  a  motion  for 
a  new  trial  in  a  court  of  law  and  in  a  court  of  equity. 
In  a  court  of  law,  if  the  jury  find  the  fact,  although  the 
judge  may  think  differently,  yet  it  is  permitted  to  stand, 
for  the  finding  the  fact  is  the  province  of  the  jury ;  but 
here  the  verdict  is  something  more  than  the  verdict  of 
the  jury ;  it  must  be  such  as  to  satisfy  the  Court,  that  it 
can  make  that  its  own  declaration  of  the  fact,  which  the 
jury  have  made  theirs. 


1821. 


The 

East  India 

Company 

v. 
Bazett. 


Then  was  this  case  so  satisfactorily  tried,  that  the 
conscience  of  the  Court  can  be  assured  that  it  was  duly 
considered  and  duly  decided?  The  jury  were  charged 
by  the  judge,  and  perhaps  they  might  have  been  charged 
to  decide  in  the  manner  in  which  they  have  decided; 
they  then  retire,  whether  for  an  hour  or  half  an  hour  is 
not  material,  and  then  three  of  them  return  to  the  court, 
and  represent  that  it  is  a  case  of  such  difficulty,  that  they 
think  they  never  shall  agree.  Now  whether  they  did  or 
did  not  think  that  one  party  would  consent  to  withdraw 
a  juror,  and  that  the  other  would  not,  is  a  question 
raised  upon  these  affidavits,  but  with  which  I  will  not 
trouble  myself;  nor  will  I  suppose  that  they  decided  for 
the  defendants,  because  the  plaintiffs'  solicitor  would  not 
answer  their  summons ;  but  looking  at  their  going  out 
of  court  under  these  circumstances,  not  having  then 
agreed,  and  at  their  not  having  agreed  up  to  the  time  of 
their  sending  the  second  message  to  the  plaintiffs'  so- 
licitor 
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1821.        licitor  (for  that  is  the  conclusion  I  draw  from  their  sending 
Tn  that  message),  I  cannot  consider  that  the  question,  which 

.East  India  they  could  not  decide  in  two  hours,  could  be  properly 
°*w*Vy  settled  in  so  short  an  interval  as  elapsed  between  that 
JIUzett.  message  and  their  delivering  the  verdict.  I  do  not  think 
that  is  the  way  in  which  issues  from  this  Court  should 
be  tried.  I  beg  it  to  be  understood  that  I  do  not  im- 
pute any  thing  to  the  jury :  they  probably  thought  it 
was  the  best  verdict ;  but  there  was  not  a  period  suffi- 
cient for  consideration  between  the  existence  of  the  dif- 
ficulty and  its  removal. 

New  trial  granted. 

Reg.  Lib.  A.  1820.  fol.  1365. 


May  8.       Exparte  ORD,  in  the  matter  of  SHIELDS,  a  Lunatic. 

The  commit-     HPHIS  was  the  petition  of  the  committee  of  the  person 

teehfalUh^tiC  °^  ^e  lunatk>  pray*11?  (iflto"  a^a)  ^e  payment  of 

resident  within  the  arrears  of  a  sum  of  40/.  per  annum,  directed  to  be 
ti^^fth0"  allowed  to  him  as  a  compensation  for  the  expences 
Court,  and,  incurred  by  him  in  visiting  the  lunatic.  It  appeared 
SSSS"1     that  the  petitioner  had  resided  in  Scotland  from  181 S  to 

made  him  for     1821. 
expences  in     . 
▼biting  the 

lunatic,  di*  j£r#  Heald  and   Mr.  Pemberton,    in   support  of  the 

continued  on 
his  going  to       Petition, 
live  in  Scot- 
land. Mr.  Trower,  against  it. 

The  Lord  Chancellor. 

If  a  sum  was  allowed  the  committee  for  the  expences 
of  visiting  the  lunatic,  and  he  thinks  proper  to  retire  out 
of  the  jurisdiction,  where  the  Court  cannot  compel  him  to 

do 
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do  his  duty,  the  Court  would  not  order  it  to  be  paid  to        1821. 
him.   It  must  be  paid  to  some  one  over  whom  the  Court      ^vV 
has  a  controul.  If  an  application  had  been  made,  stating         Okd. 
that  he  was  gone  to  reside  permanently  in  Scotland,  the 
Court  would  have  said  that  the  allowance  should  be  dis- 
continued.    He  ought  not,  after  going  there,  to  have 
continued  in  the  character  of  committee.     It  was  his 
duty  to  have  given  it  up ;  and  I  cannot  allow  this  petition 
for  the  sake  of  the  principle;  but  you  may  take  an 
enquiry,  at  the  peril  of  costs,  as  to  any  expences  actually 
incurred. 


The  order  declared  that  the  petitioner  was  not  entitled 
to  the  allowance  of  40/.  per  annum  claimed  by  him,  and 
directed  the  master  to  enquire,  regard  being  had  to  any 
visits  which  he  should  find  to  have  been  actually  made 
by  the  petitioner  to  the  lunatic  at  his  place  of  residence, 
whether  any,  and  what  sum  ought  to  be  allowed  him  for 
such  visits. 


o 


DAWS  v.  BENN.  Rolls. 

May  13.  15. 

N  the  former  hearing  of  this  cause,  reported  1  Jac.  In  a  suit  by  an 

4*  Walk.,  p.  513.,  an  order  was  made  for  it  to  stand  J^1^ 

over,  with  liberty  for  the  plaintiff  to  amend  his  bill  by  tithes,  when 

j  j.  ..  ,    .     ,    .  i.  .  the  defence  is 

adding  parties,  and  to  bring  on  his  cause  again  to  a  that  the  tithe 

hearing  as  he  should  be  advised.     A  bill  of  revivor  was  in  question  is 
m  j         •  vicarial,  and 

filed  against  the  executor  of  Dr.  Whitfield^  the  late  vicar,  the  vicar  who 

is  a  defendant 
dies  during  the  suit,  it  is  not  necessary  to  make  the  new  vicar  a  party,  if  the  plaintiff 
will  waive  the  account  subsequent  to  his  induction. 

The  tithe  of  tare  seed  held  to  be  a  small  tithe. 

An  usage  of  rendering  one  article  of  small  tithe  to  the  rector,  will  not  support  his 
title  against  the  vicar,  if  it  appears  to  have  originated  from  a  mistaken  notion 
that  the  article  in  question  was  a  great  tithe. 

to 
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1821.  to  which  an  answer  was  put  in,  and  the  cause  again  set 
down  to  be  heard.  On  its  coming  on,  an  objection  was 
taken  on  the  ground  that  the  present  vicar  had  not  been 
made  a  party. 

Mr.  Agar  and  Mr.  Philimarey  in  support  of  the  objec- 
tion, contended  that  the  plaintiff,  in  not  amending  the 
bill,  had  not  complied  with  the  order,  and  that  he  had 
not  followed  the  opinion  of  the  Court,  according  to 
which  it  was  necessary  that  the  present  vicar  should  be 
a  party,  for  the  purpose  of  supporting  the  right.  The 
decree,  if  in  favour  of  the  plaintiff,  must  embrace  the 
account  down  to  the  date  of  the  report;  the  present  vicar 
is  therefore  interested. 

Mr.  JVetherell,  Mr.  Rotipell,  and  Mr.  Sidebottom>  for 
the  plaintiff,  observed,  that  it  was  impossible  to  comply 
literally  with  the  order  by  amending  the  bill,  as  the  cir- 
cumstance which  was  considered  to  render  an  addition 
of  parties  necessary  had  occurred  subsequently  to  the 
commencement  of  the  suit ;  the  order  only  meant  that 
,the  pleadings  were  to  be  put  into  a  proper  shape.  The 
present  vicar  has  no  interest  in  the  tithes  demanded  by 
the  bill ;  and  it  would  be  multifarious  to  join  in  one  suit 
a  prayer  for  an  account  during  the  periods  of  two  dif- 
ferent incumbents.  The  bill  here  only  prays  the  account 
for  the  years  1813  and  1814,'  and  it  is  not,  therefore,  a 
matter  of  course  that  the  account  should  be  carried  on 
to  the  report,  as  the  title  of  the  plaintiff  or  the  defendant's 
occupancy  might  have  ceased ;  at  least  it  is  not  necessary 
to  continue  the  account  beyond  those  years,  if  the  plaintiff 
waives  it,  as  he  is  willing  to  do. 

The  Master  of  the  Rolls. 

There  are  two  ways  of  considering  the  question  of  the 
necessity  of  making  the  vicar,  who  has  become  such  since 
the  commencement  of  the  suit,   a  party  to  it;  first, 

whether 
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whether  it  is  necessary  in  respect  of  the  right;  and,         1821. 
secondly,  in  respect  of  the  account.     Now  in  respect  of         n 
the  right  I  think  it  is  not  necessary,  because  the  bill  is  for  Vt 

an  account  only,  and  not  to  establish  any  right;   in         &***• 
another  suit  there  may  be  another  decision.     But  the 
vicar  may  be  interested  in  the  account,  and  for  that 
reason  may  be  a  necessary  party. 

I  do  not  recollect  any  case  where  the  circumstance  of 
the  vicar  dying  before  the  hearing  has  occurred.  A 
similar  difficulty  would  arise,  if  he  were  to  die  after  the 
hearing,  and  the  decree  being  pronounced;  for  then,  ac- 
cording to  the  practice  of  the  Court,  the  account  would 
be  carried  on  to  the  date  of  the  report,  and  thus  the  in- 
terest of  the  new  vicar  may  be  affected,  although  the  time 
for  making  him  a  party  would  be  past ;  still  the  decree 
would  be  right  Yet  I  do  not  recollect  any  instance 
where  the  vicar,  as  being  interested  in  the  account  going 
on  before  the  master,  has  been  made  a  party  by  supple- 
mental or  other  bill,  a  difficulty  belonging  to  the  prac- 
tice of  continuing  the  account  beyond  the  time  of  the 
cause  being  at  issue.  In.  the  case  of  the  death  being; 
before  the  decree  as  here,  it  must  be  done,  if  at  all,  by 
a  supplemental  bill,  as  the  event  being  subsequent  could, 
not  he  stated  by  amendment ;  but  I  do  not  remember  a, 
case  where  such  a  bill  has  been  filed. 

Fortunately  we  have  not  to  deal  with  the  difficulty. 
here,'  as  the  plaintiff  sufficiently  answers  it,  by  waiving, 
the  account,  except  as  to  those  two  years ;  the  suit  being, 
thus  confined,  for  what  purpose  should  the  vicar  be  made 
a  party  ?     It  would  be  perfectly  nugatory,  for  he  ought 
not  to  be  made  a  party  to  contest  the  right ;  and  the. 
object  of  the  suit  now  is  reduced  to  an  account  in  which  he 
is  not  interested. 

It  is  said  that  the  Court  decided  the  question,  by  its 
Vol.  III.  H  order, 
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1821.  order,  directing  the  bill  to  be  amended;  that,  however, 
is  attending  to  the  technical  language  of  the  order  more 
than  to  die  substance.  The  question  then  discussed  was, 
whether  it  could  be  heard  in  the  absence  of  both  vicars* 
and  of  the  person  interested  in  the  account  ?  The  tithe 
in  question  being  apparently  a  small  tithe,  belonging 
prima  facie  to  the  vicar,  and  the  plaintiff  having  origi- 
nally made  him  a  party,  the  question  was,  whether  he 
could  bring  it  to  a  hearing,  with  the  occupier  for  the 
only  defendant ;  and  the  decision  was,  that  the]  person 
interested  in  the  account  must  be  a  party.  It  was 
not  then  avowed  that  the  account  would  be  taken  for 
those  two  years  only.  The  word  amend,  in  the  order, 
was  certainly  incorrect,  as  neither  could  be  made  parties 
by  amendment.  But  the  Court  is  not  to  be  tied  down 
by  the  word,  and  I  do  not  think  it  necessary,  in  a  case 
circumstanced  like  this,  that  the  present  vicar  should  be 
added. 


The  evidence  of  several  witnesses  was  read,  proving 
that  the  tithe  of  seed  tares  had  for  many  years  past 
been  usually  paid  to  the  rector :  they  also  proved  that 
the  tithe  of  tares  cut  green  had  been  paid  to  the  vicar, 
who  also  received  the  tithe  of  hay  and  clover.  It  ap- 
peared, that  upon  the  action  in  the  Common  Pleas,  the 
admissions  were  framed  so  as  to  state  the  vicar  to  be  en- 
titled to  all  small  tithe,  and  that  the  question  was, 
whether  the  tithe  of  tare  seed  was  a  great  or  small  tithe. 
Lord  C.  J.  Gibbs,  before  whom  it  was  tried,  rejected 
evidence  which  was  offered  to  prove  the  custom  of  ren- 
dering the  tithe  in  question  to  the  rector ;  and  the  plain- 
tiff then  elected  to  be  nonsuited,  his  lordship  having  (as 
stated  by  the  defendant)  given  his  opinion  that  it  was 
a  small  tithe.  The  defendant  produced  a  minister's  ac- 
count in  the  32d  year  of  Hen.  8.,  in  which  the  tithes 

of 
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of  grain  only  were  mentioned  as  belonging  to  the  ree-  1821. 
tory,  and  the  parliamentary  survey,  which  recited  a  A^  " 
lease  of  the  rectory ;  and  it  was  stated  by  a  memorandum  ». 

that  the  tithe  of  corn  only  was  gathered  by  virtue  of  it : 
it  also  mentioned  that  the  vicarage  was  endowed  with 
thirteen  aeres  of  glebe  and  the  small  tithes. 

For  the  plaintiff  it  was  argued,  that  the  tithe  of  tare 
seed  was  a  great  tithe.  It  is  a  pulse  or  grain.  There 
is  no  reason  for  distinguishing  it  from  other  ligumin- 
ous  plants.  In  Burn's  Ecclesiastical  Law  (a)  tares  are 
classed  amongst  other  sorts  of  grain.  In  Hodgson  v. 
Smith  (6),  it  was  resolved,  that  tares,  whether  cut  green 
or  ripe  are  a  great  tithe ;  and  this  case  was  recognized 
to  be  law  by  Lord  Keeper  Henley  in  Sims  v.  Bennett,  (c) 
In  Steers  v.  Brassier  (d),  tares  cut  green  were  held  to  be 
great  tithe.  It  is  laid  down  that  seeds  in  gefreral  are 
small  tithes ;  and  in  WaUis  v.  Pain  (i),  it  was  so  decided 
with  respect  to  clover  seed.  But  there  is  no  magic  in  tfce 
use  of  the  word  seed ;  for  wheat,  peas  and  beans,  and  otheP 
articles  confessedly  great  tithe,  are  equally  to  be  classed 
under  the  head  of  seeds.  The  decisions  have  only  been  as 
to  grass  seeds.  The  question  must  depend  on  the  nature 
of  the  product,  and  this  is  a  species  of  grain.  But  even  if 
tare  seed  be  not  generally  a  great  tithe,  we  have  evidence 
of  actual  perception  for  many  years  back.  The  vicar's 
title,  no  endowment  having  been  produced,  rests  only 
on  usage,  and  is  therefore  confined  to  that  which  usage7 
gives  him.  It  appears  by  the  evidence,  that  tie  has 
been  in  the  perception  of  the  tithe  of  tares  cut  green, 
thus  enjoying  a  particular  kind  of  great  tithe.     On  the 

(a)  Vol.  in.  p.  460. 

(b)  Bunb.  279.  «.;  1  Wood,  21.;  3  GwUl.143.,n. 

(c)  Bacon,  46.  Tithes  K.  1  Eden  582. 
(<0  2  Wood  375.  2  OwiU.  742. 
(e)  Com.  653.  GwUL  749.  Bunb.  344. 
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other  hand,  the  tithe  of  tare  seed  has  always  been  ren- 
dered to  the  rector,  which,  whether  it  be  great  or  small 
in  its  nature,  is  conclusive  against  any  right  on  the  part 
of  the  vicar. 

For  the  defendant  it  was  contended,  that  since  the 
case  of  Wallis  v.  Pat w,  it  had  been  held  to  be  settled 
that  the  tithes  of  all  seeds  were  small  tithes.  Clarke  v. 
Stapler  (a),  Hcndey  v.  VenaUes  (b\  Cartwright  v.  Bailey  (c), 
Garrard  v.  Schollar.  (d)  Now  tare  seed  must  follow  the 
rule  of  tithing  that  prevails  as  to  seeds,  and  not  that 
as  to  grain.  Lord  C.  J.  Gibbs  was  of  that  opinion,  and 
on  that  ground  nonsuited  the  plaintiff.  Tare  seed  is 
used  only  for  seed,  not  for  food.  In  the  late  Corn 
Laws  it  is  not  mentioned  amongst  the  different  kinds  of 
grain.  In  Hodgson  v.  Smith  the  point  did  not  arise,  for 
it  appears  from  the  pleadings  that  the  tares  in  question 
there  were  cut  green  for  fodder,  and  not  intended  for  seed. 
The  documents  produced  shew  that  the  rector  is  only 
entitled  to  tithe  of  corn  and  graip ;  the  endowment  must 
be  of  the  rest,  and  the  evidence  proves  the  vicar's  right  to 
the  tithe  of  green  tares  as  well  as  of  hay.  His  having 
been  out  of  the  enjoyment  of  a  portion  of  the  tithe  be- 
longing to  his  vicarage  will  not  preclude  him  from  now 
recovering  it.     Kermicott  v.  Watson,  (e) 

The  Master  of  the  Rolls. 

The  claim  of  the  plaintiff  rests  upon  two  distinct 
grounds ;  first,  that,  as  rector,  he  is  entitled  to  all  tithe 
not  included  in  the  vicar's  endowment ;  and  that  whether 
tare  seed  be  or  be  not  a  small  tithe,  it  is  proved  by  the 
usage  and  enjoyment  that  it  is  not  an  article  of  which 

(a)  3  Gwill.  926. ;  3  Wood,  121.        (A)  3  Wood,  207. 

(c)  3  Wood,  146. ;  3  Owiil.  938.        (</)  zWood,  415.;  3  OwiU,  1045. 

(e)  2  Price  250.  it. 

the 


CASES  IN  CHANCERY.  101 

Ae  vicar  ever  was  endowed;  for  it  does  not  follow  that        1821. 
if  it  be  great  tithe  it  is  rectorial,  or  that  if  small  it  is 
vicarial.     Secondly,  it  is  insisted  that  the  tithe  of  tare 
seed  is  by  law  a  great  tithe. 

The  first  point  is,  whether  the  plaintiff  makes  out  his 
title  by  usage,  and  that  sets  aside  the  question  whether 
the  title  be  great  or  small.  Primd  facie,  as  rector,  he 
is  entitled  to  all,  and  he  has  besides,  in  his  favour,  evi- 
dence of  possession  and  enjoyment  for  many  years  with- 
out dispute.  But  it  is  necessary  to  consider  what  the 
evidence  of  the  enjoyment  is ;  for  it  may  have  proceeded 
from  a  mistaken  notion  as  to  the  right  prevailing  in  this 
parish;  there  may  have  been  an  erroneous  opinion 
on  the  question  whether  it  be  great  or  small  tithe.  In 
the  demise  of  the  rectory  recited  in  the  Parliamentary 
Survey,  all  the  great  tithes  are  expressly  included ;  but  • 
it  is  mentioned  that  the  actual  enjoyment  under  it  did 
not  extend  to  any  article  but  corn,  and  there  being  evi- 
dence shewing  that  the  tithe  of  hay  and  clover  has  been 
rendered  to  the  vicar,  or  that  he  has  received  composi- 
tions including  them,  this  tends  strongly  to  narrow  the 
right  of  the  rector  to  the  tithe  of  corn  and  grain  as 
spoken  of  in  the  minister's  account.  Then  we  must 
consider  whether  the  usage  has  not  arisen  from  an  opi- 
nion, that  tare  seed  is  included  under  the  head  of  corn 
and  grain,  and  that  the  rector,  therefore,  would  take  it, 
supposing  his  right  to  be  confined  to  that  species  of 
tithe. 

The  first  witness  says,  that  soon  after  the  year  1766$ 
one  House  became  the  purchaser  of  the  tithes  of  corn 
and  grain,  including  the  tithe  of  seed  tares,  commonly 
called  the  great  tithes ;  that  strongly  shews  that  in  the 
opinion  of  this  witness  the  tithe  in  question  was  con* 
sidered  to  be  a  great  tithe.     He  adds,  that  the  tithe  of 

H  S  green 
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1821.  ^  green  tares  was  paid  to  the  vicar,  "  being  considered  as 
a  vicarial  tithe."  It  seems  as  if  an  opinion  had  bee? 
taken  up  in  this  parish,  that  tares  when  cut  green  are 
small  tithe,  but  that  the  seeds  are  great  tithe,  and  on  that 
account  belong  to  the  rector.  Several  other  witnesses 
speak  of  "  the  great  tithes  including  seed  tares ;"  two 
say  that  the  tithe  of  seed  tares  was  always  deemed  n 
great  tithe ;  and  another  who  was  a  labourer  to  a  former 
lessee,  speaks  of  having  gathered  the  tithe  of  seed  tares 
as  a  great  tithe.  One  witness  speaks  nakedly  to  the 
fact  of  enjoyment ;  the  others,  by  their  evidence,  account 
for  it  in  this  manner,  and  their  testimony  is  not  incon- 
sistent wit}*  his.  Taking  it  all  together,  the  usage  ap- 
pears to  be  referable  to  the  opinion,  whether  right  or 
wrong,  that  this  was  a  great  tithe.  We  cannot  shut  our 
eyes  to  the  ground  on  which  it  has  prevailed. 

Then  if  the  usage  is  of  this  qualified  nature,  and  if  by 
law  tithe  of  tare  seed  is  not  a  great  tithe,  we  see  the  im- 
portance of  those  cases  of  Clarke  v.  Stapler,  where  there 
was  actual  enjoyment  in  favour  of  the  rector,  and 
Cartwright  v.  Bailey,  where  the  vicar's  case  consisted 
only  of  the  enjoyment  of  other  small  tithes.  In  Clarke 
v.  Stapler,  the  endowment  comprised  the  small  tithes, 
and  the  article  in  question  being  a  small  tithe  was  de- 
creed to  the  vicar,  though  it  had  always  been  received 
by  the  impropriator;  in  both  those  cases  the  usage  was 
got  rid  of.  When  you  get  it  admitted  that  all  the  small 
tithe  belongs  to  the  vicar,  it  becomes  always  a  mere 
question  of  law  whether  the  article  is  a  great  or  small 
tithe.  In  the  present  case  it  was  admitted  at  the  trial, 
that  the  vicar  was  entitled  to  all  small  tithes ;  the  docu- 
ments produced  prove  the  rector's  right  to  be  confined 
to  tithe  of  corn  and  grain,  and  the  evidence  of  enjoy- 
ment, except  as  to  this  article,  proves  the  same* 

The 
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The  ease,  therefore,  comes  round  to  the  general 
question  whether  the  tithe  of  tare  seed  be  in  law  great 
or  small.  Now,  first,  considering  it  in  the  absence  of  all 
authorities,  is  it  or  is  it  not  a  seed  ?  and  if  it  is,  are  not 
the  tithes  of  all  seeds  small?  On  that  point  the  case  of 
JVaUis  v.  Pain,  which  was  so  well  considered,  in 
which  the  authorities,  not  only  that  of  Lord  Coke,  as 
Lord  Henley  supposed  (a),  but  ail  the  others  were  re- 
viewed, and  the  general  distinction  of  the  antient  com- 
mon law  between  corn  and  grain  and  seeds  adverted  to, 
fa  decisive.  Lord  Chief  Baron  Comyn  there  says,  "  As 
to  clover  seed  there  does  not  appear  any  express  deter* 
mination  in  this  Court,  that  it  is  in  its  own  nature  a 
small  tithe ;  it  is  a  seed,  and  all  seeds  are  mentioned  as 
small  tithes,  and  no  instance  appears  that  ever  any  seed 
was  held  to  be  a  great  tithe."  It  is,  therefore*  to  be 
taken  as  a  general  proposition,  that  with  whatever  falls 
under  the  denomination  of  seed,  the  principle  is  invari- 
able. On  this  ground  Clark  v.  Stapler,  and  Carhmight  v. 
Bailey  were  decided. 

Hie  case  before  Lord  Henley  does  not  apply  to  this ; 
it  turned  on  the  point  whether  peas  and  beans  gathered 
green  were  a  great  or  small  tithe,  and  depended  I  believe 
upon  the  meaning  of  the  word  garbarum.  The  argument 
was  on  that,  and  it  was  held  to  comprehend  not  only 
what  was  actually  bound  up,  but  what  might  be.  All 
that  he  could  say  upon  this  question  must  have  been 
merely  dictum ;  and  according  to  Mr.  Eden's  report,  he 
only  speaks  generally,  referring  to  Hodgson  v.  Smith  ; 
what  he  said  can  of  course  not  prove  more  than  that 
case  itself  proves,  and  it  was  only  decided  there,  that 
tares  cut  green,  whether  used  for  fodder  or  harvested, 
were  great  tithe.     It  does  not  appear  that  Lord  Henley 

(a)  See  2  Eden,  403. 

H  4  meant 
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1821.        meant  to  represent  that  case  to  have  decided  any  thing 
as  to  seed  tares. 


Daws 

v. 
Benn. 


The  only  question  then  is,  whether  tare  seeds  are  dif- 
ferent from  any  other  seeds ;  and  there  is  no  authority 
for  any  such  distinction.  The  argument  has  been  that 
it  is  analagous  to  corn  and  grain ;  but  why  is  it  more,  so 
than  clover?  What  case  has  decided  it  to  be  an  ex- 
ception to  the  rule  that  by  the  common  and  canon  law 
the  tithe  of  all  seed  is  small  tithe  ?  I  pm  aware  that 
there  is  no  direct  authority  as  to  tare  seed ;  nor  was 
there  any  as  to  clover  seed  till  Wallis  v.  Pain.  But  in 
that  case  clover  seed  was  held  a  small  tithe,  because  it  is 
a  seed ;  then  how  can  I  take  this  out  of  the  general 
principle,  unless  there  be  some  authority  ?  Though  I 
am  not  able  to  enter  much  into  any  agricultural  view  of 
the  question,  it  seems  to  me  that  it  must  fall  within  the 
general  rule.  I  should  have  mentioned  the  authority  of 
the  Lord  Chief  Justice,  which  is  directly  in  point,  and 
entitled  to  great  weight.  It  clearly  was  his  opinion,  that 
the  tithe  in  question  is  a  small  tithe,  and  the  counsel 
were  induced  to  submit  to  be  nonsuited,  finding  from 
what  he  intimated  that  he  was  against  them  upon  that 
point,  and  that  they  were  precluded  from  going  into  the 
other  point.  If  they  could  have  succeeded  in  establish- 
ing it  to  be  great  tithe,  their  client  would  have  been  en- 
titled to  a  verdict     This  is  the  only  direct  authority. 

On  general  principles,  and  on  a  view  of  these  cases,  I 
am  of  opinion  that  this  is  a  small  tithe ;  and  the  result 
is  in  my  view  of  it,  that  there  is  nothing  to  support  the 
plaintiff's  title,  except  the  usage,  which,  for  the  reasons  I 
have  before  stated,  I  think  is  not  sufficient  But  in  a 
case  of  some  novelty,  the  Court  would  be  unwilling  to 
decree  at  once  against  an  usage  of  long  standing,  and 
against  the  common  law  right  of  the  rector.  I  can- 
not, 
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not,  therefore,  refuse  the  plaintiff  an  issue  if  he  thinks        1821. 
proper  to  take  it.  n 

v. 

______^___^_—  Benn. 


The  plaintiff  desiring  an  issue,  the  decree  was  made 
accordingly.     Reg.  Lib.  A.  1820.  fo.  1388. 

On  the  trial  of  the  issue  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  of  Kings 
Benchy  upon  a  case,  which  was  argued  before  Mr.  J.  Bayley, 
Mr.  J.  Holroyd^  and  Mr.  J.  Best,  \yho  differed  in  opi- 
nion from  the  Master  of  the  Balls,  and  gave  judgment  in 
fcyour  of  the  plaintiff.     See  1  Barn.  4*  Cress.  751. 


WATKINS  v.  MAULE.  Roll* 

A  FTER  the  hearing  of  the    petition  reported   in  a  creditor 
^  2  Jac.  4-  Walk.  237,  an  order  was  made,  referring  "^^j^SSt 
it  back  to  the  master  to  review  his  report,  and  enquire  ed  by  the  Mas* 
into  the  validity  of  the  petitioner's  claim.     In  addition  to  cd'b^eCourt 
the  facts  stated  on  the  former  occasion,  it  was  discovered  upon  petition- 
that  another  promissory  note  o{  HalTs  had  been  duly  to  costs* 
indorsed  to  the  petitioners,  for  securing  the  same  sum 
for  which  the  note  in  question  in  the  fornier  case  was 
given.     The  master  having  reported  2000/.,  and  interest 
to  be  due  to  the  petitioners,  they  now  petitioned  for  a 
confirmation  of  the  report,  and  prayed  that  their  costs 
of  this  and  the  former  petition,  and  of  the  last  reference, 
might  be  paid  out  of  the  testator's  estate. 

Mr.  Home  and  Mr.  Pemberton  in  support  of  the  pe- 
tition. 

Mr. 


toe 
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1821, 


Watkws 

V. 

Mauus« 


Mr.  Cooper  for  the  executors,  and  Mr.  Whitmarih  for. 
the  plaintiff,  opposed  it  so  far  as  it  prayed  costs* 


May  17. 


The  Master  of  the  Rolls. 

With  respect  to  the  petitioner's  debt,  I  was  clearly  of 
opinion  when  it  was  formerly  discussed,  that  their  claim 
was  valid;  and  1  am  glad  to  find  that  On  further  inves- 
tigation a  fact  has  been  discovered,  that  puts  it  out  of 
all  doubt ;  another  note  having  been  given  which  was 
duly  indorsed.     This  has  done  away  with  what  gave 
rise  to  the  question,  and  if  previously  discovered,  would 
have  saved  much  expence,  by  rendering  great  part  of 
the  discussion  wholly  unnecessary.      A    considerable 
question  has,  however,  arisen,  whether,  in  a  case  like  this, 
any  costs  ought  to  be  allowed.     The  costs  here  sought 
for  are  not  those  incurred  in  consequence  of  the  oppo- 
sition to  the  petitioners  before  the  master,  but  the  costs 
of  the  petition  to  the  Court  to  set  right  the  decision  of  the 
master,  and  of  the  subsequent  reference  and  proceedings. 

First,  it  is  tiecessary  to  consider,  whether  a  creditor 
is  ever  entitled  to  be  allowed  any  of  the  costs  that  he 
is  put  to,  either  in  the  first  instance,  or  in  any  stage 
of  the  proof  of  his  debt.  And  it  is  clear  now  that  their 
costs  are  not  allowed,  though  a  different  opinon  pre- 
vailed once,  founded  on  a  principle  not  very  unreason- 
able, that  as  the  creditor  is  compelled  to  stop  in  a  pro- 
ceeding at  law,  where  he  would  recover  both  his  debt 
and  costs,  he  ought  in  coming  in  under  the  decree  in 
this  Court  to  be  put  in  the  same  situation.  And,  ac- 
cordingly, in  the  case  of  Lord  Orwell  v.  Lord  Hinchin- 
brooke,  in  1776,  and  Skecnev.  Pepper  (a)9  in  1804-,  the 
creditor's  costs  were  paid ;  and  I  think  I  have  seen  a 


(cQ  See  10  Ves.  356. 
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case  where  the  same  was  laid  down  by  Lord  Maccles* 
field*  (a)  But  those  cases  have  been  overruled,  and  the 
practice  settled  by  Abel  v.  Screech  (£),  decided  by  the 
Lord  Chancellor  and  the  Master  of  the  Rolls.  This,  I 
apprehend,  determines  the  question  as  to  the  costs  before 
the  master ;  but  a  distinction  is  attempted  to  be  made 
between  those  and  the  costs  occasioned  by  the  petition 
here.  With  respect  to  that,  I  wished  to  know  if  any 
ease  could  be  found  where  the  costs  of  such  a  proceeding 
had  been  allowed ;  but  though  it  must  have  often  hap- 
pened that  creditors  have  appealed  against  the  master's 
opinion,  yet  I  do  not  find  that  any  case  has  occurred 
where  the  costs  have  been  allowed.  I  think  the  reason 
is  clear.  In  all  cases  of  appeal  from  the  master,  by  ex- 
cepting to  his  report,  the  party  excepting,  if  he  sue* 
ceeds,  recovers  his  deposit,  but  he  never  has  costs ;  it 
being  an  appeal  from  the  erroneous  decision  of  the  officer 
of  the  Court,  who  by  his  error  has  occasioned  the  expence. 
We  are  to  consider  not  only  whether  the  one  party 
ought  to  receive  his  costs,  but  whether  the  other  ought 
to  pay  them.  The  Court  has  here  taken  upon  itself  the 
distribution  of  the  estate,  referring  the  creditors  to  the 
Master ;  if  he  decides  against  a  debt,  the  executor  can- 
not prevent  it ;  it  is  the  decision  of  the  Master,  and  not 
the  opposition  of  the  executor  that  drives  the  party  to 
the  necessity  of  seeking  the  opinion  of  the  Court. 


1621. 


Watkins 

V, 

Mavu. 


It  frequently  happens  that  the  fund  which  is  to  be 
administered  is  insolvent,  and  it  is  the  interest  of  all  parties 
to  keep  it  clear  from  these  extra  costs.  To  enter  into 
distinctions  with  respect  to  the  different  degrees  of  diffi* 
culty  in  the  proof,  would  lead  to  disputes  that  wQuld 
be  productive  of  great  expence :  it  is  better  to  keep  to 
the  general  rule.     And  though  in  this  case  I  think  the 


(a)  Maxwell  v.  Wettenhall,  2  P.  Will.  26. 


(b)  10  Vet.  355- 

petitioners 
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1821. 
Watkinb 

V. 

Mauls. 
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petitioners  were  unfortunate  in  having  a  decision  against 
them,  in  a  case  where,  as  it  appears  to  me  they  were 
clearly  entitled,  yet,  it  must  be  remembered,  that  they 
have  the  less  reason  to  complain,  from  having  at  first, 
brought  forward  their  case  so  imperfectly. 


I  think  there  cannot  be  any  distinction  with  respect  to 
the  costs  of  the  last  reference,  for  it  wa»  rendered  neces- 
sary in  the  same  way,  by  the  act  of  the  officer  of  the 
Court;  it  was  only  from  the  master  entertaining  an 
opinion  against  the  petitioners  in  point  of  law,  that  the 
facts  were  not  investigated  at  first.  Without,  therefore, 
saying  that  there  may  not  be  cases  where  the  Court  may 
have  power  to  give  the  costs,  I  think  it  cannot  be  done 
here.  Perhaps,  if  the  case  were  reversed ;  if  the  mas- 
ter had  decided  in  favour  of  the  creditor,  and  the 
executor  was  the  appellant  and  was  in  the  wrong, 
the  creditor  being  in  the  right,  might  be  considered 
entitled  to  be  paid  the  costs  occasioned  by  an  improper 
appeal,  (a) 

Reg.  Lib.  6.  1820,  fb.  1009. 

(a)  See  Itarveyy*  Harvey,  6  Mad.,  91.  and  IVaUey.  IVaite,  6  Mad. 
110, 


A^ts  *io.24'  CLARKE  v.  the  EARL  of  ORMONDE. 

May  23. 

T  •  Tfc^  Pr*vate  ^k  °f  parliament,  passed  in  the  35th, 

ofexecutors,as  45th,  48th,  and  58th  of  Geo.  3.,  and  by  indentures 

far  as  possible,  0f  fae  22<j  of  February  1808,  several  estates  in  Ireland 

io  preserve 

articles  specifically  bequeathed,  'according  to  the  testator's  wish,  and  unless  com- 
pelled, they  ought  not  to  apply  them  to  the  payment  of  debts.     . 

If  a  suit  be  commenced  for  administration  of  the  estate,  it  is  the  duty  of  the  exe- 
cutors by  putting  in  their  answer  speedily,  to  facilitate  the  obtaining  a  decree/ under 
which  the  estate  may  be  protected  from  actions. 

were 


Clarke 
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were  vested  in  trustees,  upon  trust  to  raise  money  for  1821. 
the  discharge  of  the  incumbrances  affecting  them,  and  of 
the  debts  of  the  Right  Hon.  Walter  Marquis  of  Ormonde,  ~" »? 
who,  subject  to  the  trusts,  was  entitled  to  the  estates  in  ^c  Earl  °* 
fee.  The  surviving  trustees"  were  Sir  J.  Graham,  the 
Hon.  Douglas  Kinnaird,  and  Charles  Butler,  Esq.  The 
Marquis  made  two  wills,  both  dated  on  the  28th  of 
February  1820;  the  first  relating  to  his  property  in 
Ireland,  the  second  to  that  in  England. 

By  the  first  will  he  directed  that  if  the  trusts  of  the  acts 
of  parliament  and  indentures  of  February  1808  should 
not  be  performed  at  the  time  of  his  death,  the  trustees 
should  proceed  in  the  execution  of  them,  and  should  also, 
by  sale  or  mortgage,  discharge  all  his  debts,  which  were 
not  provided  for  by  those  trusts,  and  his  legacies,  subject 
to  which  he  directed  the  estates  to  be  settled  to  the  use 
of  his  first  and  other  sons  in  tail-male,  with  remainder  to 
his  brother,  the  Hon.  James  Butler,  for  life,  with  remain- 
ders to  his  sons,  and  their  issue,  with  remainder  to  his 
brother,  the  Hon.  C  H.  Butler  Clarke  (one  of  the 
plaintiffs)  for  life,  with  other  remainders  over.  He  gave 
the  service  of  plate,  fixtures,  furniture,  and  books  at  his 
castle  of  Kilkenny  to  the  same  trustees,  in  trust  ta  per- 
mit the  same  to  be  used,  held,  and  enjoyed  as  heir-looms, 
as  far  as  the  rules  of  law  and  equity  would  admit,  by  the 
person  or  persons  who,  for  the  time  being,  should  be 
entitled  to  the  title  and  dignity  of  Marquis  of  Ormonde 
or  of  Earl  of  Ormonde  and  Earl  of  Ossory ;  but  his  will 
was,  that  the  same  should  not,  for  the  purpose  of  trans- 
mission, vest  absolutely  in  the  child  of  any  person 
entitled  to  have  and  enjoy  the  said  title  or  dignity,  and 
who  should  be  living  at  the  time  of  his  decease,  unless 
such  child  should  attain  the  age  of  twenty-one  years ;  in- 
ventories were  to  be  made  by  the  trustees,  who  were  from 
time  to  time  to  cause  such  reparations  and  replacings  to 

be 


/ 
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.1821.        be  made  as  they  might  think  proper.     After  giving 

%-   *  '         several  legacies,  he  directed  that  all  his  debts,  which  were 

v.  not  charged  upon  his  real  estates  in  England  or  Ireland, 

O**^"* "    and  his  legacies  should  be  paid  out  of  his  personal  estate 

in  Ireland  not  specifically  bequeathed ;  he  declared  that 

his  said  personal  estate  was  to  be  the  primary,  and  his 

real  estate  the  auxiliary  fund  for  the  payment  of  his  said 

debts  and  legacies ;  but  he  excepted  his  personal  estate 

from  the  payment  of  the  annuities  given  by  his  will  or 

any  other  testamentary  papers,  and  charged  them  upon 

his  real   estates  in  Ireland.     He   appointed  the  same 

trustees  to  be  his  executors. 

By  the  other  will  he  devised  his  estates  in  England  to 
the  Marquis  of  Huntley,  Sir  J.  Graham,  and  Charles 
Butler,  their  heirs  and  assigns,  upon  trust,  to  settle  his 
mansion-house  at  Ulcombe  and  some  other  premises,  in 
default  of  issue  of  his  own  body,  to  the  use  of  his  brother 
the  Hon.  C.  H.  Butler  Clarke  for  life,  with  remainders  to 
his  sons  and  their  issue,  and  other  remainders  over: 
the  other  part  of  his  English  estates  was  to  be  settled 
to'  the  use  of  his  brother  the  Hon.  James  Butler  for  life, 
with  remainders  to  his  sons  and  their  issue,  and  other 
remainders  over.  He  gave  a  service  of  plate  to  the 
trustees  to  be  used  and  enjoyed  as  heir -looms  by  the 
person  or  persons  for  the  time  being  entitled  to  his 
mansion-house  at  Ulcombe,  in  terms  similar  to  those  ap- 
plied in  the  other  will  to  the  plate,  &c.  at  his  castle  of 
Kilkenny.  He  gave  his  leasehold  house  in  BryansUme 
Square,  with  the  plate,  furniture,  and  other  effects  in  it, 
to  his  brother  the  Hon.  James  Butler,  to  whom  he  also 
gave  the  residue  of  his  personal  estate.  He  charged 
the  debts  which  he  might  owe  in  England^  and  which 
were  not  specifically  charged  on  his  Irish  estates  by  any 
(feed  or  security,  or  which  were  not  provided  for  by  his 
efher  will,  upon  die  English  estates,  devised  to  his  bro- 
ther 
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ther  James  Butler  for  life :  he  appointed  the  Marquis  of        1821. 

Huntley j  Sir  J.  Graham,  and  C.  Butler  executors  of  this 

will. 


The  testator  died  on  the  10th  of  August  1620,  without 
issue,  and  was  succeeded  in  the  title  of  Earl  of  Ormonde 
by  his  brother  James  Butler.  He  was  indebted  •  to  a 
large  amount,  and  there  were  also  considerable  sums  of 
money,  the  payment  of  which  had  been  provided  for  by 
the  acts  of  parliament,  and  the  indentures  of  February 
1308,  which  still  remained  unpaid;  the  estates  which 
by  the  wills  were  charged  with  the  payment  of  these 
debts  and  the  legacies,  were  more  than  sufficient  for  the 
purpose,  without  resorting  to  the  specific  legacies.  The 
bill  which  was  filed  in  December  1820,  by  the  Hon. 
C.  H.  Butler  Clarke,  and  his  two  sons,  for  the  execution 
of  the  trusts  of  the  will,  insisted  that  after  exhausting  the 
testator's  personal  estate  in  Ireland  not  specifically  be- 
queathed, the  trustees  ought  by  sale  of  the  Irish  estates 
to  raise  money  for  the  payment  of  the  debts  and  incum- 
brances, and  prayed  an  injunction  to  restrain  them  from 
selling  or  disposing  of  the  services  of  plate  and  the  other 
effects  specifically  bequeathed  by  the  wills.  Another 
suit,  Beauchamp  v.  The  Marquis  of  Huntley,  was  com* 
raenced  about  the  same  time,  by  a  creditor  of  the  Mar- 
quis of  Ormonde,  praying  the  usual  accounts  and  the 
application  of  the  assets  to  the  payment  of  his  debts. 
The  answers  had  not  been  put  in  to  either  of  the  bills. 
A  motion  was  now  made  on  the  part  of  the  plaintiff 
C  H.  Butler  Clarke  for  an  injunction  as  prayed  by  the 
bill,  and  also  that  he  might  be  let  into  possession  of  the 
estates  devised  to  him,  on  entering  into  a  recognizance 
to  account  for  the  rents  and  profits. 

The  Lord  Chancellor  observed  upon  the  opening  of 
the  motion,  that  when  a  testator  gives  articles!  intending 

them 


Clarke 
The  Eail  of 

OftMOHJML 


118  CASES  IN  CHANCERY. 

1821.        them  to  descend  as  heir-looms,  it  is  the  duty  of  the  ex- 

-  ▼  ecutors  to  see,  as  far  as  they  can,  that  the  will  is  duly 

v.  executed,  and   that  that  intention  takes  effect,   unless 

The  Eail  of   compulsory  measures  are  resorted  to  against  them ;  the 

creditors  may  by  adopting  such  measures  drive  them  off 
that  ground,  but  they  are  not  voluntarily  to  take  them- 
selves off  it 


4mM  5.  The  motion  stood  over  for  some  time,  in  consequence 

of  the  absence  of  the  defendant's  counsel,  upon  an  under- 
taking that  no  sale  should  take  place  in  the  mean  time. 
It  came  on  again  this  day. 

Mr.  Heald  and  Mr.  Koe  for  the  plaintiff,  Mr.  Hart 
and  Mr.  Boupell  for  Lord  Ormonde,  in  support  of  the 
motion. 

Though  the  testator's  personal  estate,  even  including 
the  specific  bequests  and  heir-looms,  will  not  be  suffi- 
cient for  the  payment  of  his  debts,  yet  the  estates  devised 
for  that  purpose  will,  when  sold  or  mortgaged,  supply 
an  ample  fund.  In  the  mean  time,  we  desire  that  the 
t  executors  should  be  restrained  from  applying  these 
articles  in  payment  of  the  debts ;  to  do  this  spontaneously 
would  be  a  great  disregard  of  the  wishes  of  the  testator  • 
and  it  does  not  appear  that  there  is  at  present  any  ere* 
ditor  pressing  for  payment,  who"  is  in  a  condition  to  take 
out  execution  and  seize  the  property.  When  that 
happens,  the  Court  will  be  able  to  provide  for  it :  the 
question  is  not  now  with  the  creditors ;  their  rights  can- 
not be  affected  by  this  motion.  No  difficulty  would  arise 
if  the  defendants  would  put  in  their  answers :  a  decree 
might  then  be  obtained,  which  would  protect  the  estate 
from  any  proceedings  at  law  on  the  part  of  the  creditors, 
that  being  equally  the  consequence  of  a  decree  for  the 

administration 
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administration  of  the  estate,  whether  the  suit  is  by  a        1821. 
legatee  or  a  creditor.  Jackson  v.  Leaf,  (a)     But  another      y.  -  " 
suit  has  been  commenced  by  a  creditor,  to  which  the  t% 

executors  are  more  friendly  than  to  this,  and  they  are  ^Jjondb? 
anxious  to  have  a  decree  made  in  that  first,  the  effect  of 
which  would  be  to  stop  this.  They  refuse  to  put  in 
their  answer  in  this  suit,  till  we  have  answered  in  the 
other,  though  this  bill,  praying  more  extensive  relief,  is, 
as  we  conceive,  better  calculated  for  the  administration  of 
the  estate. 

Mr.  Home  and  Mr.  Lynch,  for  the  executors,  con- 
tended, that  there  was  no  authority  for  such  a  motion  as 
the  present  The  executors  are  placed  in  a  very  difficult 
situation,  being  much  pressed  by  the  creditors,  and 
several  actions  having  been  commenced  against  them* 
They  have  not  any  adequate  funds  in  hand,  and  cannot 
prevent  the  creditors  from  seizing.  The  executors  are 
only  desirous  of  indemnity,  but  they  consider  the  Qther 
suit  to  be  best  adapted  to  the  case. 

The  Lord  Chancellor. 

It  is  the  duty  of  the  executors  to  put  in  their  answers. 
\a  both  suits ;  they  have  nothing  to  do  with  throwing, 
the  management  of  the  business  into  any  particular 
hands.  They  should  put  in  their  answers,  whether  the 
other  parties  will  or  will  not  put  in  theirs;  all  the 
answers  should  be  put  in,  and  they  should  then  leave  to 
the  Court  to  deal  with  the  two  causes.  If  Lord  Ormonde 
had  consulted  the  gentlemen  who  are  his  trustees,  as  to 
how  he  could  preserve  these  articles  as  heir-looms,  I 
have  no  doubt  they  would  have  told  him,  that  after  his 
death  a  bill  would  be  filed,  that  they  -should  answer  it, 


(a)  1  Jac.  4*  Walk.  229. 

Vol-  III.  I  and 
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1821/        and  then  a  decree  would  be  made,  after  which  the  cre- 

-   *  '         ditors  could  not  proceed  at  law. 
Clarke 

The  Eael  of  The  motion  is  to  restrain  the  executors  from  selling 
the  plate  and  other  articles.  When  a  testator  makes  a 
will,  providing  that  certain  parts  of  his  property  shall  be 
applied  in  payment  of  his  debts,  and  other  parts  of  his 
property  are  specifically  bequeathed,  or  are  given  to  trus- 
tees, with  directions  to  be  treated  as  heir-looms,  his  in- 
tention is  that  his  trustees  and  -executors,  as  far  as  they 
maybe  able,  as  far  as  by  law  they  may  be  permitted,  shall 
devote  to  the  payment  of  his  debts  that  part  of  his  pro- 
perty which  is  given  for  that  purpose,  and  that  the  other 
part  shall  not  be  so  applied,  if  it  is  in  their  power  to 
withhold  it ;  and  I  take  it  that  it  is  their  duty  to  execute 
that  intention  according  to  the  dictates  of  the  will,  as  far 
as  they  can.  On  the  other  hand,  no  testator  can  in  any 
way  exempt  any  part  of  the  personal  estate  from  appli- 
cability to  the  payment  of  his  debts,  nor  can  he  put  into 
the  hands  of  his  executors  the  means  of  defending  them- 
selves at  law ;  and,  therefore,  those  who  insist  on  the  pro- 
perty being  withheld  from  sale  according  Jo  the  will,  are 
bound,  as  far  as  they  are  able,  to  put  the  executors  into 
possession  of  the  means  of  defending  it ;  they  ought  not  to 
be  contending  about  which  shall  put  in  their  answers  first ; 
they  should  give  to  any  one  who  may  file  a  bill  the  power 
of  having  the  protection  of  the  Court.  But  if  they  have 
commenced  this  suit,  they  have  tendered  to  the  executors 
all  the  indemnity  that  they  can  want,  by  giving  them  an 
opportunity  of  answering,  and  of  having  a  decree  made. 
I  will  not  condescend  to  enter  into  the  question,  which 
bill  is  best  framed  for  the  execution  of  the  trusts  of  the 
will ;  it  will  be  time  enough  to  do  that  when  I  see  what 
the  record  is  in  both.  The  Court  will  then  take  care 
either  by  conjoining  the  two  suits,  or  by  restraining  the 

one 
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one  and  making  a  decree  in  the  other,  to  provide  for         1821. 

the  execution  of  the  trusts ;  when  it  comes  on  there  will         ~  t   - ' 

Clarke 

be  no  difficulty  in  knowing  what  to  do.  ». 

The  Earl  of 

Ormonde. 

How  far  these  articles  may  be  protected  against  an 

immediate  or  final  application  to  the  debts,  I  cannot  yet 
know,  but  I  may  venture  to  say,  that  heir-looms  are  a 
kind  of  property  that  are  rather  favourites  of  the  Court ; 
and  we  may  observe,  that  the  Court  in  its  ordinary  de- 
crees directs  at  first  only  an  account  of  the  testator's  per- 
sonal estate  not  specifically  bequeathed.  And  if  the  cre- 
ditors of  this  family,  claiming  satisfaction  of  their  debts 
out  of  the  real  estates  under  the  provisions  of  the  will, 
are  disappointing  the  will  by  proceeding  against  pro- 
perty that  was  intended  to  be  exempted,  I  will  not  go 
the  length  of  saying  that  they  can  claim  the  benefit  of 
the  devise  for  their  payment,  if  they  are  not  satisfied 
with  that  which  the  testator  has  given  to  them,  and 
which  the  law  has  not  given  to  them ;  nor  will  I  say 
that  if  they  will  not  take  the  provision  made  for  them  by 
the  will,  that  they  will  not  be  obliged  to  take  that  pro- 
vision only,  which  they  are  entitled  to  by  law.  (a) 

The  best  way  will  be  to  get  both  the  causes  to  a 
hearing;  therefore  let  "this  matter  stand  over  for  a 
week,  and  then  inform  me  what  state  they  are  likely  to 
be  in. 


The  executors  have  a  right  to  say,  that  if  they  do  When  real  es- 
not  sell,  and  if  the  property  should  be  deteriorated  in  *?te  "  devised 
value,  in  consequence  of  their  not  selling,  it  may  be  con-  0f  debts,  and 

tended  that  they  should  be  chargeable  with  the   de-  articles  of 

J  e  personalty  ex- 

ficiency ;  but  I  should  be  disposed  to   say  that   they  empted,  if  the 

executors,  to 

{reserve  the 
x_, j ,  ._ atter  from  the 

T   ~  .   creditors,  de- 

I  2  'c™n°t  lay  selling 


/ 
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1821.  cannot  be  answerable,  that  is,  not  finally,  for  the  testator 

Clabici  having  directed  the  preservation  of  the  articles,  I  should 

».  think  that  the  Court  would  be  authorized  to  throw  the 

Oemondk.  'oss  uPon  the  real  estates  charged  by  the  testator  with 

them  and  in      the  payment  of  his  debts, 
consequence  a 

it  may  be  As  to  the  other  part  of  the  motion,  there  does  not 

thrown  on  the  seem  to  i^  ^y  reason  wny  xhe  plaintiff  should  not  be 

real  estate.  .  J  . 

Semble.  let  into  possession,  giving  security  for  the  rents  and  pro- 

fits; the  security  to  be  approved  by  the  master,  not 
upon  his  own  recognizance.  The  Court  will  lend  a 
favourable  ear  to  applications  of  that  kind  by  a  tenant 
for  life,  whose  interest  is  wearing  out,  if  it  can  be  done 
consistently  with  the  other  objects  that  it  has  to  attend 
to.  The  plaintiff,  must  give  security  for  die  furniture 
also.  I  shall  take  care  that  the  priority  or  posteriority  of 
putting  in  the  answers  shall  not  effect  any  object  for 
either  party. 


The  order  directed  that  the  plaintiff,  upon  giving 
such  security  as  the  master  should  think  fit,  should  be 
let  into  possession  of  the  estates  devised  in  trust  for  him, 
and  that  the  furniture,  books,  pictures,  plate,  &c  should 
be  delivered  to  him. 

Reg.  Lib.  A.  1820.fo.  1297. 


JprU  so.  The  bill  seeking  accounts  relating  to  the  estates  vested 

w  ,  iL_  in  trustees  for  sale,  in  the  lifetime  of  the  Marquis  of 
Pleabyatros-  * 

tee  of  a  settled  Ormonde;   the  defendant  Butler  put   in   a  plea  as  to 

iSe^to  en-  ***>  and  answfered  as  to  the  rest  To  so  much  of  the 
mnries  as  to  bill  as  sought  a  discovery  of  the  value  in  the  whole, 
of  a  trust,  held  without  the  particulars,  of  the  estates,  other  than  of  such 
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as  remained  unsold  at  the  time  of  stating  and  settling        1821. 

the  account  after-mentioned ;  and  of  the  amount  in  the       Clakke 

whole,  without  the  particulars,  of  the  debts,  charges,  and  v. 

incumbrances,  the  payment  of  which  was  provided  for     Oemonm. 

by  die  acts  of  parliament  and  indentures  in  the  bill  men-  ba(j  for  waDt 

tkned,  other  than  of  such  as  remained  unpaid  at  the  °/  averments 
.  .  _       that  the  mat- 

time  before  mentioned;  and  of  the  amount  in  the  whole,  ten  enquired 

without  the  particulars,  of  all  sums  of  money  received  by  JJ?"^  fijJJ, 

the  trustees,  for  and  on  account  of  the  sales,  and  of  the  the  account, 

rents  and  profits  of  the  estates  and  hereditaments,  in  ti^^co«nat" 

the  interval,  from  the  time  of  their  being  appointed  and  release  to 

a  bill  bv  ces* 
trustees  in  the  year  1808,  up  to  and  including  the  27th  tuiqUe  trust 

of  March  1817,  in  Ireland,  and  up  to  and  including  the  against  trustee, 
Slat  of  December  1817,  in  England;  and  of  the  amount  tend  to  the 

in  the  whole,  without  the  particulars,  of  the  sums  so  re-  diicovery  of 

r  vouchers* 

ceived,  which  were,  during  the  periods  aforesaid,  applied 
m  payment  of  die  debts,  charges,  and  incumbrances, 
and  interest  thereon;  and  whether  the  defendant  had, 
or  when  last  had  in  his  possession  or  power,  divers,  or 
any,  and  what  accounts  and  vouchers,  or  an  account  and 
Toucher,  relating  to  the  receipts  and  payments  of  the 
trustees,  from  the  time  of  their  being  appointed  trustees  as 
aforesaid  in  the  year  1808,  up  to  and  including  the  said 
27th  of  March  1817,  as  to  Ireland,  and  up  to  and  in- 
cluding the  said  3 1st  of  December,  in  England;  and 
to  so  much  as  prayed  that  the  defendant  might  set  forth 
a  list  or  schedule  of  them,  and  produce  and  leave  them 
in  the  hands  of  his  clerk  in  court;  and,  as  prayed,  ac- 
counts of  the  sums  of  money  received  by  the  trustees 
during  the  6ame  period,  and  of  their  application*:  the 
defendant  pleaded,  that  he  and  J.  Hosier  (one  of  the 
trustees),  who  had  survived  W.  Morland  and  J.  H.  P. 
Clarke  (the  two  other  trustees),  who  were  both  then 
dead,  previously  to  the  24th  of  July  1819,  rendered  an 
account  to  the  Marquis  of  Ormonde,  of  all  their  receipts 

I  3  and 


s 
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1821.        and  payments  concerning  the  trust  premises,  vested  in 
Clarke       ^iem  by  the  acts  of  parliament  and  indentures  (that  is  to 

v.  say),  of  and  concerning  all  the  receipts  and  payments,  in 

The  Earl  of  .     n  r  •     j 

Ormonde.     resp^t  ot  every  or  any  sum  or  sums  of  money  received 

and  paid  by  any  person  or  persons  resident  in  Ireland, 
either  as  principals  or  agents  up  and  home  to  and  in- 
cluding the  27th  of  March  1817;  and  of  and  concerning 
all  receipts  and  payments,  in  respect  of  any  and  every 
sum  received  and  paid  to  any  person  or  persons  resident 
in  England,  up  and  home  to  and  including  the  81st 
of  December  1817;  and  that  the  Marquis  examined, 
inspected,  and  considered  the  said  accounts  and 
vouchers  of  the  sajd  J.  Hosier  and  the  defendant,  and 
that  he  was  satisfied  with  the  same,  and  settled  and 
signed  the  same  in  approbation  thereof;  and  that  by  a 
deed  poll,  bearing  date  on  or  about  the  24th  of  July 
1819,  under  his  hand  and  seaf,  he  did  testify  and  de- 
clare that  he  had  examined,  inspected,  and  considered 
the  said  trust  accounts,  and  that  he  was  satisfied  with 
the  same;  and  that  he  for  himself,  his  heirs,  &c,  did, 
from  the  said  trust  accounts,  and  from  all  sums  of 
money  received  by  the  said  J.  Hosier  and  the  defendant, 
before  and  up  to  and  including  the  27th  of  March  1817, 
in  Ireland^  and  before,  and  up  to,  and  including  the  31st 
of  December  1817,  in  England;  and  from  all  actions, 
suits,  claims,  and  demands,  on. account  or  in  respect 
thereof;  and  on  account  or  in  respect  of  any  and  every 
act,  deed,  matter,  or  thing,  before,  up  to,  and  including 
the  said  27th  of  March  1817,  as  to  Ireland,  and  the  31st 
of  December  1817,  as  to  England,  done  or  executed  by 
reason  or  on  account  of  the  said  trust  premises,  abso- 
lutely acquit,  release,  and  for  ever  discharge  the  said 
J.  Hosier,  and  the  defendant,  their  heirs,  &c,  and  the 
heirs,  &c,  of  the  said  W.  Morland  and  J.  H.  P.  Clarke. 
(then  deceased),  and  their  and  each  of  their  estates  and 

effects 
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effects  whatsoever  and  wheresoever,  as  by  the  said  deed        1821. 

poll  in  the  defendant's  possession  and  ready  to  be  pro-      VLA' KE 

duced,  would  appear.  t>. 

The  Earl  of 


The  plea  was  set  down  before  the  Lord  Chancellor, 
and  tli is  day  came  on  to  be  argued. 

Mr.  Heald  and  Mr.  Koe9  for  the  plaintiffs. 

The  plea  covers  too  much,  as  there  is  no  reason, 
though  the  trustees  have  accounted,  why  they  should 
not  set  forth  what  estates  were  conveyed  to  them ;  the 
vouchers  also  ought  to  be  discovered.  The  period  over 
which  the  protection  from  discovery  extends,  is  not  de- 
fined with  sufficient  precision,  it  not  being  mentioned  in 
what  part  of  the  year  1808  the  trustees  were  appointed, 
or  at  what  precise  time  the  account  was  stated  and  settled. 
If  it  is  to  be  considered  as  a  plea  of  a  stated  account, 
the  balance  should  be  set  forth ;  if  it  is  a  plea  of  a  re- 
lease, it  should  state  the  consideration. 

The  Lord  Chancellor^  after  reading  the  plea,  observed, 
that  it  stated  nothing  more  than  this,  that  an  account 
was  settled  up  to  such  a  time,  without  any  averment, 
that  from  that  account  it  would  appear  what  estates  were 
sold,  and  what  was  their  value.  So,  with  respect  to  the 
Vouchers,  it  is  a  plea  in  bar  against  producing  them; 
but  the  persons  entitled  to  the  estates  now  have  the 
same  right  to  them  that  the  late  Marquis  had,  for  they 
have  the  same  right  to  protect  the  estates  against  the 
payment  of  the  debts. 

If  you  could  make  it  good  by  stating  more  fully  the 
effect  of  the  deed,  or  by  averments,  I  should  be  sorry 
to  refuse  you  leave  to  amend.  But  take  the  case  as 
strongly  as  you  am.     Suppose  the  late  Marquis  was 

I  4-  seized 


Ormonde. 
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lt&l.        seized  in  fee  of  these  estates,  and  created  trusts  for  the 

CtAMM      payment  of  his  debts ;  being  tenant  in  fee-simple,  any 

c.  act  done  in  execution  of  those  trusts  is  binding  on  those 

ChkoKDx  w^°  come  am2r  mm-  But  he  w°uld  have  a  right  to  say 
to  the  trustees,  What  estates  have  you  sold  ?  What  debts 
have  you  paid  ?  And  those  who  claim  under  him  have  the 

'  same  right.     Having  a  right  to  all  that  information,  a 

plea  to  bar  him  of  it,  must  shew  either  that  he  has  had 
that  information  given  him,  or  that  he  has  waived  it; 
and  a  plea  not  shewing  that,  is  insufficient. 

Prima  facie,  the  Marquis  of  Ormonde,  and  all  claim* 
ing  under  him,  have  a  right  to  ask  what  was  the  value 
of  the  estates,  the  amount  of  the  monies  raised  by  sales 
and  from  the  rents,  and  of  the  debts  and  incumbrances 
paid,  and  of  those  remaining  unpaid.  If  the  fact  be, 
as  it  probably  was,  that  an  account  was  rendered,  satis- 
fying all  these  enquiries,  by  furnishing  the  particulars* 
forming  each  of  the  totals  which  are  the  subjects  of  en- 
quiry, and  that  the  deed  referred  to  those  accounts, 
then  the  plea  should  have  been,  that  such  accounts  were 
rendered,  by  which  these  things  appeared,  and  that  by 
the  deed  the  Marquis  signified  that  he  approved  that 
account,  thus  manifesting  all  these  particulars ;  but  this 
plea  does  not  aver  any  thing  of  that  kind. 

But  if  that  were  so,  still  I  think  he  would  be  entided 
to  the  inspection  of  the  vouchers.  I  state  that  without 
prejudice  to  what  may  be  said  upon  it  If  there  was  a 
settlement  of  all  the  matters  relating  to  this  trust,  die 
trustees  would  be  entitled  to  the  possession  of  the 
vouchers,  as  their  discharge  to  the  Marquis;  but  he 
would  have  a  right  to  the  inspection  of  them  as  his 
documents,  to  be  used  by  him  against  all  who  might 
be  making  demands  upon  him,  in  relation  to  these 
debts. 

The 
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The  difficulty  I  have  is,  that  the  matter  of  the  plea        1821* 

does  not  go  to  the  matter  enquired  after.     It  may,  per-*     *"■*  *  ■""* 

haps,  be  made  good  by  averment.  v. 

The  Earl  of 

0&H0HDS4 

His  Lordship  then  desired  the  plea  to  stand  over,  for 
thfc  defendant's  counsel  to  consider  the  objections  to  it, 
and  to  be  heard  in  support  of  it,  if  they  thought  fit ; 
which  they  afterwards  declined. 


This  cause,  and  the  cause  o£  Beauchamp  v.  The  Mar*  **ay  17. 
quis  of  Huntley,  were  set  down  to  be  heard  this  day, 
and  a  decree  made  according  to  minutes  agreed  upon 
by  the  parties,  establishing  the  wills,  and  directing  a 
general  account  of  the  testator's  property  and  debts. 
The  plea  was  ordered  to  stand  for  an  answer;  and  if 
the  master  should  find  any  settled  account  or  release, 
respecting  the  rents  of  the  estates  and  the  monies  arising 
from  the  sales,  it  was  not  to  be  disturbed,  and  the  ac* 
(counts  were  to  be  taken  only  from  the  close  of  such 
settled  account  and  release,  and  from  the  foot  of  the 
same,  without  prejudice  to  any  suit  any  of  the  parties 
interested  might  be  advised  to  institute  respecting  the 
same.  It  directed  the  appointment  of  receivers  of  the 
estates,  and  that  the  defendant,  the  Earl  of  Ormonde^ 
should  be  let  into  possession  of  Kilkenny  Castle  and  the 
demesnes,  but  without  prejudice  to  what  the  Court  might 
think  fit  to  do,  in  case  any  application  should  be  made 
to  rent  the  said  castle  and  demesnes ;  and  the  trustees 
and  their  agents  were  to  have  access  to  the  muniment 
Room  in  the  castle,  and  to  the  muniments  therein,  and 
also  to  the  rent-office  at  seasonable  times.  The  costs  of 
the  suit  of  Beauchamp  v.  The  Marquis  of  Huntley  were 
to  be  taxed  and  paid  out  of  the  testator's  estate,  and 
thereupon  the  bill  to  stand  dismissed. 


Two 


122  CASES  IN  CHANCERY. 

Two  of  the  creditors  had  brought  actions  against  the 

executors,  which  stood  for  trial  at  the  time  when  the 

i7*  decree  was  pronounced.     The  plaintiffs  gave  them  im- 

Ormonde°     mediate  notice  of  the  decree;  they,  however,  proceeded, 

May  23.       and  a  day  or  two  after,  the  actions  were  tried,  and  they 

After  a  decree  obtained  verdicts.    A  motion  was  now  made  on  the  part 

nistration  of     OI*  tne  plaintiffs,  that  these  creditors  might  be  restrained 

a  testator's        from  further  proceedings,  that  the  executors  might  pay 

estate,  ere™ 

ditors  suing  at   them  their  costs  in  the  actions,  and  might  also  pay  into 

ont^aD^U     court>  uPon  oatn,  the  balance  of  the  testator's  estate  in 

cation  of  a        their  hands, 
legatee. 

When  ere-  The  Lord  Chancellor^  on  the  opening  of  the  motion, 

ditors  are  pro*  expresse(j  some  surprise  that  it  was  not  made  on  the 

ceeding  at  law  . 

after  a  decree,  part  of  the  executors ;  for  he  took  it  to  be  clear,  that  if 

shou^move  a^ter  a  decree  to  account,  the  executors  let  judgment  go 
to  restrain  by  default,  or  permitted  the  creditors  to  proceed  at  law, 
may  be  re-  tnev  would  be  responsible ;  if  the  creditors  took  pro- 
sponsible.         perty  of  the  testators  in  execution,  the  executors  would 

not  be  able  to  charge  it  to  the  estate;  they  might  be 

allowed  to  stand  in  the  place  of  those  creditors  against 

Creditors  ob-    the  estate,  but  they  could  not  do  more.     In  this  case, 

n^nTaiainst     ^s  ^°rdship  thought,  that  if  the  creditors  levied  on  the 

the  executor     property,  the  Court  would  compel  them  to  bring  it  back, 

a  decree  and     bnt  tne  executors  might  stand   in    an    awkward  situ- 
levying  on  the  ation. 
testator's  pro- 
perty, would  ___ mmmt^mmmmiimKm 
be  obliged  to 
restore  it. 
Scmble.                 Mr.  Hcald  and  Mr.  Koe,  for  the  plaintiffs ;  and  Mr. 

Ronpell  for  Lord  Ormonde,  in  support  of  the  motion. 

The  executors  not  having  applied  for  this  injunction, 
there  is  no  reason  why  it  should  not  be  done  by  other 
parties  interested.     In  their  answers  they  have  not  set 
forth  the  balance  in  their  hands :  and,  therefore,  accord- 
ing 
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tog  to  Paxton  v.  Douglas  (a),  and  Gilpin  v.  Lady  South-        1821. 

ampton  (ft),   they  must,  if  they  had  made  this  motion,  Clarkb 
have  made  an  affidavit  as  to  the  state  of  the  funds ;  that  v. 

is  the  ground  for  the  latter  part  of  the  motion.  Obiiond*. 

Mr.  Home,  for  the  executors,  contended,  that  the 
motion  as  to  their  paying  in  the  balance  was  unprece- 
dented ;  the  plaintiffs,  if  they  required  the  information, 
should  have  excepted  to  the  answers ;  the  executors  had, 
in  fact,  no  funds  in  hand. 

Mr.  Agar,  for  the  creditors. 

There  has,  hitherto,  been  no  instance  of  restraining 
a  creditor,  upon  the  application  of  a  legatee;  it  has 
never  been  done  except  on  the  motion  of  the  executors* 
If  the  order  be  made,  the  creditors,  who  otherwise  might 
pay  themselves,  must  wait  till  all  the  accounts  are  com- 
pleted, for  a  period,  perhaps,  of  many  years ;  and  the 
interest  upon  their  debts,  of  which  they  are  thus  de- 
prived, accumulates  for  the  benefit  of  the  legatees.  Will 
the  Court  extend  this  practice  to  a  new  case,  where  an 
attempt  is  made  by  legatees  to  derive  advantage  to  them* 
selves,  at  the  expence  of  the  just  rights  of  creditors  ? 

The  Lord  Chancellor. 

The  first  question  is,  what  would  be  done  if  this  ap- 
plication had  been  made  by  the  executors?  and  I  do 
not  mean  any  reflection  on  them  when  I  say,  that  I 
think  they  ought  to  have  made  it.  Ever  since  the  case 
of  Morris  v.  Bank  of  England  (c),  it  has  been  the  settled 
doctrine  of  the  Court,  that  where  a  decree  has  been 
obtained  for  payment  of  creditors,  it  is  in  the  nature  of 

(a)  8  Vet.  520.  (/;)  18  Vex.  469. 

(c)  Cos.  Temp.  Talb.  L>17.  4  Bro.  P.  C.  287. 

a  judgment 


1«4  CASES  IN  CHANCERY. 

1821.       a  judgment  for  all;  and  the  Court,  therefore,  will  not 
C    ki«       Permit  any  particular  creditor,  by  proceeding  at  law,  to 
t>.  disturb  that  administration  of  the  assets,  which  this 

(fcifaNDE  Court  in  the  execution  of  that  judgment  for  all  the  cre- 
ditors will  decree ;  and  the  Court  not  being  in  the  habit 
of  taking  the  word  of  any  one  as  to  the  amount  of  the 
assets  or  of  the  debts,  till  it  has  a  report  finding  what 
they  are,  and  considering  that  equal  justice  must  be 
done  to  all,  will  not  in  the  mean  time  allow  any  to  touch 
the  assets.  Even  if  the  creditor  has  got  a  judgment 
before  the  decree,  though  he  may  come  in  and  prove  as 
such,  he  must  not  take  out  execution. 

There  are,  I  understand,  two  creditors  here ;  one  for" 
goods  sold  and  delivered,  and  another  for  funeral  ex-* 
pences ;  if  they  have  obtained  judgments  by  which  the 
executors  are  personally  liable,  de  bonis  propriis,  I  have 
nothing  to  do  with  it ;  but  if  they  are  judgments  de 
bonis  testatorisj  it  certainly  would  be  a  case  for  an  in- 
junction. In  proceeding  they  have  gone  upon  a  mis- 
take, for  it  is  well  settled,  that  they  are  entitled  to  their 
costs  only  up  to  the  time  of  their  having  notice  of  the 
decree. 

It  is  said,  that  this  practice  is  attended  with  great  in- 
convenience to  creditors ;  and  so  it  is :  but  as  long  as 
the/law  allows  this  Court  to  administer  the  estates  of 
deceased  persons,  it  is  inevitable.  If  first  one  and  then 
another  were  to  be  suing  at  law,  it  would  be  impossible 
to  go  on.  It  was  in  Lord  Rosslyn's  time  that  it  was 
first  settled,  that  the  injunction  might  be  granted  with- 
out a  bill ;  Lord  Thurlcnx)  always  held,  that  there  ought 
to  be  a  bill ;  it  being  his  opinion,  that  no  person  could 
be  brought  into  this  court,  except  by  subpoena. 

It 
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It  afterwards  appeared  to  me,  that  many  unrighteous         1821. 
proceedings  were  introduced  by  these  suits ;  and  I  there-         "*"  t  "■- ' 
fore  laid  down  the  rule,  that  when  the  executor  applied  v, 

for  such  an  injunction,  he  should  enable  the  Court,  if  in  ^le  Ea*l  °^ 
its  discretion  it  should  think  fit,  to  .order  him  to  pay  in 
the  balance  in  his  hands.  It  was  then  asked,  why  did 
not  the  creditors  make  the  executor  set  forth  the  balance 
in  his  answer,  so  as  to  enable  a  motion  for  payment  of 
jt  to  be  made  ?  But  the  answer  to  that  was,  that  the 
creditor  was  generally  friendly  to  him,  and  that  it  was 
probably  the  common  purpose  of  both  that  the  money 
thould  remain  in  his  pocket  The  Court,  therefore, 
called  upon  Jaim  to  set  forth  the  amount 

In  this  case,  therefore,  considering  that  the  Court 
would  carefully  preserve  the  heir-looms,  and  that  the 
executors  cannot  know,  with  sufficient  certainty,  what 
the  aiOount  of  the  debts  is;  it  seems  to  me,  that  the 
motion  would  be  quite  of  course,  upon  the  executors 
making  a  short  affidavit,  as  to  the  state  of  the  fund.  If 
this  wofcld  be  so  upon  the  application  of  the  executors, 
I  think  the  Court  must  have  jurisdiction  to  do  it  at  the 
instance  of  legatees.  Hie  executors  should  make  an 
affidavit  as  to  the  assets  in  hand.  If  they  have  assets, 
.they  must  pay  the  creditors  their  costs;  if  not,  the 
fjlaintiffe  must  pay  them. 


The 
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1820. 

March  90.  91. 
39. 

1821.       The  EARL  of  WESTMEATH  v.  The  COUNTESS 
Mt9**-*9-  of  WESTMEATH. 

Injunction  to    T*Y   indenture   dated  the   17th   of  December    1817, 

restrain  pro-      Jj 

ceedings  at  between  the  plaintiff  of  the  first  part,  the  defendant 

^lI^L ""        the  Countess  of  Westmeath  of  the  second  part,  and  W. 
covering  an  * 

annuity  se-       Sheldon,  a  trustee,  of  the  third  part ;  reciting  a  deed  exe* 
wife  by  a  deed  cute^  in  May  1812,  upon  the  marriage  of  the  plaintiff 

of  separation,    and  defendant,  by  which  he  had  covenanted  to  secure 
not  containing  ,  n  <•    i_  • 

any  covenant    to   "er    a  jointure   of  3000/.   per   annum   out   of   his 

*£  "h*6 hT^     ^^^  m  ^relandj  but  that  no  provision  had  been  made 
from  her  debts,  for  the  issue  of  the  marriage ;  and  reciting  that  disputes 
use<^  and  differences  had  for  some  time  past  existed  between 

the  plaintiff  and  defendant,  and  had  arisen  to  such  a 
height  that  they  were  on  the  point  of  separating,  but  by 
the  intervention  of  mutual  friends,  the  defendant  had 
consented  to  live  and  cohabit  with  the  plaintiff,  after  he 
should  have  executed  this  deed ;  and  reciting,  that  there 
was  then  issue  between  them  one  daughter  only,  the 
plaintiff  covenanted  to  convey  certain  estates  to  the  use 
of  Sheldon,  his  executors,  &c,  for  ninety-nine  years,  with 
remainder  to  the  use  of  trustees  for  two  hundred  years, 
with  remainder  to  the  use  of  the  plaintiff  for  life,  with 
remainder  to  the  use  and  intent  that  the  defendant  might 
in  case  of  surviving  the  plaintiff  receive  a  jointure  of 
3000/.  per  annum,  with  remainder  to  trustees  for  one 
thousand  years,  with  other  remainders  for  the  benefit  of 
the  issue  of  the  marriage,  with  the  ultimate  remainder  to 
the  plaintiff  in  fee.  The  trusts  of  the  term  of  ninety* 
nine  years  were,  and  it  was  declared  that  the  defendant 
had  agreed  to  live  with  the  plaintiff,  upon  the  express 
condition,  that  in  case  it  should  unfortunately  happen, 
that  by  a  renewal  of  such  disputes  and  differences  as  had 

nearly 
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nearly  caused  such  separation  as  aforesaid,  the  defendant        1821. 

should  find  herself  compelled  to  cease  to  cohabit  with  the     *  "^,T~     > 

r  The  Earl  of 

plaintiff,  or  live  apart  from  him,  Sheldon  should,  out  of  Westmbath 
the  rents  and  profits,  or  by    sale  or  mortgage,   raise  •rheCo*     ksb 
such  annual  sum  as  should  then  by  the  advice  of  their  of 

mutual  friends  be  agreed  upon,  as  a  proper  and  sufficient       *stmeath. 
sum  for   the   separate  maintenance   of  the   defendant, 
which  was  to  be  paid  as  she  should  appoint,  and  in 
default  of  appointment,  into  her  own  hands  for  her  sepa- 
rate :  use.     The  plaintiff  agreed  in  that  event  to  execute 
such  articles  of  separation  as  were  usual  in  such  cases, 
and  necessary  for  the  security  and  comfort  of  the  de- 
fendant, and  he  covenanted  to  permit  their  daughter  and 
such  other  child  or  children  as  they  might  have  between 
them,  to  be  and  reside  with  their  mother  the  defendant, 
and  to  be  educated  under  her  care  and  superin tendance; 
the  trustee  was  empowered  to  raise  money  for  their 
maintenance  and  education,  by  means  of  the  ninety-nine 
years'  term.    It  was  declared  that  the  term  and  the  pro- 
vision thereby  agreed  to  be  made  were  not  to  become 
void  by  reason  of  any  subsequent  reconciliation,  but  the 
payment  only  was  to  be  suspended,  and  to  be  revived  if 
at  any  future  time  any  other  separation  should  unfortu- 
nately take  place ;  but  such  separation  only  to  take  place 
in  case  of  ill  usage  or  gross  abuse  from  the  plaintiff  to 
the  defendant.     The  trusts  of  the  term  of  one  thou- 
sand years  were  to  raise   portions    for  younger   chil- 
dren. 

* 

By  another  indenture  dated  the  30th  of  May  1818,. 
and  executed  in  August  in  that  year,  between  the  plain- 
tiff and  defendant  of  the  one  part,  and  trustees  of  the 
other  part ;  after  reciting  that  the  plaintiff  had,  at  the 
particular  instance  and  at  the  sole  desire  of  the  defend- 
ant, agreed  to  live  separate  and  apart  from  her,  and  to 
allow  to  her  during  their  joint  lives,  a  separate  maiiften* 

ance 
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182i.       ance  for  her  and  her  child  or  children,  the  plaintiff 

Jl^r       *  demised  several  estates  in  Ireland  to  the  trustees,  their 
ine  iitAAir  Of 

Wbstmeaw    executors,  &c.  for  ninety-nine  years,  if  the  plaintiff  and 

The  Couimaa  defendant  should  so  long  live,  upon  trust  out  of  the  reals 

of  and  profits,  or  by  sale  or  mortgage,  to  raise  1300/.  per 

WJswxArft.  annum .  aud  ^ftgp  sjx  years  an  additional  sum  of  300/. 

per  annum,  to  be  paid  as  the  defendant  should  appoint, 
and  in  default  of  appointment  into  her  own  hands  for 
her  separate  use;  and  subject  thereto,  in  trust  for  the 
plaintiff.  Hie  300/.  per  annum  was  to  be  raised  for  the 
maintenance  of  t&eir  daughter,  and  of  the  child  of  which 
the  defendant  was  then  encient;  if  one  of  the  children  died^ 
250/.  oitly  was  to  be  raised,  which  was  to  cease  in  case 
of  the  death  of  both.  The  deed  contained  covenant*  on 
the  part  of  the  plaintiff  for  payment  of  the  16002.  and 
300/.  per  annum  to  the  trustees,  that  he  would  not  ia- 
teribeddJe  with  the  monies  to  come  to  the  hands  of  the 
defendant  by  virtue  thereof;  and  that  she  should  hay© 
power  by  deed  or  will  to  dispose  of  the  arrears  and 
savings  of  the  annual  payments*,  as  well  <as  of  her  jewefc, 
and  whatever  other  personal  property  she  might  acquire^ 
or  which  might  devolve  upon  her.  He  also  covenanted 
that  the  defendant  might,  notwithstanding  her  coverture^ 
live  separateand  apart  from  the  plaintiff,  as  if  she  were  sola 
and  unmarried,  and  that  she  should  from  thenceforth  ^t 
freed  and  discharged  from  the  power,  command,  restrain^ 
control*],  authority,  and  government  of  the  plaintiff  and 
might  live  and  reside  in  such  place  and  places,  and  in 
such  manner  as  to  her  should  from  time  to  time  seem 
meet;  and  that  he  would  not  molest  or  disturb  her  in 
her  manner  of  living,  or  require  or*by  any  manner  or 
means  whatever,  either  by  ecclesiatical  censures,  or  by 
taking  out  any  process,  or  by  commencing  or  instituting 
any  suit  whatever,  compel  the  defendant  to  cohabit  or 
live  with  him ;  and  that  he  would  not  for  that  purpose 
or  otherwise  use  any  force,  violence,  or  restraint  to  her 

person, 
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person,  or  s*e  or  molest,  or  cause  to  be  sued  or  molested,  102  J» 

any  person  or  persons  for  receiving,  harbouring,  lodging,  »l-wT    - 

protecting,  or  entertaining  her,  but  that  she  plight  in  ell  yfmvxnty 

things  live  as  if  she  were  sole  and  unmarried,  without  ThfC-ftm -^ 

his  restraint  or  coercion,  or  that  of  any  other  person  or  o? 

persons  by  JUs  means,  privily,  or  procurement.     There  yfWMvk 
was  no  clause  for  indemnifying  the  plaintiff  from  the 
defendant's  debts.                                              « 

Subsequently,  to  this  deed,  in  November  1818,,  JLady 
ffcstowUh  was  delivered  of  a  son, 

Xbe  bill  filed  inJu&e  1319  against  Lady  Westmeath> 

her  children,  and  the  trustees,  prayed  that  these  deeds 

ftigfet  be  .delivered  up  to  be  cancelled,  or  that  so  much 

of  them  as  provided  a  separate  maintenance  for  the  de- 

&Rd?pt,.a94  Sat  the  children,  might  be  declared  void,  and 

fp4qp<>ctio#-in  the  mean  time,  the  plaintiff  being  willing 

ttjrct  with  apd  support  hip  wife  and  children  according 

to  hi?  mews  and  station  in  life.    It  contained  various 

Allegations*  tending  to  shew  that  the  execution  of  these 

tastiruflterts  Jbad  been  obtained  from  the  plaintiff  by  false 

EepregegtatftOBs,  and  by  undue  advantage  taken  of  his 

feetiggs.    The$e  allegations  were  denied  by  the  answers, 

fqfeicfb  :ftlso  entered  into  several  circumstances  of  conduct 

m  the  part  of  the  plaintiff;  they  also  stated  that  it  had 

Am*  proposed  to  insert  in  the  deed  of  May  1818  a 

fdmise  to  indemnify  the  plaintiff  from  his  wife's  debts,  but 

fthat  it  was  omitted,  ki  consequence  of  his  objecting 

juni  «9g>ressiqg  his  opinion  that  her  prudence  would 

render  it  unnecessary.     It  was  alleged  at  the  bar  that 

£jtje  cohabitation  had  continued  for  some  time  subsequent 

£p  the  execution  of  the  cjeed  of  May  1818,  but  this  did 

not  appear  upon  the  pleadings,  and  was  not  admitted. 

Vol.  HI.  K  The 
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1821.  The  common  injunction  having  issued,  the  order  nisi 

The  Ea*l  of  ^^  Stained  upon  the  answers  being  filed,  and  no  cause 
Westmkath    being  shewn,  the  injunction  was  dissolved.     The  plaintiff 

HieCouHTzss  now  ^aove^  *°  revive  it. 
of 

The  Attorney-General,  Mr.  Home,  and  %  6.  Htnmp* 
son,  in  support  of  the  motion. 

The  answer  having  denied  the  circumstances  stated  in 
the  bill,  we  must  for  the  present  rely  on  the  nature  of 
the  deeds  alone,  as  furnishing  grounds  to  induce  the 
Court  to  prevent  them  from  being  made  use  of.  The 
first  deed  being  prepared  in  contemplation  of  a  future 
separation  is  one  which  the  policy  of  the  law  will  not 
permit  to  stand.  Lord  St.  John  v.  Lady  St.  John,  (a) 
The  second  is  consequential  upon  it,  and  so  connected 
that  they  must  be  looked  on  as  one  transaction ;  the 
second  is  vitiated  by  the  first  It  is  besides  distinguished 
from  most  deeds  of  this  description  by  the  want  of  any 
covenant  to  indemnify  the  husband  from  his  wife's  debts ; 
it  rests  therefore  upon  no  consideration,  except  that  of  aa 
agreement  for  a  separation,  an  agreement  acknowledged 
to  be  contrary  to  a  moral  duty.  It  is  strange,  as  remarked 
by  Sir  W.  Grant  in  WorraU  v.  Jacob  (b\  that  the  cove- 
nants between  the  husband  and  trustee,  being  auxiliary 
only  to  an  agreement  contrary  to  the  spirit  of  the  lawfc 
should  ever  have  been  sustained ;  and  it  'is  shewn  in 
Legard  v.  Johnson  {c\  and  in  St.  John  v.  St.  John,  that 
the  doctrine  cannot  be  referred  to  the  contract  between 
the  husband  and  the  wife ;  yet  here  there  is  nothing  else* 

Mr.  Hart  and  Mr.  Blake  for  hadyJVestmeath,  and  Mr. 
WethereU  and  Mr.  ShadxeU  for  the  trustees,  against  the 
motion. 

(a)  1 1  Vet.  526.  (A)  3  Mer.  268.  (c)  3  Vet.  3  Jk 

The 
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<    Hie  motion  is  now  made  upon  a  ground  different       .1821. 
from  that  relied  on  in  the  pleadings ;  the  bill  charging   _!  -    * 
the  deeds  to  have  been  fraudulently  obtained ;  it  is  now    Wkstmiath 
taken  up  with  a  view  to  public  policy.     We  may  safely  xheCouKTSM 
admit  that  this  reasoning  would  apply  to  the  deed  of  of 

1817,  without  affecting  that  of  1818,  which  is  quite  un- 
connected with  the  former  $  it  does  not  purport  to  be 
made  in  execution  of  it,  and  does  not  recite  or  refer  to 
it  The  latter  deed,  therefore,  stands  alone,  and  there  is 
no  authority  to  invalidate  deeds  providing  for  the  separ- 
ation of  husband  and  wife,  if  it  be  a  separation  actually 
existing.  St.  John  v.  St.  John  goes  no  further  than  to 
prevent  prospective  and  executory  contracts  made  during 
co-habitation  in  contemplation  of  future  disagreements ; 
we  may  also  concede  that  articles  for  a  separation  would 
not  now  be  specifically  performed ;  but  where  there  is  a 
present  separation,  and  the  deed  is  executed,  not  rest- 
ing in  contract  only,  repeated  decisions  have  settled  that 
it  will  stand.  The  Court  is  not  called  upon  for  the  ex- 
ecution of  articles;  but  the  question  is,  whether  it  will 
permit  the  deed  to  continue;  that  depends  upon  whether 
it  is  good  at  law,  and  upon  that  point  no  authority  can 
be  found  on  the  other  side. 

Doubts  have  been  thrown  out  as  to  the  principle  upon 
which  the  law  on  this  subject  proceeds.  A  state  of  se- 
paration may,  to  use  the  language  of  Sir  W.  Grant,  be 
"unauthorized ;"  but  it  is  not  illegal ;  the  law  does  not 
punish  or  forbid  it ;  on  the  contrary,  there  are  many 
instances  shewing  that  in  the  eye  of  the  law  it  is  not  in 
kself  immoral.  In  Todd  v.  Stokes  (a),  and  Peirce  v. 
Welden  (&),  it  was  laid  down  by  Lord  Holt,  that  the 
husband  was  not  chargeable  for  goods  furnished  to  his 
wife  while  living  apart;    and   the   same  was  held  in 

(a)  1  Salk.  116.,  1  Ld.Raym.  444.,  1  Mod.  124.,  1  Sid.  127. 

(b)  Skinner,  323. 

K  2  Manby 
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.1891.       Maviy  v.  .Scott  (c),  where  he  had  refused  to  receive  her, 

Uto  Ea     or  Bn(^  >*,e  was  w*t*K)ut  *  separate  maintenance.    Ulna  the 

Wesrvuktfi   law  recognizes  she  separation,  allowing  k  to  vary  -the 

to*Gma*9*iB  "ghte  ®f  *h*d  persons.     This  was  carried  farther  in  the 


«f  case  of  Aiag  v.  Mead  {d\  where  It  was  held  that 

******  husband  might,  by  agreement  for  vakuble  consideration, 
renounce  the  marital  right  to  compel  consortion.  So  m 
Lister's  -case  (?) :  and  again  in  the  admission  of  separate 
property,  the  entirety  of  the  marital  right  has  been  per- 
mitted to  be  broken  in  upon. 

Even  if  in  general*  separations  were  not  to  be  sup- 
ported, yet  when  there  has  been  on  either  side  such  coo* 
duct  as  would  hare  ensured  a  decree  for  a  divorce  in  the 
Ecclesiastial  Court,  why  may  not  the  parties  compro- 
mise their  remedies  by  private  adjustment,  leading  to 
the  fame  conclusion,  as  if  they  had  proceeded  to  litigate 
before  that  tribunal?  In  tins  case  we  contend,  that  upon 
the  conduct  of  the  plaintiff,  Lady  Westmeath  might  have 
obtained  a  divorce  and  alimony ;  this  deed  gives  her  oo 
more;  that  is,  no  more, than  what  she  is  entitled  to;  if 
they  have  agreed  to  do  that  which  the  law  deems  proper, 
why  should  the  matter  be  forced  into  public  discussion? 
It  can  be  of  no  advantage  to  the  public  morals,  or  to 
private  feelings,  that  all  instances  of  matrimonial  mis- 
conduct and  unhappiness  should  be  compulsorily  disclosed 
to  the  world.  Hie  plaintiff,  as  we  contend,  has  forfeited 
his  claim  to  the  rights  of  a  husband ;  the  deeds,  there- 
fore, do  not  lead  to  the  breach  of  any  duties. 

The  objection  that  there  is  no  indemnity  provided,  is 
one  that  the  plaintiff  ought  not  to  urge,  as  it  was  at  his 
instance  that  it  was  omitted ;  but  the  only  effect  of  it  is 
to  render  the  deed  voluntary  as  against  creditors.     It  is 

(a)  1  Leo.  4.,  1  Sid.  109,,  1  Roll.  Ab.  35l.pl.  5.     (b)  I  Burr.  543. 
(c)  8  Mod.  22.,  1  Stra.  477. 

obvious, 
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obvious,  that  objections  to  the  policy  of  the  deeds  apply        I881- 
equally,  whether  they  do  or  do  not  contain*  such  a  t^eSi!** 
clause.     In  Fitzer  v.  Fitzer  (a),  where  there  was  no  in*    vy^T***** 
demnity,  Lord  Hardwicke%  though  always  disposed  tp  jh^c^mni 
gwe  full  weight  to  reasons  of  public  policy,  established  tf 

the  covenant  for  a  separate  maintenance  against  the 
husband,  distinguishing  between  turn  and  the  creditors, 
em  whom  it  was  not  binding,  (b)  In  the  late  case  of 
Bateman  v.  Boss  (c),  it  does  not  appear  that  there  was 
any  clause  of  indemnity,  yet  the  House  of.  Lords  est** 
blkhed  an  award  providing  for  a  separation;  the  defence 
set  xxp  waa  a  subsequent  reconciliation,  and  it  was 
proved  that  the  husband  and  wife  bad  resided  in  the 
same  house;  this,  however,  was  not  (considered  suffi* 
cient  to  make  void  the  award. 

The  separate  maintenance  is  here  granted  for  life, 
and  not  during  the  separation  only.  That  was  the  case 
also  in  Fitzer  v.  Fitzer,  Fletcher  v.  Fletcher  (d),  and 
Stephen  v.  Olive  (e)  $  and  it  makes  no  difference  in  the 
operation  of  the  instrument,  as  in  either  mode  of  limit* 
ing  the  provision,  it  must  cease  upon  a  subsequent  recon- 
ciliation. Angier  v.  Angier.  (/)  St.  John  v.  St.  John. 
Fletcher  v.  Fletcher. 

The  Attorney-General^  in  reply,  referred  to  the  Lord 
Chancellor's  judgment  in  Beard  v.  Webb,  (g)  and  to  Mar^ 
shall  V.  Button,  (d)  He  observed,  with  respect  to  Todd 
v.  Stokes,  and  other  Cases  of  that  class,  that  the  husband 
is  only  liable  for  articles  furnished  to  his  wife,  from  its  ' 
being  implied  that  she  orders  them  by  his  authority ;  but 
if  the  person  who  supplies  them  has  notice  that  she  acts 
without  that  authority,  the  implication  does  not  arise  i 

(«)  9  At)c.  511.  (A)  See  also  Head  v.  Head,  3  Atk.  542. 

ic)\Dou>.P.C.235.  {d)2Cox.  99.  (t)  2 Bro. C. C. 90* 

(/)  Prec.  Ch.  496.         (g)  2  Bat .  +  Pull.  93.  (h)  8  T. R.  545. 

K  3  in 
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1821;       in  those  cases  the  separation  was  only  looked  at  as  prov* 

HeEAuof   ^8  ^e  P8^  to  ^ave  had  n°tice  that  the  wife  was  acting 
Westmeath    for  herself.     The  case  of  Rodney  v.  Chambers  (a),  where 
foe  Countess  &  prospective  deed  of  separation  was  supported,  has  been 
of  lately  overruled  in  the  Exchequer  Chamber,  (b)    This 

deed  does  not  recite  an  actual  separation,  but  that  a  se- 
paration had  been  agreed  on ;  it  seems,  therefore,  pro- 
spective in  its  nature.  The  argument  on  the  other  side* 
in  admitting  that  a  Court  of  Equity  would  not  decree  a  spe- 
cific performance  of  contracts  of  this  description,  admits 
that  they  are  contrary  to  public  policy ;  and,  if  so,  how 
can  they  be  permitted  ?  We  do  not  deny  that  suits  in 
the  Ecclesiastical  Court  may  be  compromised,  but  if  one 
of  the  terms  agreed  on  be  a  separation  contrary  to  the 
policy  of  the  law,  the  parties  cannot  in  that  respect  anti* 
cipate  the  judgment;  they  must  arrange  their  disputes 
ilpon  conditions  which  it  is  lawful  to  contract  for.  The 
Covenants  are  Couched  in  terms  which  would  extend  to 
authorize  the  Commission  of  adultery  (£),  and  to  prevent  the 
plaintiff  from  having  recourse  td  an  action  of  crim.  con. 

The  Lord  Chancellor. 

With  respect  to  the  merits  of  this  case,  I  shall  say 
very  little.     It  is  of  great  importance  that  this  question 

(a)  2  East,  283. 

(b)  Duraiti  v.  Tiitey,  7  Price,  577.  See  2  Barn.Sf  Cress.  551 .,  where 
Lord  Chief  Justice  Abbott  (one  of  the  Judges  who  decided  this  case) 
said  it  was  not  intended  to  shake  any  former  decision.  It  was  dif- 
ferent, he  said,  from  all  the  former  cases,  inasmuch  as  the  deed  pro- 
vided for  the  separation  of  an  husband  and  wife,  who  at  the  time  of 
making  the  deed  were  living  together.  It  appears,  that  in  Rodney  T. 
Chambers  the  deed  was  made  as  an  inducement  to  a  reconciliation, 
after  some  differences  had  arisen,  and  the  allowance  was  to  be  paid 
only  in  the  event  of  a  future  separation,  with  the  approbation  of  the 
trustees.  In  Durdnt  v.  Titiey  the  effect  of  the  deed  was  to  provide 
a  separate  maintenance  for  the  wife  in  the  event  of  a  future  separ- 
ation, leaving  her  at  liberty  to  separate  herself  from  her  husband  aft 
her  pleasure.    See  6  East,  252. 

<c)  Sed  vide  Sullivan  v.  Sullivan,  2  Addams,  299. 

fehoula 
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ihould  be  settled,  and  upon  principles  to  which  we  may        l82ly 
either  deny  any  application,  or  which  we  may  admit  to   ^-    gARL  ^ 
be  general.     If  the  question,  whether  the  Courts  would    Wjsstmeatk 
of  would  not  act  upon  articles  of  this  sort,  wfere  not  pre1-  j^0  Coram* 
judiced  by  any  decisions,  I  should  say,  that  I  think  no  °f 

Court,  ought  to  act  on  them ;  for  whether  the  contract  of 
marriage  be*  as  it  is  represented  by  some,  a  civil  contract 
only,  or  whether  it  be  both  civil  and  religious,  it  is 
one  of  a  very  peculiar  nature ;  it  is  one  which  the  parties 
cannot  dissolve :  one  by  which  they  impose  duties  on 
theipselves,  and  by  which  they  engage  to  perform  duties 
with  respect  to  their  offspring;  duties  which  are  im- 
posed as  much  for  the  sake  of  public  policy  as  of  private 
happiness.  The  circumstance  that  the  complaint  against 
an  instrument  on  grounds  of  public  policy,  is  made  by 
one  who  was  a  party  to  it,  is  of  no  consequence ;  for  the 
relief  is  given  to  the  public,  and  not  to  the  individual. 

In  St.  John  v.  St.  John,  I  ventured  to  hazard  an  opinion, 
that  as  the  contract  of  marriage  is  indissoluble  by  the 
parties,  and  as  the  law  has  not  contemplated  any  disso- 
lution of  it,  except  propter  adulterium^  or  propter  scevitiamy 
and  as  it  has  not  committed  to  the  courts  of  law  or 
equity  the  province  of  ascertaining  whether  there  has  been 
sufficient  of  adulterium  or  sosvitia  to  make  void  the  contract* 
although,  for  many  collateral  purposes,  they  may  enter 
into  that  enquiry),  it  was  quite  inexplicable  how  courts 
•f  equity  got  any  jurisdiction  with  respect  to  these 
articles.  In  that  case,  instead  of  leaving  it  to  the  laws 
of  the  country  to  decide  whether  they  should  live  to- 
gether or  hot,  Mr.  Whitbread  and  the  other  trustees  were 
to  say :  we  will  be  the  Ecclesiastical  Court ;  we  will  de- 
termine whether  the  husband  and  wife  shall  live  together* 
and  whether  the  father  shall  perform  the  sacred  duties 
which  he  bw£s  to  his  children. 


K  4 
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ibit.  It  is  admitted  here,  that  the  first  deed  cannot  stadtt 

faekritol         a  Woroent#     ^  *°  ^  reefed  ^  die  second  deed*  it 
WkstxxATti    may  be  understood  to  look  to  a  fature  separation,  and 

ttoCotfirtaii  **t  t*ie  ^T  €anse  °f  **  was  the  desire  of  Lady  West- 
ff  aftaz/A  te  live  apart;  bat  I  do  not  think  die  wor* 

*  agreed  to  live  separate"  necessarily  imply  a  fating 
separation ;  it  might  have  existed  before.  It  would  ©«*- 
tainly  be  difficult  to  say,  that  at  the  sole  dfesise  rf 
husband  or  wife*  die  court*  would  sopport  a  separation 
if  the  question  was  unprejudiced  by  deebkms.  The 
argument  of  Sir  S.  Bmilly  m  Sfc  John  v.  Sf.  John  was  imf 
stmng;  he  asked  tf  the  parties  could  say,  at  die  time  of 
the  marriage,  that  they  wookl  agree  to  five  separate* 
they  could  not,  and  yet  it  is  impossible  to  deny,  tfcal 
before  die  marriage  they  may  m  general  contract*  btN 
diat  they  cannot  afterwards,  and  then  will  a  contract  be 
supported  m  the  latter  case  which  would  not  be  sap- 
ported  in  the  former  ? 

The  jurisdiction  of  a  court  of  eqaity  mast  be  applied 
to,  either  to  cany  these  deeds  mto  execution*  or  te  pre- 
vent them  from  faking  efleet^  and  this  cannot  be  doM 
without  ordering  them  to  be  delivered  up  to  be  cancel* 
led,  and  ht  such  cases  there  must  be  an  intermedia** 
order  to  restrain  proceedings  upon  them.  It  is  tfcusthat 
it  now  comes  .before  the  Court* 

ITie  first  dang  to  be  considered  is  the  effect  of  the 
covenants;  and  without  entering  into  the  question 
whether  they  extend  so  fir  as  the  Attorney-General  sag* 
gested,  we  see  that  it  is  expressly  covenanted,  that  the 
husband  shall  not  apply  to  the  Ecclesiastical  Court  te 
the  enjoyment  of  the  comforts  belonging  to  the  wianiage 
state,  ox  to  be  permitted  to  perform  its  dudes.  Ooa 
question  is,  whether  such  a  covenant  will  bind;  and  if  i 
should  send  this  case  to  a  court  of  law,  that  will  be  one 

of 
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of  the  questions  i  none  of  the  cases,  I  think,  touch  that,        1821. 
either  in  decision  or  in  principle*     But  it  does  not  rest     * -"  ▼  ^"  ' 
there;  for  if  that  Covenant  be  a  part  of  the  deed,  and  if  Westmeats 
reasons  of  pabBe  policy  make  void  that  covenant,  and  if  ^^tub 
fte  whole  deed  is  for  the  same  purpose,  it  Will  be  dif-  of 

fieiflt  to  support  k.     If  the  purpose  be  general,  and  be 
erne  that  is  against  public  policy,  I  do  not  see  how  it  can  2J£Sfam 
stand.    This,  I  say,  supposing  there  to  be  no  decision  on  deed  of  separ- 
the  point   I  remember  the  eases  about  marriage  brocage  ^  f0°°U>^ 
bonds ;  the  leading  ease  is  Shirley  y.  Ferrers,  in  the  "fcution  of 

is     •  conjugal  rights 

Exchequer,  where  it  was  held,  that  the  circumstance  of  is  binding,  and 

^jMs^beh^parHeepserimniSj  did  not  prevent  him  1tlLnot,>!  f^r 

from  suing  to  have  it  set  aside.     Now  if  the  marriage  deedcanstand, 

brocage  bad  consisted  in  demising  a  term  for  the  life  of  Qw# 

the  person  bringing  about  the  marriage,  and  in  the  same 

deed  he  bad  entered  into  a  covenant  to  do  it,  I  appre» . 

bend  the  courts  would  not  say  that  covenant  was  bad, 

and  the  rest  of  the  deed  good,  but  would  set  aside  die 

whole. 

Much  has  been  said  about  the  situation  in  which  this 
Gburt  places  married  women ;  and  there  are  many  cases 
hi  which,  by  agreement,  a  married  woman  is,  for  some 
purposes,  placed  in  the  situation  of  a  feme  sole  ;  as  where 
she  has  pin-money,  or  a  separate  provision,  either  se- 
cured at  marriage,  or  arising  from  the  bounty  of  a  friend 
Mr  relationw    There  is  no  doubt  that  a  woman  before 
marriage  may  contract  for  those  rights,  though  it  is  very 
dtitbtfU  whether  k  be  likely  to  promote  domestic  hap-  Whether  a 
pfcuuiv    Bat  it  may  still  be  a  question,  if  a  relation  or  a  ^uky  tothef 
stranger  gives  her  an  annuity,  on  condition  of  her  living  separate  use 
separate  from  her  husband,  whether  that  would  be  good ;  woman,  on  ' 
and  if  not,  the  question  arises  whether  the  husband  condition  of 

*  her  living 

and  wife  can  make  a  contract,  the  effect  of  which  is  the  apart  from  her 

husband  is 
good.  Qu, 

It 
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1821*  It  is  said  that  it  is  not  the  fault  of  the  defendant,  that 

Th  EAJiLof  *^e?e  k  no  covenant  to  indemnify  the  plaintiff  against 
WfcsTMEATH    her  debts ;  it  is  said  that  covenant  is  of  no  consequence* 

The  Countess  an<^  cases  were  cited  about  the  extent  of  the  husband's 
of  liability ;  but  the  answer  to  them  is,  that  they  did  not  go 

upon  an  agreement  to  live  separate.  It  is  impossible  to 
deny  that  a  covenant  of  this  sort  is  made  by  parties  who 
are  capable  of  contracting,  and  it  is  considered  to  be 
sufficient  to  support  the  deed  against  creditors ;  but  if  I 
am  asked,  how  it  is  possible  that  objections  on  grounds 
of  public  policy  can  be  removed  by  these  covenants,  the 
only  answer  is,  that  if  not  bound  by  decisions,  I  should 
say  it  was  impossible  to  shew  that  it  ought  originally  to 
have  made  any  difference,  whether  there  was  or  was  not 
such  a  covenant  But  I  cannot  say  that  it  will  not,  for 
if  those  who  have  gone  before  me  have  thought  that  it 
would,  I  must  give  to  it  the  same  effect  which  it  bad 
upon  their  judgments;  and  from  what  I  have  heard 
them  say  in  conversations  that  I  recollect,  I  think  it 
would  have  made  a  material  difference  with  both  Lord 
Ketiyon  and  Lord  Tkurlaw.  I  remember,  too,  conversing 
on  the  subject  with  Lord  C.  B.  Eyre ;  he  said  he  never 
would  have  decided  as  he  had,  but  for  the  covenant  by 
the  trustees. 

With  respect  to  the  argument  about  the  pro  tanio 
separation  operated  by  the  law  in  some  cases,  it  is  only 
from  a  stronger  policy  overruling  a  weaker  one.  Thus* 
in  the  case  of  articles  of  the  peace,  the  law  says  that  it  is 
a  stronger  policy  that  the  husband  shall  not  assault  the 
wife,  than  that  they  shall  live  together. 

It  comes  then  to  this  question,  whether  the  contract* 
'which  the  law  says  is  only  to  be  dissolved  on  certain 
accounts,  is  in  fact  to  be  dissolved,  not  for  those  causes, 

but 
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but  because  the  parties  choose  it     I  say  this,  because  I        J  821, 
am  not  prejudging  the  question  of  conduct,  for  I  have   Jl~]w  ™     - 
no  difficulty  in  saying,  that  I  do  not  apprehend  that  I   Westmkath 
have  any  right  to  try  the  question,  whether  a  divorce  YhACo 
could  be  obtained  in  the  Ecclesiastical  Court,  or  in  the  of 

House  of  Lords.     I  have  no  such  jurisdiction.  Wkstmsath* 

The  course  I  should  have  wished  to  adopt  would  be 
to  have  the  Assistance  of  a  common  law  judge  and  ah 
equity  judge,  but  I  fear  that  will  be  impossible  in  the 
present  state  of  judicial  business,  and  I  must  therefore 
grapple  with  all  the  difficulties  of  the  case  myself. 


On  a  subsequent  day,  the  following  cases  bearing  oh 
the  subject  were  mentioned.  Gage  v.  Lyster  (a),  Free- 
man v.  Moore  (£),  Lambert  v.  Lambert  (c\  Hobbs  v. 
HuU  (d)j  Cooke  v.  Wiggins  (e),  Seagrave  v.  Seagrave  (f). 


for.   "Blake  mentioned,   that  the  plaintiff  had  com-      jj^a^  2^ 
taenced  a  suit  in  the  Ecclesiastical  Court,  for  restitutioh 
of  conjugal  rights. 

The  Lord  Chancellor. 

That  leads  to  a  most  important  question;  whether 
deeds  of  this  kind  do  or  do  not  raise  such  an  equity 
between  an  husband  and  wife,  as  to  authorise  this  Court 
to  prevent  them  from  proceeding  in  the  Ecclesiastical 
Court :  for  unless  it  can  be  carried  to  that  length,  I  do 
not  see  how  they  can  be  supported.     I  believe  there  was 

(a)  2  Bro.  P.  C.  ed  Torn!,  p.  4.  (b)  1  Bro.  P.  C.  237. 

(c)  2  Bro.  P.C.  18.  (d)  1  Cox.  445. 

(e)  10  Fes.  191.  (J)  13  Vet.  439. 

a  case 
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18*1.       *  esse  where  Lord  Bathunt  made  such  an  order,  but 

\^^^a*»^^a^^ 

Y^^vT-  that  it  was  the  only  one;  (a) 

ews  Gov  k  4km 

Wjtmttitff       "^  Lord  Chancellor. 

•May  99.  This  case  comes  before  me  upon  a  motion  for  an  in- 

junction. The  bill  prays  to  have  these  deeds  delivered 
up  to  be  cancelled,  and  grounds  itself  not  only  on  the 
nature  of  the  instruments  themselves,  but  also  on  alle- 
gations as  to  the  means  used  in  obtaining  them*  I  must* 
however,  now  lay  these  allegations  out  of  consideration, 
for  the  answers  admit  nothing  that  would  enable  the 
Court  to  give  relief  with  reference  to  those  circum- 
stances. I  must,  therefore,  in  what  I  have  to  say,  con- 
fine myself  to  the  nature  of  the  instruments. 

His  Lordship  then  stated  the  substance  of  the  deed  of 
December  1817,  and  proceeded.  This  is  not  only  a  deed 
contemplating  a  separation  to  commence  at  a  future 
time,  but  it  also  endeavours  to  avoid  the  effect  of  that 
doctrine,  by  which  it  has  been  held  that  a  deed  of 
separation,  supposing  it  to  be  good  at  law  or  in  equity, 
shall  be  rendered  void  by  any  future  reconciliation.  It 
is  attempted  to  shut  out  this,  by  the  clause  providing 
that  in  case  of  a  subsequent  reconciliation,  the  payment 
of  the  annuity  shall  be  suspended  only,  to  be  revived 
on  a  separation  taking  place  again.  It  adds,  that  rack 
separation  is  only  to  take  place  in  case  of  ill  usage  or 
gross  abuse.  This  is  probably  thrown  in,  to  make  die 
deed  conformable  to  some  cases,  in  which  the  courts  of 
law  seem  to  have  thought  that  they  could,  without 
going  to  the  Ecclesiastical  Court,  try  the  question  ' 
whether  there  had  been  that  degree  of  ill  usage,  which 

(a)  See  3Bro.  C.C.  620.  2  Cox,  107.  and  Wilkes  v.  WVke$,  tDick. 
79t. 

amounting 
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amounting  to  cruelty,  would  be  a  legitimate  «pusa  of       JAM- 
separatwo.  Th«  E**M>f 

His  Lorddkip  then  stated  the  substance  of  the  second  y^p^^y 
deed ;  and  observed,  that  there  was  not  in  either  of  the  _  •* 
deeds  any  clause  -to  indemnify  the  husband  against  {the 
debts  of  the  lady.  It  is  suggested  by  the  answers,  that  a 
clause  for  that  purpose  was  intended,  but  that  in  con- 
sequenoe  of  the  plaintiff  thinking  it  unnecessary*  it  was 
left  out  There  is  not,  therefore,  in  this  case,  that  which 
m  wine  cases  has  been  held  to  support  these  instru- 
ments; namely,  the  valuable  consideration  of  such  * 
oovenant.  It  is  not  for  me  to  consider,  whether  the 
plaintiff  ought  to  object  on  the  ground  of  the  want  of 
this  covenant,  if  it  was  omitted  by  his  derire.  But  I 
may  venture  to  say,  that  the  deed  haying  been  pre- 
pared without  it,  the  defect  is  one  tha*  .cannot  be  siq>» 
plied  by  a  Court  of  Equity,  for  I  think  {hat  <a  Court  of 
Equity  could  not  correct  such  a  deed. 

This  is  not  a  bill  by  Lady  Westmeath,  to  carry  tthe 
trusts  of  the  deed  into  execution.  Whether,  if  she  had 
filed  auch  a  bill*  the  Court  would  have  interposed  on 
her  behalf,  is  a  consideration  with  which  I  have  now  nor- 
thing -to  do.  The  bill  is  by  Lord  Westmeath,  to  have  the 
deeds  -delivered  up;  and  the  question  is,  whether  they 
ought  to  be  set  aside  upon  grounds  of  public  policy. 

On  looking  into  the  cases  on  this  subject,  which  are 
extremely  well  collected  by  Mr.  Soper9  J  f>erceixe  that 
Reeems  to  have  struck  every  one  as  extraordinary,  that 
such  deeds  should  ever  have  been  supported.  The  law 
has  -imposed  upon  husband  and  wife  duties  of  the  >most 
sacred  nature,  which- one  would  have  supposed  that  no 
court -would  allow  them  to  engage  not  to  observe.     But 

there 
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1821.        there  are  many  cases,  particularly  since  that  in  the  firs* 
Tbe  Eael  of  vo^ume  °f  Burrax  (a),  breaking  in  upon  the  principle* 

WZBTMBATH 

The  Countess       f^ie  Cow*  of  Exchequer  Chamber  in  the  year  1819, 
°f  held,  that  a  deed  could  not  be  made  providing  for  a 

future  separation  (b).  There  are  other  cases  to  be  found 
which  seem  to  intimate,  that  if  the  conduct  of  the  hue* 
band  has  been  such,  that  the  wife,  applying  to  the  Ecclesi- 
astical Court  for  a  divorce  and  alimony,  would  have  suc- 
ceeded, a  deed  of  separation  might  be  supported  on  that 
ground.  In  a  case  in  8  T.  R.  (c),  Lord  Kenyan  seems 
to  bold  that  opinion,  intimating  that  if  in  such  a  case, 
an  estate  was  vested  in  trustees  for  the  wife  to  enabk 
her  to  live  separate,  that  would  be  supported,  and  a 
Court  of  Equity  would  administer  the  trust  There 
have  also  been  many  cases,  Stephens  v.  Olive,  and  others, 
where  it  has  been  held,  that  if  there  was  a  covenant  to 
indemnify  the  husband,  that  consideration  would  sup* 
port  the  deed. 

It  has  always  seemed  to  me  very  difficult  to  hold  these 
deeds  legal.  It  seems  to  be  admitted,  that  a  mere  agree- 
ment to  live  separate,  is  one  that  would  not  be  deemed 
valid;  and  it  seems  strange,  as  Sir  William  Grant  ob- 
serves, that  if  the  primary  object  be  vicious,  these  aux- 
iliary provisions  should  be  held  good,  and  thereby  that 
which  the  law  objects  to  should  be  carried  into  effect,     '  , 

In  this  case,  if  either  of  the  instruments  in  question 
be  void  on  grounds  of  policy,  it  seems  to  me  that  they 
must  be  void  at  law  as  well  as  in  equity,  and  there  is  no 
reason  why  it  should  not  be  tried  at  law.  That  might 
be  done  by  a  case :  but  on  the  part  of  Lady  Westmeatht 

(a)  Rex  v.  Mead,  p.  542.  (6)  TUley  v.  Durant,  7  Price,  577. 

(c)  Ntmn  v.  Wlkmore,  p.  521.    Hobbs  v.  Hull,  1  Car.  445. 

it 
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it  is  urged  that  an  injunction  ought  not  to  be  granted,        1821. 

but  that  she  should  be  left  at  liberty  to  distrain ;  and    J,-1  *  " 

J  TheEAELof 

my  opinion  is,  that  if  any  action  can  be  maintained  upon    Westmxath 
these  deeds,  I  cannot  prevent  it,  unless  I  could  at  the  _,      •• 
hearing  order  the  deeds  to  be  delivered  up  on  the  other  of 

grounds.  The  conclusion  I  come  to  is,  that  though  I  Ww™*ATH» 
might  have  decided  differently  if  J  had  been  one  of  the 
common  law  judges  formerly,  yet  that  it  is  impossible 
for  me  now  to  take  upon  myself  to  say,  that  these  deeds 
are  not  good  at  law.  The  parties  may,  therefore,  try  the 
question  in  such  manner  as  they  may  be  advised,  with 
liberty  to  apply.  I  cannot  direct  a  case ;  for  looking  at 
*H  the  decisions,  it  seems  to  me  that  no  case  can  bring 
the  question  properly  before  the  Court,  without  its  con»- 
iaining  admissions  with  reference  to  conduct,  which  it 
would  be  most  improper  to  expect  (a) 

(a)  In  Jee  v.  Thyrlow,  2  jBarn.  <$•  Cress.  547.,  the  general  question 
of  the  validity  of  deeds  of  separation  was  argued  before  the  Court 
of  King's  Bench :  the  decision  was  in  favour  of  the  deed. 

In  a  very  recent  case,  Elworthy  v.  Bird,  29th  of  June  1825,  the 
ijill  prayed  a  specific  performance  of  an  agreement  to  execute  a  deed 
of  separation  securing  an  annuity  to  the  wife,  and  indemnifying  the 
husband  from  her  debts.  The  husband,  who  was  the  defendant,  put 
in  a  demurrer,  which  was  argued  before  the  Vice-chancellor.  His 
Jionour,in  giving  judgment  for  the  plaintiffs,  said  it  was  very  true  as 
a  general  principle,  that  a  Court  of  Equity  would  not  specifically 
perform  an  agreement  for  a  separation  between  an  husband  and 
wife,  for,  in  truth,  the  wife  was  incapable  of  entering  into  such  an 
Agreement;  but  on  examining  all  the  authorities,  it  appeared  to  him, 
that  although  some  little  doubt  had  been  suggested  by  some  judges, 
on  the  point,  it  had  been  uniformly  decided,  that  when  trustees  en* 
tered  into  an  agreement  to  indemnify  the  husband  against  the  debts 
«f  die  wife,  that  was  a  sufficient  consideration  for  the  allowance 
stipulated  to  be  paid  by  the  husband,  and  Courts  of  Equity  had 
Aeyer  refused  to  perform  such  an  agreement.  The  case  will  be  re* 
ported  by  Messrs*  Simons  and  Stuart. 
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Mat,  24.  FEREDAY  v.  HORDERN. 

Deed  by  which  "OY  indenture,  dated  the  18th  of  May,  1808,  and 
partners  in       "^  which  was  executed  in  October  in  the  sane  year, 

trade,  in  cod-    between  Samuel  Feredav,  J.  Feredau,  W.  Twton,  and 

sideration  of       ^ 

4000/.  paid  to  MtKonier  Horiem,  rearing  dwO:  tl^  tfci^e  former  carried 

them  by  IX,  in  OB  ^  business  of  coal  and  iron  masters,  in  co-partner- 
augmentation  '  * 

oftbeircapital,  ship,  at  Tipton,  in  the  county  of  Stafford,  and  that  for 

btmhvto  part?  ^e  P"1?08*  of  extending  their  concern,  and  in  consider 
nership  with  ation  of  40002.  paid  to  them  by  Alexander  tf&rdern,  in 
term.    It  was  Augmentation  of  their  capital,  they  had  agreed  to  admit 

agreed  that  2).  him  into  co-partnership  with  tbeip;  k  was  wfrqeosod 

should  receive,    « 

in  lieu  of         *at  t*ie5r  covenanted  to  become  joint  and  equal  partners 


profts,  a  dear  together  in  the  said  trade  for  * weptyH&ve  years,  if 

per  annum,  and  dern,  and  any  one  of  the  others  should  so  long  live,  and 

DertvoFthe  *^e  trB^e  was  *°  ^e  carried  cm  at  the  same  place,  apd 

concern  was  under  the  same  firm  as  theretofore,  and  without  the  a<J- 

therayment  &&*&  of  Hordem's  name.    And  it  was  agreed  that 

of  this  sum  Hordern  should  be  entitled  to  have  and  receive  the 

quarterly,  and 

of  the  4O00/.     clear  yearly  sum  of  550/.,  free  from  all  deductions  whsu> 

mination  of  the  *oever»  **  Property  or  other  taxes,  from  apd  out  of  An 
partnership,      said  trade  and  concern,  in  case  the  same  should  or  <fid, 

were  topay  *n  "V  way  or  mannc^r produce  the  same,  either  annually 
rent,  taxes,  or  upon  the  Average  o/  otherwise,  fox  wd  in  tteu  of  nJB 
otSfeTout-  °  farther  and  other  share,  interest,  *nd  proportion,  of  or 
goings  of  the  in  the  gains,  increase,  or  profits  which  might  arise  there- 
was  to  be  car-  fr°m  I  this  sum  was  to  be  paid  by  four  quarterly  pay- 
rjed  on  by       jnents,  and  ail  the  mwsuiges,  lands,  or  tenements  on 

tnem,  and  in         ■  •  •    *«  j*  tt 

their  names  which  the  trade  then  was  or  might  be  carried  on,  wave 
walfnoTto^e    to  ^  resPons*'e  f°r  ^d  chargeable  with  the  payment 

required  to  at- 
tend to  it.  2>.  was  at  liberty  to  retire  on  giving  twelve  months'  notice ;  and  on  hit 
retiring,  or  at  the  end  of  the  term,  the  4000/.  and  the  arrears  (if  any)  of  the  SSOL 
per  annum,  were  to  be  paid  to  him  by  A.,  B.y  and  C.  by  instalments,  to  be  secured  by 
their  bonds,  and  they  were  to  indemnify  him  from  the  debts  of  the  partnership. 
Held  that  tnis  deed  was  not  usurious. 

thereof, 
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thereof  and  of  the  said  4000/.  at  the  determination  of       1821. 
the  co-partnersnip,  and  also  all  the  machines,  imple-      fswDjwr 
ments,  and  stock  in  trade,  in  and  upon  the  premises,  the  «. 

book  and  other  debts,  bonds,  notes,  securities,  and  other  o*0**** 
effects  thereof,  and  the  gains,  increase,  and  profits  to  be 
produced  by  the  trade,  to  the  full  value  and  extent 
thereof  exclusively  and  independently,  and  to  the  entire 
prejudice  and  annihilation  of,  any  shares,  interest,  right, 
or  property  of  them  the  said  &  Fereday,  J.  Fereday,  and 
W.Twrton,  therein  or  thereto,  under  and  by  virtue  of  the 
Co-partnership  then  subsisting  between  them,  or  other- 
wise howsoever,  should  be  liable  to  pay  and  make  good 
the  same  accordingly.  The  premises  were  to  be  kept 
teamed  by  5.  and  J.  Fereday  and  Tiirton9  and  they  were 
abo  to  pay  the  rent  and  taxes,  the  wages  of  clerks  and 
workmen,  and  the  other  outgoings  incident  to  the  trade. 
Hk  contracts  and  engagements  of  the  trade,  drafts, 
and  biHs,  were  to  be  in  their  names  only;  they  were 
done  to  mahage  the  trade,  and  Hordern  was  not  to  be 
reqatred  or  obliged  to  attend  to  it  further  than  he  should 
dunk  fit;  they  were  not  to  sell  or  mortgage  any  part  of 
their  shares  in  the  co-partnership  stock  without  his  con- 
sent; the  accounts  were  to  be  annually  settled  and 
signed  by  them,  and  a  copy  delivered  to  Hordern,  and 
the  books  were  to  be  open  at  all  reasonable  times  for  his 
inspection;  the  balances  which  upon  each  annual  settle- 
ment should  appear  to  be  due  to  them,  were  in  the  first 
{dace  to  be  charged  with,  and  were  to  pay  and  discharge 
the  yearly  sum  of5S0l.  to  Hordern,  and  such  part  thereof 
as  should  then  be  in  arrear,  or  otherwise  due  and  pay- 
able by  virtue  of  the  deed.  /The  other  partners  were 
not  to  be  at  liberty  to  take  up  money  at  interest  for  the 
purposes  of  the  trade,  without  the  consent  of  Hordern  ; 
and  it  was  agreed  that  he  should  be  permitted  to  retire 
front  die  concern  on  giving  twelve  months'  notice,  when ' 
it  was  to  be  dissolved  as  to  him.  Upon  his  retiring,  or 
Vol.  III.  L  upon 
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182 1»  upon  the  expiration  of  the  term,  the  other  partners  were 
to  pay  to  him  by  instalments  out  of  the  stock  in  trade 
for  the  time  being,  or  otherwise,  the  sum  of  4000/.  ad- 
vanced by  him,  and  the  arrears  which  should  be  then 
due  of  the  550/.  per  annum  ,•  they  were  to  give  bonds 
with  sureties  to  be  approved  of  by  him,  for  the  payment 
of  such  monies  at  the  times  and  in  manger  and  form 
aforesaid,  and  for  indemnifying  him  from  the  partner- 
ship debts ;  and  he  was  then  to  assign  to  them,  at  their 
costs,  .his  interest  in  the  partnership  property.  The 
deed  contained  the  usual  clause  for  referring  differences 
to  arbitration. 

The  sum  of  4000/.  was  paid  by  James  Hordern,  the 
father  of  A*  Hordern  :  about  3600/.,  part  of  it,  had  been 
previously  advanced  by  him  at  different  times  to  &  and«7. 
Fereday  and  Turton,  and  was  owing  by  them  at  the  ex- 
ecution of  the  above  deed ;  the  remaining  400/.  was  paid 
at  that  time.  The  annual  sum  of  550/.  continued  to  be 
paid  according  to  the  stipulations  of  the  deed,  till:  August 
1815,  when  Hordern  becoming  desirous  of  withdrawing 
from  the  partnership,  it  was  dissolved  as  to  him ;  and 
it  was  agreed  that  instead  of  receiving  back  the  4000&, 
he  should  be  paid  an  annuity  of  550/.  forjwo  lives.  A 
joint  and  several  bond  was  accordingly  prepared  in  -the 
names  of  Samuel  Fereday,  Turton,  and  John  Fereday* 
but  was  executed  by  the  two  former  only,  by  which 
they  became  bound  to  A.  Hordern  for  the  payment  to 
him  of  an  annuity  of  550/.  for  his  own  life,  and  that  of 
one  J.  Corser;  the  annuity  was  to  be  redeemable  at 
the  price  of  4000/.  Hordern  was  at  that  time  of  the  age 
of  twenty-nine :  Corser  of  the  age  of  nine. 

The  bill  filed  by  Samuel  Fereday  and  Turton,  against 
James  and  AlexanderHordern  and  J.  Fereday,  represented 

the 
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the  advance  of  the  4000/.  to  have  been  a  loan,  and  that 
by  the  annual  payments  the  amount  of  their  debt  was, 
in  August  1815,  reduced  to  803/*  The  amount,  of  the 
annuity  secured  by  the  bond  then  executed  was  fixed 
on  the  supposition  that  the  debt  then  due  was  4000/., 
and  the  plaintiffs  were  induced  to  accede  to  it,  by 
threats  of  legal  proceedings,  and  from  being  in  embar- 
rassed circumstances,  and  ignorant  of  the  real  state  of 
the  account.  The  bill  charged  that  the  indenture  of 
1808,  and  the  bond  of  1815,  were  usurious,  and  prayed 
that  the  latter  might  be  delivered  up  to  be  cancelled, 
and  an  injunction  to  restrain  the  defendants  from  pro- 
ceeding upon  it  at  law.  The  defendants,  the  Horderns, 
by  their  answers  insisted  that  the  indenture  of  1808  was 
intended,  bondjide,  as  an  agreement  for  a  partnership, 
and  not  as  a  security  for  a  loan ;  and  that  the  dissolution 
in  August  1815,  and  the  bond  of  that  date  were  fairly' 
arranged  upon  the  footing  of  that  instrument,  denying 
that  any  undue  means  had  been  used. 


147 


1821. 


Fe&^day 

V. 

Ho&itfsav. 


The  common  injunction  having  issued  for  want  of  an 
answer,  an  order  nisi  was  obtained  to  dissolve  it;  and  a 
motion  was  made  by  the  defendant  that  the  arrears  due 
might  be  paid  into  court.  The  case  having  been 
aigued  on  a  former  day, 


The  Lord  Chancellor  now  gave  judgment.  His  Lord- 
ship observed,  that  it  was  necessary  to  consider  whether 
(he  deed  of  1808  was  usurious.  It  was  stated  to  be 
usury  nrder  the  device  of  a  partnership  agreement 
But-  he  thought  it  impossible  to  consider  it  usurious. 
Hordern  became  a  partner,  and  though  he  was  not 
under  any  liability  as  between  himself  and  the  plaintifis, 
yet  he  was  liable  for  all  the  debts  of  the  concern,  as  to 
all  the' rest  of  the  world.7     He  thought,  therefore,  that 


L  2 


it 
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1831, 


it  could  not  be  made  out  to  be  a  case  of  usury  (a) ;  and 
the  answer  did  not  admit  any  other  circumstances,  upon 
which  relief  could  be  given. 


Injunction  dissolved. 


Reg.  Lib.  A.  1820.  fo.  2056. 


(a)  See   Morse  v.  WUsom,   4T.R.353.     Anderson  v.  J£ri%, 
2  Fes.  J.  248. 


1820. 

1821. 

May  51. 

To  an  action 
by  a  creditor, 
the  executor 
pleaded  r/on 
assumpsit,* 
set  off,  and 
'  piene  admitns- 
travit  prater, 
and  the  verdict 
was  against 
him  on  all 
these  pleas. 
A  decree  for 
administration 
of  the  estate 
having  been 
pronounced 
pending  the 
action,  an  in- 
junction was 
granted  against 
the  creditor  on 
payment  of  his 
costs  at  law. 


LORD  v.  WORMLEIGHTON. 

fXlHIS  was  a  creditor's  suit,  in  which  the  usual  decree 
•  had  been  pronounced.  A  motion  was  made  on 
the  part  of  the  defendant  the  executory  that  W.  Jones* 
a  creditor,  might  be  restrained  from  further  proceeding 
at  law:  the  circumstances  were  as  follows:  — 

Soon  after  the  testator's  death,  in  May  181%  Jones 
delivered  to  the  executor  a  bill  amounting  to  82U.  8*  OnL 
for  medical  attendance.  In  May  1820  he  commenced, 
an  action  for  the  recovery  of  it ;  the  declaration  was  de- 
livered  on  the  16th  of  June.  The  defendant  pleaded 
the  general  issue,  nan  assumpsits  a  set-off,  and  piene  ad* 
mnistrovit  prater  10/.;  the  latter  plea  was  afterwards 
amended  by  extending  the  admission  of  assets  to  200& 
On  the  15th  of  July,  notice  of  trial  was  given  for  the 
Leicester  aajizes  to  be  held  the  26th  of  that  month. 


It  appeared  that  the  bill  in  this  cause  was  filed  en  the 
12th  of  Juty,  the  answer  and  replication  on  the  17tb^ 
and  die  decree  obtained  on  the  21st  of  the  same  month* 
On  that  day,  notice  of  the  decree  was  sent  to  Jones's 

solicitor. 


TOM. 
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solicitor.     The  trial  took  place  a  few  days  after*    Upon  1821. 

the  first  and  second  issues,  the  jury  found  for  the  plaii*»  %1"  "-  ■-  * 

tiff  Jones,  and,  upon  the  third,  they  found  assets  in  the  ^ 

hands  of  the  executor  to  the  amount  of  321/.  195.  lid. ;  Wobmleigb. 
they  found  damages  200/.,  and  forty  shillings  costs. 

The  motion  was  originally  made  before  his  Honour 
the  Vice-chancellor,  who  ordered,  that  upon  the  defen- 
dant paying  to  Jones  his  costs  incurred  up  to  the  time  of 
his  having  notice  of  the  decree,  he  should  be  enjoined 
from  proceeding  at  law :  and  he  declared  that  Jones's 
debt  should  be  taken,  according  to  the  verdict  obtained 
by  him,  at  200/.  A  motion  was  now  made  on  the  part 
of  Jones  to  discharge  this  order. 

Mr.  Hart  and  Mr.  Beames  in  support  of  the  motion. 

The1  rule  established  by  the  case  of  Terretoest  v. 
Featkerby  (a),  is  that,  where  the  executor,  by  pleading  a 
false  plea,  has  given  the  creditor  a  right  to  a  judgment 
it  bonis  testatoris  et  si  non  de  bonis  propriis,  a  decree 
in  this  court  does  not  relieve  him  from  the  personal  re- 
sponsibility that  he  has  incurred.-  The  executor's  pleas 
in  this  case  have  been  negatived  by  the  verdict,  and, 
therefore,  according  to  the  case  referred  to,  he  cannot, 
by  commencing  this  suit,  drive  us  to  an  inferior  remedy. 

Mr.  Home,  on  the  other  side,  contended,  that  die  pleas 
pleaded  by  the  executor  were  not  false  pleas,  within  the 
meaning  of  Terrewest  v.  Featkerby.  The  plea  of  non 
assumpsit,  bdA  of  the  s6t-ofl>  were  of  matters  not  within 
his  knowledge ;  and  on  the  third  plea  of  plene  admini- 
stravit  praeter,  he  did  not  enter  into  evidence,  consider- 

(fl)  2  Mer.  480. 

L  3  ing 


0 
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1821/       ing  it  unnecessary,  the  subject  being  already  embraced 
by  the  decree  of  this  Court. 


The  Lord  Chancellor. 

This  was  argued  as  if  it  was  the  case  of  a  judgment 
de  bonis  testatoris  et  si  non  de  bonis  propriis ;  but  on 
looking  into  it  I  find  that  it  is  a  judgment  for  the 
damages  de  bonis  testatoris,  and  for  the  costs  only  de 
bonis  propriis. 

As  to  the  plea  of  non  assumpsit,  I  do  not  think  that 
it  is  a  false  plea ;  if  the  executor  merely  puts  in  issue  the 
fact  of  the  debt,  that  is  not  false.  I  am  not  sure  that  I 
had  not  a  wrong  notion  of  this,  at  the  time  of  deciding 
that  case. 


MmfZi.  Affidavits  were  afterwards  filed  on  the  part  of  the  de- 

fendant the  executor,  to  establish  the  fact  that  the  assets 
in  his  hands  did  not  exceed  200/.  The  matter  was 
several  times  mentioned  to  the  Lord  Chancellor  in  his 
private  room;  his  Lordship  was  finally  of  opinion  that 
the  injunction  should  be  granted,  but  varied  the  order 
of  the  Vice-chancellor  by  directing  the  defendant  to  pay 
to  Jones  his  costs  at  law,  including  the  costs  of  the 
trial,  (a)  . 

Reg.  Lib.  B.  1820.  fo.  1195* 
(a)  See  Fielden  v.  Fklden,  1  Sim.fStu.  255. 
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SALVIDGE  v.  HYDE. 

'THHE  hearing  of  this  case  before  the  Vice-chancellor 
is  reported  in  the  5th  volume  of  Mr.  Haddock's 
Reports,  p.  138.  The  defendant  Laying  appealed  from 
that  decision,  and  now  moved  to  set  aside  an  attachment 
that  had  issued  for  want  of  an  answer. 


Mr.  Hart  and  Mr.  Beames  in  support  of  the  motion. 


Mr.  Home  and  Mr.  Stuart  on  the  other  side. 


Jan.  1 9. 

Pe6.  2. 

May.  29. 

A  bill  for  an 
account  of  a 
testator's 
estate,  and 
also  to  set 
aside  sales 
made  by  the 
executor 
and  trustee, 
to  himself  and 
to  anotberper- 
son,  held  to  be 
multifarious. 


The  Lord  Chancellor  observed,  that  as  he  understood 
it,  two  of  the  plaintiffs  were  persons  interested  in  the 
residue,  and  two  of  them  creditors ;  one  of  the  defen* 
dants  is  a  trustee  for  sale,  and  the  bill  brings  before  the 
Court  persons  claiming  under  distinct  contracts.  But 
is  it  not  the  course  of  practice,  to  state  that  there  are' 
contracts,  and  then  for  the  Court  to  refer  it  to  the  Master 
to  enquire  whether  it  is  proper  that  they  should  be  car- 
ried into  execution  ?  and  if  not,  each  must  be  the  subject 
of  a  separate  suit. 

It  was  agreed  that  the  attachment  should  be  stayed,, 
and  his  Lordship  directed  the  appeal  to  be  set  down  for 
hearing. 


The  appeal  came  on  to  be  heard  this  day. 

For  the  defendant.  The  bill  seeks  a  general  account 
of  the  testator's  estate,  and  also  to  set  aside  a  sale  made 
by  Culliford  the  trustee,  to  himself,  and  a  sale  of  another 
part  of  the  estate  tto  the  defendant  Laying.     The  latter 


L  4 


Feb.  2. 
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182L  is  thus  implicated  in  the  accounts,  and  the  distribution 
of  the  residue,  with  which  he  has  no  concern.  It  is 
equally  improper  ta  make  his  purchase,  and  that  of 
CuUiford,  the  subject  of  the  same  bill.  Being  distinct 
purchases,  they  cannot  be  joined  together.  Brooks  ▼• 
JjOrd  Whitworth  (a),  Bayner  v.  Julian,  (b)  The 
chancellor  was  of  opinion,  that  as  the  general  a 


stration  of  the  estate  oould  not  be  completed  without  a 
settlement  of  the  question  as  to  their  purchases,  they 
were  necessarily  united  together.  But  it  does  not  follow 
that  because  a  particular  object  cannot  be  affected  with- 
out first  disposing  of  another,  that  a  party  Interested 
only  in  the  first  is  to  be  mixed  up  in  the  litigation  of  • 
the  second.  In  Whattey  v.  Dawson  (c),  Lord  Bedesdale 
allowed  a  demurrer  to  a  bill  praying  a  partition,  and 
also  to  set  aside  a  lease  granted  by  one  of  the  tenants  in 
common,  though  it  was  urged  that,  till  the  lease  was 
got  rid  o&  the  partition  could  not  take  place. 

For  the  plaintiffs.  The  object  of  the  bill  is  the  single 
one  of  executing  the  trusts  of  the  will.  The  defendant 
Laying  having  entered  into  the  contract  under  dramfe* 
stances,  amounting,  according  to  the  case  made  by  the 
bill,  to  a  fraud,  is  also  to  be  considered  as  a  trustee  for 
the  plaintiffs ;  they  have  a  right  to  have  all  the  trusts 
performed  in  one  suit,  and  how  can  he  object  to  be 
joined  in  it,  having  mixed  himself  up  with  the  subject  of 
it  i  To  have  filed  two  bills  would  not  have  lessened  the 
expence  or  delay,  for  the  parties  must  have  been  the 
same ;  and  as  against  Cidliford  the  trustee,  it  would  have 
been  objectionable  to  split  the  demand,  and  call  on  him 
to  execute  his  trust  partly  in  one  suit,  and  partly  in 
another.    The  defendant  Laying  is  in  possession  of  the 


(a)  1  Madd  86.  (6)  2  JXck.677. 

(c)  2  &&  $  Jhgf.  367. 


estate, 
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estate,  and  is  committing  waste  (a) ;  a  bill  was  therefore        1821. 
necessary ;  the  matter  could  not  have  awaited  the  result 
of  enquiries.     The  land  sold  to  Cuttiford  was,  in  fact, 
included  in  that  sold  to  Laying^  so  that  these  purchases 
are  necessarily  connected. 

The  Lord  Chancellor, 

-  If  Cuttiford  purchased  for  himself,  which  he  could  not 
do,  and  then  Laying  bought  of  him,  that  would  be  one 
thing;  but  what  charge  is  there  in  the  bill  that  haying 
purchased  what  Culljfbrd  bought  ?  If  an  executor  having 
a  power  to  sell,  agrees  to  sell  to  A.  2?.,  can  a  bill  be  filed 
against  him,  and  also  for  a  general  administration  of  the 
estate  ?  He  may  have  made  infinitely  too  good  a  bar- 
gain with  the  trustee  to  sell,  one  that  the  Court  would 
not  allow  to  stand,  but  that  is  no  ground  for  making  him 
a  party  to  the  general  administration. 

The  case  must  depend  on  the  charges  of  the  bill : 
they  may  be  such  as  to  unite  persons  who  are  ordinarily 
disunited.  When  there  are  trustees  to  sell,  and  a  bill 
is  filed  against  them,  it  is  not  usual  to  make  the  pur- 
chasers  parties,  but  to  state  the  contracts  and  pray  an 
enquiry.  There  may  be  cases  which  cannot  be  delayed 
till  those  enquiries  can  be  made*  on  account  of  injury 
that  may  be  done  in  the  mean  time ;  and  this  may  come 
under  that  head. 


The  Lord  Chancellor  allowed  the  demurrer.  (b)  May  29. 

Reg.  Lib.  B.  1820.  fa.  1966. 

(a)  The  bill  contained  a  charge  to  this  effect, 

(6)  Exeter  College  v.  Rowland,  6  Madd.  94.  Knye  v.  Moore,  1  Sim. 
4&II.61.  Dew  v.Clarke,  ibid.  108.  Turner  v.  Robinson,  ibid.  315. 
SMadd.  94.    Shackell  t.  Macauley,  2  Sim.  $  St%.  79. 
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June  4.  BARRETT  v.  TICKELL. 

Injunction,  in    ^I^HE  plaintiff  had  been  for  some  years  employed  a* 
^Jouutdis-8*5"  traveller    by  Hugh  Tickell,    and    the    defendant 

solved  so  fer     Charles  Tickell,  and  was  in  the  habit  of  receiving  and 

as  it  extended         .  *  .  ° 

to  stay  trial,     Paymg  money  for  them,  by  which  means  a  running  ac- 

rndanfhef6"   count  arose  te^^n  them.     In  August  1 820,  they  com- 
of  unsound       menced  an  action  against  him,  and  held  him  to  bail 

iumwm       uP°n  Ae  affidavit  of  HuSh  Tickell.     Hugh  afterwards 
put  in  by  a       died,  and  the  action  was  continued  by  Charles.    The 
able  to  give  a    bill  was  filed  against  Charles  Tickets  and  Joseph  Tickell 
full  discovery,  his  brother,  who  had  for  about  a  year  had  the  manage- 
ment of  the  business,  and  was  alleged  to  be  a  partner, 
for  an  account  and  an  injunction,  representing  that  the 
accounts  had  been  irregularly  kept,  that  the  vouchers 
were  in  the  defendant's  possession,  and  that  the  balance 
was  in  the  plaintiff's  favour.     Hugh  Tickell  died  intes- 
tate, and  no  one  had  administered   to  him.     Charles 
Tickell  having  become  lunatic,    but    no    commission 
having  been  taken  out,  Joseph  Tickell  was  assigned  as 
his  guardian,  and  put  in  an  answer  in  that  character, 
and  also  for  himself.     He  conducted  the  action  in  the 
name  of  his  brother.     It  appeared  that  at  the  time  of 
filing  the  bill  the  action  stood  for  trial,  and  there  had 
oeen  some  treaty  with  a  view  to  a  reference  to  arbitra- 
tion, which  had  gone  off.     The  common  injunction  had 
issued;  and  had  been  extended  to  stay  trial;  on  the 
coming  in  of  the  answer,  the  order  nisi  for  dissolving  it 
was  obtained. 

Mr.  WethereU  and  Mr.  Tinney,  now. shewed  cause, 
upon  the  merits,  and  proposed  to  read  affidavits  to  prove 
admissions,  alleged  to  have  been  made  by  Charles  Tickell 

as 
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as  to  the  state  of  the  accounts,  which  they  contended        1821. 
were  admissible,  the  answer  neither  admitting  or  deny-        ~~~  -' 
ing  these  allegations.  v. 

TlCKELL.- 

Mr.  Hart  and  Mr.  Rose  for  the  defendants  objected. 

The  Lard  Chancellor  said,  he  had  known  affidavits  A  defendant 
made  to  verify  deeds,  instruments,  or  letters,  where  the  m\Q&  answer- 

defendaut  did  not  know  any  thing  about  them ;  but  he  •  !n£  by  * guard- 

,        ian  unable,  to 
thought  they  could  not  be  admitted  to  prove  other  give  a  full  dV 

fiicts.  («)    With  respect  to  the  declarations  of  Charles  ^^  °n J! 
v  '  r  motion  to  dis- 

TickeUj  nothing  can  be  got  at  from  the  defendants ;  but  solve  an  in- 
if  the  plaintiff  can  prove  them,  he  might  give  them  in  JgJ^  <*„- 

evidence  at  the  trial.  not  be  read  by 

the  plaintiff  to 
prove  facts 
■——————■•  that  might  be 

given  in  evi- 
dence at  law* 
On  the  part  of  the  plaintiff  it  was  contended,  that  in 

the  case  of  an  open  account,  where  from  mutual  confi- 
dence regular  entries  had  not  been  made,  and  where  the 
documents  were  in  the  defendant's  possession,  the  action 
ought  to  be  restrained ;  particularly  as  it  was  carried  on 
Jjy  one  person  in  the  name  of  another,  who  was  incom- 
petent to  give  to  the  plaintiff  the  disclosure  that  he  was 
entitled  to ;  that  Joseph  Tickell  was  made  a  party  on  the 
supposition  that  he  was  a  partner,  which  it  now  ap- 
peared that  he  was  not,  and  that  having  only  lately  been 
employed  in  managing  the  business,  he.  was  ignorant  of 
the  chief  part  of  the  transactions  in  question,  and  thus 
the  plaintiff  had  not  the  benefit  of  any  discovery. 

On  the  other  side  it  was  argued,  that  the  plaintiff 
could  not  complain  of  the  irregularity  of  the  accounts, 
which  was  attributable  to  his  own  neglect  of  his  duty  as 
an  agent;  that  the  only  answer  which,  according  to  the 

(a)  See  Taggart  v.  Hewlett,  1  Mer.  499.   Morgan  v.  Goodc,  3  Mer. 
to?  Jeferys  v.  Smith,  Uac.  f  Walk.  300. 

practice 
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practice  of  the  Court,  the  plaintiff  wa*  entitled  to  require, 
had  been  put  in ;  the  debt  was  also  sworn  to  by  Hugh 
TicIceU  in  his  affidavit  to  hold  to  bail.  If  the  name  of 
Charles  TickeU  was  improperly  made  use  of  in  the 
action,  the  Court  of  Law  had  power  to  interfere.  They 
were  willing  to  consent  to  a  reference  or  any  other 
mode  of  settling  the  account,  but  desired  to  proceed 
to  obtain  a  judgment  at  law,  to  stand  as  a  security  for 
the  balance. 


The  Lord  Chancellor. 

/The  case  certainly  has  peculiarities  which  make  ft 
unlike  any  other  that  I  remember.  As  I  understand  it, 
Hugh  and  Charles  TickeU  carried  on  business  together  • 
as  partners ;  Barrett  was  their  traveller.  I  lay  out  of  my 
consideration,  whether  they  or  he  were  bound  to  have 
kept  the  accounts  of  these  transactions.  In  the  life-time 
of  both  of  them,  he  is  held  to  bail  on  the  affidavit  of 
Hughy  and  though  his  making  that  affidavit  is  not  to  be 
too  much  pressed,  yet  it  is  a  circumstance  not  to  be  dis- 
regarded. The  action  having  been  brought  in  the  name 
of  both,  Hugh  dies ;  it  is  then  carried  on  by  Charles  88 
the  survivor,  and  it  proceeds  till  it  is  ready  for  trial,  no 
bill  in  equity  being  then  filed;  propositions  are  made 
for  a  reference,  which  go  off,  under  what  circumstances 
it  is  not  material  to  consider ;  but  it  is  clear  that  at  the 
time  when  the  action  was  ready  for  trial,  no  bill  was  - 
filed. 


Charles  TickeU  then  becomes  a  person  of  weak  mind, 
and  is  admitted  to  answer  by  guardian,  in  the  only  way 
in  which  he  can  answer.  .Under  these  circumstances, 
the  plaintiff  can  certainly  have  no  discovery  from  Hughy 
for  he  is  dead ;  be  can  have  none  from  his  represent- 
atives, for  he  has  none ;  he  can  have  none  from  Charles^ 
for  in  his  state  of  mind  he  is  unable  to  disclose  any 


22 
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thing.     On  the  other  hand,  there  is  Joseph  Ttckett,  who        1821. 
seems  to  have  been  employed  by  these  persons  to      „    T   ' 

r    j  j  r  Barrett 

manage  the  business  for  them.  v. 

Tickell. 

The  ground  on  which  I  declined  receiving  the  affida- 
vits is  this,  that  if  the  circumstances  stated  in  diem  be 
tract  it  appears  to  me  that  though  they  cannot  be  esta- 
blished by  the  admission  of  the  defendants,  they  may  be 
given  in  evidence  at  the  trial ;  and  I  do  not  recollect  Exception  to 
that  the  exception  to  the  rule  as  to  affidavits  has  been  against  read- 
carried  further  than  this;  that  if  deeds  or  letters  be  jng affidavit* 

in  support  of 
stated  in  the  bill,  and  the  defendant  says  he  does  not  the  common 

know  whether  the  statement  is  eorrect  or  not,  then  you  tSSionl&to" 
may  verify  them  by   affidavit;   but   as  to  facts   and  documents  of 
circumstances  which  the  defendants  do  not  know  of,  if  ^n(]ailt  £  £ 
you  cannot  have  the  benefit  of  them  from  the  defendants'  norant,  not  to 
«»**«*«,  yoa  cannot  have  the  benefit  of  them  at  all,  JESS? 
except  so  far  as  you  may  be  able  to  prove  them  at  the 
triaL 


Under  all  these  peculiar  circumstances  it  seems  to  me 
that  the  fairest  way  will  be,  that*  having  a  full  produc- 
tion of  all  documents,  they  should  go  on  to  trial;  and 
after  the  trial,  a  motion  may  be  made  to  dissolve  the  in- 
junction. As  to  whether  execution  shall  be  stayed  or 
not,  a  great  deal  may  depend  on  what  passes  at  the  trial, 
Msd,  therefore,  I  think  they  ought  not  to  be  allowed  to 
take  out  execution  by  surprise ;  they  must  apply  for  the 
leave  of  the  Court  (a) 

(m)  la  general*  the  order  to  stay  trial  will  not  be  discharged  sepe- 
Htfefy.  Eanuhaw  v.  ThornMU,  18  VesASS.  Bithion  v.  Birch,  9  Ves. 
$  Jff.  40.  But  under  particular  circumstances  it  is  sometimes  done. 
See  Moyal  Exchange  Assurance  Company  v.  Barker,  I  Ves,  $  B.  567. 
»-,  sad  the  cases  in  the  Exchequer  collected  in  Eden  on  Injunctions, 

hi*-  '  '      -       „ 
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Rou*  PEARSE  ».  BARON. 

June  5.         

TIY  the  articles  made  in  1818,  with  the  approbation  of 
£j^Jkr  B  -*-*  the  Court,  upon  the  marriage  of  ifc  Lethbridge  and 
with  a  power  Elizabeth  his  wife,  the  latter  being  then  an  infant,  an^  a 
si  yeanfand  warc*  of  the  Court,  it  was  stipulated  that  a  settlement  of 
other  usual  •  certain  premises  should  be  executed,  which  was  to  con* 
jnoTauthorize  tain  a  power  of  leasing  for  twenty-one  years  in  posses- 
****  J*?"**110"  sion,  a  power  of  sale  and  exchange,  of  appointing  new 
of  granting  trustees,  "  and  all  such  other  powers,  provisoes,  clauses, 
fife?"*  covenante,  and  agreements,,  as  are  usually  inserted  in 
terms,  settlements  of  the  like  nature." 

The  lady  having  attained  twenty-one,  the  settlement 
was  about  to  be  executed;  and  a  petition  was  now  pre- 
sented, praying  a  reference  to  enquire  whether  it  would 
be  for  the  benefit  of  the  parties,  that  a  power  should  be 
inserted  for  granting  building  leases :  the  situation  of 
the  premises,  near  the  Waterloo  Bridge,  was  such  as  to 
-  render  them  extremely  valuable  for  the  purpose  of 
building. 

Mr.  Ching  in  support  of  the  petition. 

» 

The  Master  of  the  Bolls  was  of  opinion,  that  the  ge- 
neral words  were  of  no  effect,  as  opposed  to  the  mention 
of  a  particular  term  of  years,  for  which  there  was  to  be 
a  power  of  granting  leases.  You  cannot  reform  and 
alter  the  contract,  on  the  faith  of  which  the  marriage 
took  place,  because,  from  the  altered  circumstances  of  the 
property,  it  has  become  more  desirable  to  grant  leases 
for  a  long  term  than  a  short  one.  The  articles  are  com- 
N  pletely  binding,  and  the  only  question  is,  whether  there 

are  any  words  to  let  in  this  power,  which  I  think  there 
are  not. 
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TOOSEY  v.  BURCHELL.  June  21. 

TTNDER  the  decree  in  this  cause,  the  accounts  of  the  Leave  given, 

•     estate  of  E. Storace,  deceased,  had  been  taken,  and  tothePpu^OI,, 

by  an  order  made  on  further  directions,  the  Master  was  chaser  of  the 

to  enquire  who  were  the  children  of  E.  Toosey  (in  whose  party  to  attend 

favour  the  will  contained  a  bequest)  and  who  were  the  the  Matter  in 
.  ,    ,  .i  m  n  making  enqui- 

persons  entitled  to  the  residue.     W.  F.  Toosey>  one  of  ries  directed 

the  plaintiff,  having  sold  and  assigned  his  interest  in  the  by  the  decree 

fund,  the  purchaser  now  petitioned  for  leave  to  attend 

the  Master  in  making  the  enquiries.     W.  F.  Toosey  had 

since  taken  the  benefit  of  the  insolvent  debtor's  act 

Mr.  Sugden  for  the  petitioner. 

Mr.  Norton  opposed  the  petition,  stating,  that  the  va- 
lidity of  the  assignment  was  disputed  on  the  ground  of 
its  having  been  obtained  by  undue  means,  and  for  an 
inadequate  consideration,  and  contending  that  the  peti- 
tioner, not  being  a  party  to  the  cause,  could  not  regularly 
obtain  leave  to  attend  the  Master,  without  filing  a  supple- 
mental bill  to  establish  his  right,  which  the  plaintiff 
would  be  ready  to  meet,  (a) 

The  Master  of  the  Bolls  made  the  order  as  prayed, 
saying,  that  it  must  be  qualified  so  as  not  to  prevent  the 
plaintiff  from  having  any  remedies  that  he  might  be  en- 
titled  to  against  the  assignment,  and  that  it  must  be  at 
die  expence  of  the  petitioner. 


His  Honour  doth  order  that  the  said  petitioner  W.  F. 
fe  at  liberty  to  attend  the  said  Master  upon  the  several 

(a)  See  Foster  v.  Deacon,  6  Mad.  59. 

enquiries, 
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1821.        enquiries,  directed  by  the  said  order  of  the  6th  day  of 

Toosey       ^me  *8^* '  anc^  **  **  or^ere^  ^at  ^e  solicitor  for  the 

v.  plaintiffs  do,  from  time  to  time,  give  notice  to  the  petiti- 

racKELL.     Qner  o£  ^jj  proceedings  to  be  had  and  taken  in  the  said 

Master's  office,  and  otherwise,  in  and  about  the  suit,  until 
the  further  order  of  this  Court,  the  petitioner  by  his 
counsel  undertaking  to  pay  the  costs  of  all  parties,  and 
of  the  assignees  of  the  plaintiff  W.  F.  T.  of  this  applica- 
tion, to  be  taxed,  &c.,  and  that  die  same  be  paid  by  the 
said  petitioner;  and  this  order  is  to  be  without  prejudice 
to  the  rights  of  the  parties  to  this  suit,  and  also  without 
prejudice  to  the  right  of  the  assignees  of  the  plaintiff 
W.  F*  T.,  to  dispute  the  validity  of  the  assignment  in 
the  said  petition  named. 

Reg.  Lib.  B.  1820.  fo.  1427. 


June  35.  Exparte  HALL,  in  the  matter  of  LEGARD. 

Committee  of  FT^HIS  was  a  petition  by  one  of  the  creditors  of  a  lu- 
electing^"6"  nafic,  praying  that  the  committee  might  be  charged 

para  his  ac-       w\(h  interest  on  the  balances  in  his  hands.     Upon  a 
counts  and  re-  „  .  .  .  .        ,  .  .  r  • 

taining  ba-       former  petition  presented  by  the  petitioner,  a  reference 

lances,charged  had  been   directed  to  take  the  committee's  accounts, 
witn  interest, 

on  the  petition  which  was  still  pending.     It  appeared  that  the  committee 
B  creaiU)T'    had  not  passed  his  accounts  for  several  years,  and  had 
retained  balances  in  his  hands. 

Mr.  WethereU  in  support  of  the  petition. 

Mr.  Home  against  it,  urged  that  the  former  petition 
had  not  prayed  for  interest,  that  the  accounts  were 
still  proceeding,  and  that  no  objection  was  made  on  the 
part  of  the  next  of  kin,  the  persons  most  interested ;  with 

respect 
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respect  to  the  balances,  he  desired  an   enquiry  under        182]. 
what  circumstances  they  were  retained.  IbT  t  JT ; 

Hall. 
Tfo  Lord  Chancellor. 

Nothing  is  of  more  consequence  than  to  protect  the  Importance  of 
°  *  »    *  providing  for 

person  of  the  lunatic,  by  providing  for  the  payment  of  paymentofthe 

his  creditors,  as  far  as  it  can  be  done;  it  being  in  the  j^tic^ 

power  of  any  of  them  to  arrest  him,  order  to  pro- 

tect him  From 


In  this  case  a  petition  was  presented,  and  upon  it  a 
reference  was  directed,  pending  which  this  application  is 
made.  When  the  former  petition  was  presented,  it  was 
not  known  what  the  accounts  were;  it  could,  therefore, 
only  pray  that  the  accounts  might  be  taken,  and  in  the 
course  of  taking  them,  it  appeared  that  there  were  large 
sums  in  the  committee's  hands ;.  and  it  is  now  prayed 
that  he  may  be  charged  with  interest  upon  them.  Now 
it  is  quite  competent  to  him  to  say  in  answer,  if  he  can, 
that  he  retained  those  sums  under  circumstances  making 
it  unfit  that  he  should  be  called  on  for  interest,  But 
primdjacie9  where  his  accounts  have  not  been  passed  for 
several  years,  and  he  has  had  balances  in  his  hands,  it 
is  a  case  for  interest.  I  think,  therefore,  that  he  must 
be  charged  with  interest,  unless  he  can  show  by  affidavit 
any  circumstances  to  excuse  him. 


arrest. 


Ex  parte  WATSON,  june  26, 

THIS  was  a  petition  in  the  matter  of  a  person  found  Petitions  in 
•  j.   .  t      •        •  •-•  the  matter  of 

an  idiot  by  inquisition.  a  peKon 

found  an  idiot 
The  Lord  Chancellor  observing  the  nature  of  the  find-  ™™the  Cor- 
ing, said  that  the  petition  ought  to  be  served  upon  the  ney-General, 
Attorney-General.  . 

Vol.  III.  M  Mr.  Barber, 
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Ex  parte 
Watson. 


Mr.  Barber  in  support  of  the  petition,  mentioned  that 
former  orders  had  been  made  upon  petitions  in  the  same 
matter,  without  this  service  being  thought  necessary. 

The  Lord  Chancellor, 

Then  those  orders  must  have  been  made  upon  the 
supposition  that  it  was  a  case  of  lunacy.  In  all  probabi- 
lity the  Crown  will  not  take  advantage  of  it,  but  to  keep 
the  practice  regular,  notice  should  be  given. 


Roixaw 

The  Cow*  has 
no  jurisdiction 
on  petition  in 
the  case  of  a 
Friendly 
Society,  where 
they  have 
ceased  to  act 
on  the  rules 
allowed  and 
filed  pmsuant 
to  the  statute. 


Ex  parte  NORRISH. 

HPHIS  was  a  petition  under  the  statute  33  Geo.  3.  c.54., 
praying  that  J.  Petrie,  late  one  of  the  trustees  of 
a  friendly  society,  might  be  ordered  to  transfer  and  pay 
over  some  funds  in  his  hands,  to  a  new  trustee  appointed 
in  his  stead.  The  society  had  been  formed  in  the  year 
1795 ;  the  rules  had  afterwards  been  altered,  and  in  the 
year  1813,  they  were  allowed  at  the  Quarter  Sessions, 
and  filed  with  the  Clerk  of  the  Peace,  pursuant  to  the 
act.  Soon  after  that  time,  some  dissatisfaction  with  the 
conduct  of  the  officers  had  arisen,  and  a  committee  was 
appointed  for  the  regulation  of  the  affairs  of  the  society. 
It  appeared  that  since  that  time  the  rules  had  not  been 
attended  to ;  meetings  had  not  been  held,  or  payments 
made,  and  officers  had  not  been  regularly  appointed* 
Petrie  stated  that  the  new  trustee  had  not  been  chosen 
according  to  the  rules,  and  imputed  to  the  other  partiea 
various  acts  of  extravagant  waste  of  the  funds. 

Mr.  Barber  for  the  petition. 
Mr.  Parker  against  it. 
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The  Master  of  the  Rolls  said,  that  it  was  a  great  mi*- 
fortune  to  these  societies,  that  they  were  in  the  habit  pf 
deviating  from  their  rules.  Here,  since  the  year  1813, 
they  had  ceased  to  act  upon  the  rules  that  had  been  re* 
gistered;  and  had  proceeded  upon  a  different  plan. 
What  had  been  done  since,  had  been  done  by  agree- 
ment, and  not  under  the  regulations.  They  had  become 
dissolved ;  and  the  Court  had  no  longer  any  jurisdiction 
under  the  act;  if  any  relief  could  be  given  it  must  be 
upon  bill. 

Petition  dismissed* 


1621. 

IS*  parte 
NoRHfsa. 


HILL  v.  KIRWAN. 

*T*HIS  cause  coming  on  to  be  heard,  an  objection  was 
taken  for  want  of  parties,  which  upon  argument  was 
allowed,  and  the  cause  was  therefore  ordered  to  stand 
over;  the  question  was  whether  the  plaintiffs  should  pay 
the  costs  of  the  day.  The  objection  was  not  noticed  in 
the  answer. 


Mr.  Shadmell  and  Mr.  Garratt  for  the  plaintiffs,  cited 
Mitchell  v.  Bailey  (a),  where  it  was  held  by  the  Vice- 
chancellor,  that  if  the  answer  did  not  state  the  objection, 
die  defendant  was  not  entitled  to  the  costs  of  the  day. 


Rolls. 
July  24. 

On  a  cause 
standing  over 
for  want  of 
parties,  the 
plaintiff  is  in 
general  to  pay 
the  costs  or 
the  day,  al- 
though the  ob- 
jection be  not 
noticed  in  the 
answer.  Sewbh 


Mr.  Agar  and  Mr.  Combe  on  the  other  side  contended, 
that  the  rule  of  giving  the  costs  of  the  day  did  not  ad- 
mit of  any  exception  in  the  case  of  the  answer  not  stating 
the  objection.  Formerly  bills  were  often  dismissed  for 
want  of  parties,  till  the  case  of  Green  v.  Poole  (b) :  in 
that  case  the  Court  of  Exchequer  having  dismissed  the 

(«)  3  Modd.  61.        (*)  4  Bro.  P.  C.  123.  Ed*  Toml.  vol.  v.  p.504. 

M  2  bill, 
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1821.  bill,  the  House  of  Lords  reversed  their  decree,  and  gave 
leave  to  amend  on  payment  of  costs ;  and  in  Stafford  v. 
The  City  of London  (a),  and  Jones  v.  Jones  (A),  the  rule 
of  making  the  plaintiff  pay  costs  when  indulged  with 
lea'te  to  amend,  is  laid  down  without  qualification. 

The  Master  of  the  Rolls. 

If  there  were  no  authority  upon  this  point,  how  would 
it  stand  upon  principle  ?  I  should  have  thought  that  it 
was  at  least  in  the  power  of  the  Court  to  give  the  costs 
of  the  day,  for  it  is  an  indulgence  to  permit  the  cause  to  . 
stand  over  with  leave  to  amend,  and  an  indulgence  may 
surely  be  granted  on  terms.  *  The  practice  of  not  dis- 
missing bills  for  want  of  parties  was  settled  by  a  case 
before  Sir  J.  Jekyll,  in  which  there  was  an  appeal  (c\ 
and  by  the  decision  of  the  House  of  Lords  in  the  case 
cited.  There  they  seem  to  have. thought  that  the  leave 
to  amend  ought  to  be  accompanied  with  an  order  for  the 
plaintiff  to  pay  the  costs  of  the  day. 

As  to  the  necessity  of  the  defendant  stating  the  ob- 
jection, whose  business  is  it  to  take  care  that  the  plead- 
ings are  in  a  correct  state  ?  It  is  the  business  of  the 
plaintiff:  he  ought  to  know  his  own  case,  and  frame  his 
bill  accordingly.  It  is  clear  that  the  costs  are  incurred 
by  the  mistake  of  the  plaintiff;  and  is  the  defendant  to 
suffer  because  he  has  not  pointed  it  out  ?  It  does  not 
follow  that  the  parties  would  have  been  added ;  here  it 
was  argued  that  it  was  not  necessary  to  add  them.  The 
House  of  Lords  seem  to  have  considered  the  payment  of 
costs  as  the  ordinary  practice,  and  Lord  Hardwicke 
speaks  of  it  in  that  way  in  Jones  v.  Jones :  so  also  in  the 
case  cited  from  Peeve  Williams.  I  should  be  disposed 
to  say  that  it  is  in  the  discretion  of  the  Court,  and  that 

(*)  1 />. IP. *l&  \Stro.95.      (6)  3  Atk.  MO.      (c)  SeeiM.  Ilk 

~  unless 
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unless  there  be  particular  circumstances,  the  plaintiff* 
ought  to  pay  the  costs  of  the  day.  But  in  deference 
to  the  authority  mentioned,  I  will  consider  it  before  I 
decide. 


M 


1821. 


Hill 
v.  ' 
Kiawan. 


Mr.  Shadwell  then  declined  pressing  the  point  further, 
and  the  usual  order  was  made. 


DONOVAN  v.  FRICKER. 

^T^HIS  was  a  bill  by  the  assignees  of  R.  Kennett  wider 
*  the  insolvent  act,  against  Daniel  Duff9  his  assignee 
under  a  previous  commission  of  bankrupt,  and  against 
G.  Flicker  and  J.  Henderson,  to  set  aside  an  agreement 
for  a  lease,  and  an'  assignment  from  Duff  to  the  latter. 
It  appeared  that  Kennett  was  possessed  of  two  leasehold 
houses,  one  in  Bond  Street,  and  the  other  in  Albermarle 
Street;  the  former  was  demised  by  him  to  the  de- 
fendants, Fricker  and  Henderson.  After  his  bankruptcy, 
his  assignee  Diiff  in  June  1804,  agreed  to  demise  the 
other  house  to  them  for  twenty-one  years ;  he  after- 
wards in  April  1809,  sold  and  assigned  to  them  the 
bankrupt's  interest  in  both  houses.  The  bill  charged 
inadequacy  of  consideration,  and  other  circumstances  af- 
fecting these  transactions  with  fraud.  The  defendant 
Duff' did  not  appear. 


Rolls. 
July  30,31. 

A  purchase 
being  set  aside 
for  fraud,  and 
the  purchaser 
decreed  to 
pay  an  occu- 
pation rent, 
receiving  back 
his  purchase- 
money  with 
interest,  there 
being  a  con- 
siderable ex- 
cess  of  the 
rent  above  the 
interest,  an- 
nual rests  di- 
rected to  be 
made  in  die 
accounts,  until 
the  excess  of 
the  rent  should 
liquidate  the 
principal. 


By  the  decree  pronounced  at  the  Rolls  on  the  1 9th  of 
December  1814,  it  was  declared  that  the  agreement  for  a 
lease,  and  the  assignment  ought  to  be  set  aside ;  the 
Master  was  directed  to  set  an  occupation  rent  upon  the 
house  in  Albetmarle  Street,  from  the  commencement  of 
the  term  to  the  time  of  making  his  report,  with  which 

M  3  the 


A 
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the  defendants  Frictcer  and  Henderson  were  to  be 
charged,  and  also  with  the  rent  due  for  the  house  in 
Bond  Street  under  the  former  lease.  They  were  to  be 
allowed  for  lasting  repairs,  and  substantial  improvements, 
find  were  at  their  own  expence  to  reinstate  as  a  private 
house,  one  of  the  houses  which  they  had  converted'  into 
a  shop.  An  account  was  to  be  taken  of  what  was  due 
to  them  for  the  sum  of  1 100/.  paid  by  them  as  the  con- 
sideration  for  the  assignment,  with  interest  at  the  rate 
of  5h  per  cent. ;  and  what  should  be  found  due  from 
them  was  to  be  deducted  from  what  should  be  found 
due  to  them,  and  Jthe  difference  to  be  paid  by  the  plain- 
tiffs; if  the  defendants  should  appear  to  have  been  over- 
paid, they  were  to  repay  the  excess,  to  the  plaintiffs. 
They  were  to  reassign  the  premises,  and  to  pay  the  plain- 
tiffs costs,  {a) 


The  plaintiffs  now  presented  a  petition  of  rehearing, 
praying  that  the  Master  might  be  directed  to  make  an- 
imal rests  in  the  account,  so  as  to  apply  the  excess  of 
the  rent  above  the  interest,  which  was  considerable,  in 
reduction  of  the  principal. 

Mr.  Wing  field  and  Mr.  Wfottetley  for  the  plaintiffs* 

The  defendants  were  in  possession  as  purchasers  un- 
der a  contract  void  on  the  ground  of  fraud ;  the  situation 
to  which  theirs  is  most  nearly  assimilated  is  that  of 
mortgagee,  and  the  account  ought  therefore  to  be  taken 
on  the  same  footing  as  against  a  mortgagee  in  possession. 
And  in  the  case  of  a  mortgagee,  where  the  rent  exceeds 
the  interest,  the  excess  is  applied  in  sinking  the  princi- 
pal, and  for  that  purpose  annual  rests  are  directed. 
Robinson  v.   Cttmming  (b)9  Shepherd  V.  Elliot,  (c)     The 


(a)  Reg.  Lib.  A.  1 8 14.  fo.  1 743.  (£)  2  Atk.  410. 

\c)  4  Madd.  254.  Sfee  also  Trimlctton  v.  Hamll,  1  Ball  <$•  Be.  577. 


same 
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same  rule  ought  to  prevail  in  this  case.  In  Toddy. 
Gee  (a),  a  vendor  having  retained  the  possession  impro- 
perly after  payment  of  part  of  the  purchase-money,  was 
decreed  to  pay  interest  on  the  rents  and  profits  which 
he  had  received. 
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Mr.  Heald  and  Mr.  Merivale  on  the  other  side,  refer* 
red  to  Davis  v.  May  (£),  and  argued,  that  on  a  decree 
for  redemption,  the  direction  to  make  rests  was  not  of 
course,  but  was  only  given  in  special  cases,  and  was  not 
extended  beyond  mortgage  accounts :  no  case  like  the 
present  had  been  found  where  rests  had  been  made. 

The  Master  qfthe  Roijls. 

It  being  admitted  that  the  sale  to  the  defendants  can* 
not  stand,  the  only  question  is  whether  the  account  was 
properly  directed.  An  occupation  rent  was  to  be  fixed, 
and  the  11 00/.  paid  by  the  defendants  was  to  be  restored 
to  them  with  interest  at  51.  per  cent.  But  to  take  the  ac- 
count in  that  way,  it  is  said,  does  an  injustice  to  the  cre- 
ditors, for  that  if  the  annual  excess  of  the  occupation  rent 
above  the  interest  was  applied  to  the  reduction  of  the  prin- 
cipal, the  consequence  would  be,  that  in  a  few  years  the 
whole  would  be  paid  off,  and  then,  from  that  time,  the 
defendants  would  have  to  account  for  the  rent  without 
any  counterdemand  of  interest 

No  case  has  been  cited  exactly  similar.  We  must 
take  it,  that  the  defendants  entered  into  possession  with- 
out title,  and  if  we  were  to  compare  it  with  what  would 
be  done  in  such  a  case  at  law,  the  plaintiffs  would  there 
have  an  action  for  use  and  occupation,  and  would  re-* 
cover  the  value  of  the  rent  without  interest;  and  on  the 
other  hand,  the  defendants,  if  they  could  get  back  the 


(a)  1  Swan,  25$. 


(6)  Coop,  C.  C.  238.    19  Vet.  38 J. 
M  4  UOO/4 
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11  OOf.  would  not  recover  interest  upon  it,  there  being 
no  contract  for  interest.  Then  if  we  give  interest  at  51. 
per  cent,  to  the  wrongful  purchaser,  can  we  refuse  to 
charge  him  with  interest  on  the  rents,  and  thus  in  effect 
give  him  interest  on  his  purchase- money  after  the  whole 
of  it  has  been  repaid  to  him  ?  Looking  at  it  indepen- 
dently of  the  authorities,  the  rent,  if  applied  to  reduce 
the  principal,  would  gradually  sink  the  whole  of  it*  Now 
this  rent  belonged  to  the  plaintiffs,  and  ought  to  have 
been  paid  to  them  :  the  defendants  kept  it,  and  bad  the 
benefit;  then  are  they  to  go  on  receiving  the  same 
amount  of  interest,  while  they  have  this  fund  in  their 
hands?  Without  supposing  any  fraud,  but  considering 
that  restitution  is  to  be  made  on  each  side,  justfce  re- 
quires that  the  one  debt  should  be  set  off  against  the 
other. 


Rests  not  ne- 
cessarily di- 
rected in  ac- 


With  respect  to  authority,  in  the  first  place  it  is 
always  usual  to  charge  interest  in  cases  of  breach  of 
trust,  and  if  the  defendants  are  affected  with  a  trust,  tbey 
must  be  liable  to  the  consequences.  In  the  next  place, 
this  Is  closely  analogous  to  the  case  of  a  mortgagee,  ex- 
cepting that  the  latter  is  more  favourably  situated,  as  he 
enters  rightfully.  It  is  said  that  mortgagee's  accounts 
are  not  always  taken  with  rests,  and  I  believe  the  pro- 
counts  against  per  course  is  for  the  Master  not  to  make  rests  unless 
mortgagees*       ^e  court  directs  it,  and  the  Court  does  not  necessarily 

direct  it  Thus  rests  were  not  made  in  the  case  of 
Davis  v.  May,  where  the  defendant  had  suffered  from 
the  non-payment  of  the  interest,  and  so  if  the  excess  of 
the  rent  above  the  intetest  is  very  small.'  Here,  however, 
the  excess  appears  to  be  considerable,  the  value  of  the 
houses  being  much  more  than  551.  per  annum,  and  the 
interest  was  not  in  arrear.  The  excess  being  consider- 
able, appears  to  have  influenced  the  Court  in  Fulthorpex. 

Foster. 
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Foster,  (a)     The  case  of  Todd  v.  Gee  was  not  exactly 
like  this :  the  vendor  there  kept  possession  of  the  estate 
and  of  the  purchase-money,  at  the  same  time  resisting 
the  performance  of  the  contract     It  seemed  to  me  that 
he  ought  to  be  put  in  the  same  situation,  as  if  he  had 
completed  it  at  the  time  when  he  ought  to  have  done  so. 
On  the  same  principle  I  go  here.     The  defendants  have 
.got  possession   of  the  plaintiff's  estate;    the  plaintiffs 
ought  to  have  had  it,  and  on  the  other  hand  the  defen- 
dants ought  to  have  had  the  money :  this  is  now  to  be 
set  right,  and  it  appears  to  me  that  the  plain  justice  of 
-the  case  is,  that  the  excess  of  the  rent  ought  to  be  set 
off  annually  against  the  principal.    But  it  does  not  follow 
that  the  defendants  are  to  pay  interest  upon  interest  after 
the,annual  rent  has  liquidated  the  whole  of  the  principal : 
after  that  it  becomes  merely  an  account  of  the  occupa- 
tion rent,  which  is  to  be  taken  without  interest     The 
petition  does  not  pray  more,  only  desiring  that  the  ex- 
cess of  the  rent  may  be  applied  to  reduce  the  principal 
till  it  is  paid  off. 
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TURNER  v.  HARVEY. 

Tj  Y  the  marriage  settlement  of  H.  Jenkin,  an  estate  in 
the  county  of  Lincoln  was  settled,  subject  to  a  mort- 
gage for  400/.  upon  himself  and  his  wife  for  their  lives 
respectively,  and  after  their  deaths,  upon  trust  to  be  sold, 
and  the  money  arising  from  the  sale,  after  discharging 
the  mortgage,  and  paying  another  sum  of  500/.  was  to 
be  divided  among  the  children  of  the  marriage;  their 
shares  to  be  vested  at  21  if  sons,  and  if  daughters  at  21  or 
marriage.  There  were  several  children  of  the  marriage, 
one  of  whom  only,  Rebecca  Ann^  attained  twenty-one ; 


August  l. 

Relief  given 
against  a  con- 
tract where 
the  purchaser 
knew  that  the 
vendors,  the 
assignees  of  a 
banKrupt,were 
ignorant  of  a 
circumstance 
considerably 
increasing  the 
value. 


(a)  1  Fern.  476. 
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she  married  R.  Eoeritt,  who  in  the  year  1805  became  a 
bankrupt ;  the  plaintiffs  were  appointed  his  assignees. 

At  the  time  of  the  bankruptcy  Mrs.  Everitt  was  alive: 
and  the  plaintiffs  became  entitled  in  her  right  to  a  vested 
interest  in  the  surplus  of  the  money  to  arise  from  the 
sale,  subject  to  the  contingency  of  her  surviving  her 
husband,  to  the  provision  to  be  made  for  her  out  of  it, 
and  to  the  life-interests  of  H.  Jenkin  and  his  wife ;  they 
were  of  advanced  age,  and  not  likely  to  have  other  chil- 
dren. Mrs.  Everitt  was  stated  to  be  at  that  time  in 
good  health,  and  was  thought  to  be  likely  to  survive  her 
husband. 


In  the  month  of  October  1807,  the  defendant  applied 
to  the  plaintiffs,  stating  himself  to  be  instructed  as  soli- 
citor to  H.  Jenkin,  to  treat  with  them  for  the  purchase 
of  the  bankrupt's  interest  in  the  produce  of  the  estate  in 
question.  They  required  as  the  price,  first  250/.,  and 
afterwards  260/. ;  a  few  letters  passed  between  them,  and 
tRe  treaty  went  off.  In  the  month  of  October  1808,  the 
defendant  agreed  in  the  name  of  one  G.  Whitetyj  with  the 
plaintiff  Turner  for  the  purchase  of  the  bankrupt's  inte- 
rest for  the  sum  of  280/. ;  the  contract  was  made  subject 
to  the  approbation  of  the  other  plaintiff,  and  to  the 
consent  of  the  creditors,  which  wet e  afterwards  obtained ; 
the  name  of  Whitely  was  used  in  this  transaction  for  the 
defendant,  who  was  the  real  purchaser.  The  plaintiffs 
subsequently  found  that  Mrs.  Everitt  had  died  in  the 
previous  July,  and  they  filed  the  bill  for  the  purpose 
of  having  the  agreement  set  aside,  alleging  that  the  de- 
fendant was  aware  of  this  circumstance,  which  was  mate- 
rial, as  enhancing  the  value  of  the  property,  and  that  he 
had  concealed  it  from  them.  The  defendant  admitted  his 
knowledge  of  the  fact  of  Mrs.  Everitfs  death,  and  that 
in  his  conversations  with  the  plaintiffs  and  their  solicitor 

he 
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he  had  not  mentioned  it*  but  he  conceived  that  they  t  1321* 
must  or  might  have  known  of  it,  it  having  been  an- 
nounced in  the  public  papers.  The  circumstances  at- 
tending the  contract  are  detailed  in  the  course  of  the 
Lord  Chancellor's  judgment.  It  was  calculated  by  an 
actuary,  that  at  the  time  of  the  contract  the  property  was 
worth  about  600/. 

The  cause  was  heard  in  November  181$,  before  his 
Honour  the  then  Vice-chancellor,  who  dismissed  the 
bilL     It  now  came  on  upon  appeal  from  that  decree. 

Mr.  Home  and  Mr.  ShadweU  for  the  plaintiffs. 

The  defendant  at  first  introduced  himself  to  the  plain- 
tiffs as  solicitor  for  Jenkin,  whom  he  represented  to  be  de- 
sirous of  purchasing ;  in  his  first  letter  he  inserts  some 
intimations  with  a  view  to  depreciate  the  property.  The 
price  then  named  was  260/.  A  few  months  after,  by  the 
death  of  Mrs.  Everitt,  it  was  discharged  from  her  equity, 
and  from  her  chance  of  survivorship.  By  this  event, 
of  which  he  was  aware,  the  value  was  at  least  doubled, 
and  he  then  applied  to  purchase,  using  for  the  purpose 
of  concealment  the  name  of  Whitely,  who  in  fact  had  no 
concern  in  the  matter.  The  price  agreed  on  being  280/. 
only,  must  have  convinced  him  that  the  assignees  were 
not  aware  of  the  alteration  of  the  circumstances.  He 
gave  no  information  of  it,  though  well  acquainted  with 
the  state  of  the  family.  In  the  advertisement  for  the 
creditors,  the  receipt  written  by  himself,  and  in  his  let-1 
ters,  no  allusion  is  made  to  it,  but  the  reversion  in  ques-* 
tion  is  still  spoken  of  as  the  bankrupt's  interest  in  right 
of  his  wife.  If  this  concealment  in  a  common  case  would 
not  amount  to  a  fraud,  greater  weight  must  be  given  to 
it,  where  the  vendors  are  trustees,  who,  as  he  must  have 
known,  were  entering  into  an  improvident  contract,  and 
were  under  a  mistake  as  to  the  nature  of  what  they  were 

selling 
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1821.        selling.     In  Evans  v.  Llewellyn  (a\  a  deed  was  set  aside 
Tuehee       as  ™Pr°y^ently  entered  into,   by  persons  uninformed 
of  their  rights,  though  without  any  actual  fraud  or  im- 
position. 

Mr.  Hart  and  Mr.  Treslove  for  the  defendant 

The  death  of  Mrs.  Everitt  having  been  publicly  ad- 
vertised, it  cannot  be  assumed  that  the  plaintiffs  were 
ignorant  of  it :  still  less  can  it  be  assumed  that  the  de- 
fendant supposed  them  not  to  have  been  informed  of  it. 
But  even  if  he  did,  no  fraud  can  be  imputed  to  his  con- 
duct* The  treaty  did  not  proceed  upon  the  footing  of 
any  confidence  being  reposed  in  him.  They  dealt  as 
parties  are  always  at  liberty  to  do,  openly  and  adversely, 
and  were  not  bound  to  make  any  communications  of  what 
either  of  them  might  happen  to  know.  A  man  may,  as 
laid  down  by  Lord  Tkurlaw  (£),  deal  for  an  estate  un- 
der which  he  knows  that  there  is  a  mine,  without  in- 
forming the  vendor  of  it  Where  there  is  no  deception, 
and  no  concealment  of  what  ought  to  be  communicated, 
there  is  no  fraud.  It  is  said  that  the  plaintiffs  are  trus- 
tees, but  that  circumstance  furnishes  no  reason  why  they 
should  not  be  bound  by  a  contract  fairly  entered  into. 
If  the  contract  were  so  improvident  as  to  be  deemed  a 
breach  of  trust,  the  Court  might  refuse  to  execute  it, 
but  could- not  on  that  ground  order  it  to  be  cancelled. 

The  Lord  Chancellor. 

Few  cases  turn  on  greater  niceties  than  those,  which 
involve  the  question  whether  a  contract  ought  to  be  de- 
livered up  to  be  cancelled,  or  whether  the  parties  should 
be  left  to  iheir  legal  remedies.  I  was  surprised  at  hear- 
ing it  argued  that  this  is  a  case  in  which  a  specific 
performance  could  be  decreed ;  for  nothing  appears  to 


(a)  2Bro.  C.  C.  150.  1  Cox.  335. 


(A)2#ro.C.C.42p. 
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me  more  clear  than  than  it  could  not.  Indeed  the  cir- 
cumstance that  the  contract  was  made  so  long  ago  as  the 
year  1808,  and  that  a  bill  has  been  filed  to  have  it  de- 
livered up,  operating  as  a  provocative  to  the  defendant 
to  file  a  bill  to  have  it  performed,  and  the  circumstance 
of  his  not  having  done  so,  shew  it  to  be  a  case  in  which 
no  one  could  advise  him  to  take  that  course. 


1*8 1, 


The  decree  does  not  go  so  far  as  to  declare  the  defen- 
dant entitled  to  a  specific  performance  \  it  only  says,  that 
at  the  instance  of  the  plaintiffs,  the  Court  will  not  deal 
with  the  case  for  the  purpose  of  directing  the  re-payment 
of  the  purchase-money  and  interest,  and  of  ordering  the 
agreement  to  be  delivered  up  to  be  cancelled.  It 
amounts  to  this  only,  that  the  parties  are  to  be  left  to 
law. 


The  case  is  this.     By  the  settlement  on  the  marriage 
oijenkin,  an  estate  was  conveyed  to  trustees,  and  after 
the  death  of  the  husband  and  wife  it  was  to  be  sold,  and 
the  surplus  of  the  purchase-money,  after  paying  certain 
pharges,  was  to  be  paid  to  the  children  of  the  marriage. 
The  state  of  the  family  was  this :  there  were  three  chil- 
dren besides  Mrs.Everitt;  the  three  others  died,  and  she 
thus  became  entitled  to  the  whole  sum,  subject  to  the  fife 
interests  of  her  father  and  mother,  and  to  the  contingency 
of  their  having  more  children.    She  married  Everitt9 
and  it  appears  in  evidence,  that  at  the  time  of  his  bank- 
ruptcy, his  health  was  not  in  so  good  a  state  as  hers, 
and  it  was  most  likely  that  she  would  survive  him.     On 
his  bankruptcy,  his  assignees  became  entitled  to  what- 
ever he  would  have  taken  in  her  right ;  that  is,  they 
would  be  bound  to  make  a  settlement  on  her  and  her 
issue,  and  they  took  subject  to  the  chance  of  her  survrr- 
ing  him,  and  the  property  falling  into  possession  after- 
wards; 
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1821.       wards;  and  it  is  clear  that  they  could  only  sell  subject 
to  these  claims,  (a) 

This  being  so,  the  first  transaction  is  the  treaty  by  the 
defendant  on  behalf  otjenkifij  and  I  will  take  that  to 
have  been  bond  fide,  and  that  he  was  really  acting  for 
Jenkin.  It  seems  he  was  the  family  attorney.  On  the 
29th  of  October  1807,  he  writes  this  letter  to  the  plain- 
tiff's solicitor,  and  to  be  sure  any  representations  he 
makes  as  to  the  nature  of  the  interest  may  be  very 
wisely,  cunningly,  and  astutely  put;  but  certainly  they 
cannot  be  disregarded  here.  He  says :  "  Sir,  Mr# 
Jenkin  of  hong  Sutton  has  directed  us  to  apply  to  you 
relative  to  the  claim  which  the  assignees  of  Mr.  Everitt 
have  set  up  to  his  supposed  interest  in  an  estate  at  Sutton, 
in  consequence  of  his  marriage  with  Miss  Jenkin.  From 
a  perusal  of  the  settlement  on  the  marriage  of  Mr.  and 
Mrs.  Jenkin,  it  appears  that  Mr.  Eoeritfs  interest,  if  he 
has  any  at  all,  is  so  remote  and  contingent  as  to  be  worth 
very  trifling." 

Now  I  cannot  suppose  the  defendant  to  be  so  grossly 
ignorant  as  not  to  know  that  it  was  something  more  than 
a  supposed  interest  He  speaks  of  it  as  being  of  trifling 
value ;  language  which  he  could  not  use  afterwards  when 
the  wife  was  dead ;  he  must  have  known  /that  the  bank* 
rupt  would  be  absolutely  entitled,  subject  to  the  life* 
interests  of  the  father  and  mother.  The  letter  then 
proceeds  to  say,  that  Mr.  Jenkin  wishing  that  Everitt 
should  try  his  fortune  again  in  business,  was  willing  to 
give  the  assignees  a  reasonable  compensation,  and  hopes 
that  they  will  not  press  too  hard  upon  an  unfortunate 
individual.  It  is* signed  in  the  name  of  the  defendant 
and  his  partner.  This  matter  seems  to  have  soon 
dropped. 

(«)  See  Mttford  v.  Mitford,  9  Vet.  87. 

In 
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In  July  1808  the  wife  died ;  the  defendant  knew  this 
before  October ;  and  I  must  take  it  that  he  knew  that 
the  assignees  were  then  entitled,  subject  to  no  claim  to 
deduction,  but  subject  only  to  the  life-interests  of  Mr.  and 
Mrs.  Jenkin.  In  the  month  of  October  he  agreed  to  pur- 
chase it;  the  agreement  was  one  that  was  of  necessity  sub- 
ject  to  the  consent  of  the  creditors,  and  it  was  expressly 
understood  that  it  was  not  to  be  binding  without  that 
consent.  Accordingly  a  meeting  of  creditors  was  adver- 
tized for  the  12th  of  November,  "  To  assent  to  or  dissent 
from  the  said  assignees  selling  and  conveying  the  said 
bankrupt's  interest  in  right  of  his  wife  to  certain  money 
wider  the  marriage  settlement  of  H.  Jenkin  and  Ann 
Jenkin,  the  father  and  mother  of  the  said  bankrupt's 
wife."  The  meeting  was  held  under  this  advertisement, 
and  all  proves  that  what  they  were  dealing  about  was 
considered  to  be  the  interest  of  the  bankrupt  in  right  of 
his  wife.  The  defendant  could  have  no  title  under  the 
agreement  without  seeing  these  proceedings,  from  which 
he  would  see  what  was  supposed  to  be  the  nature  of  the 
interest  intended  to  be  sold. 


1821. 


In  the  month  of  December  he  sends  a  check  for  the  280/., 
(and  certainly  there  was  some  worldly  prudence  in  send- 
ing the  money)  and  with  it  a  form  of  a  receipt  to  be 
signed  by  the  assignees ;  not  apprising  them  that  he  had 
himself  any  thing  to  do  with  the  purchase,  but  using  the 
name  of  Whitely.  The  receipt  is  in  these  terms : — "  Re- 
ceived on  the  of  December  1808,  of  Mr.  George 
Whitely,  by  payment  of  Mr.  Harvey,  2S0L,  being  the 
purchase-money  for  the  said  bankrupt's  right  and  inte- 
rest under  the  marriage  ssttlement  of  Mr.  and  Mrs. 
Jenkin,  agreed  to  be  sold  to  him  on  the  25th  day  of  Oc- 
tober last,  subject  to  the  life-interest  of  Mr.  and  Mrs. 
Jenkin  therein ;  the  assignees  to  shew  title  at  their  ex- 
ptnce  under  the  bankruptcy,  and  transfer  the  said  bank- 
rupt's 
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rupt's  interest  to  Mr.  JVhitely,  or  as  he  shall  direct,  at  his 
expence,  whenever  requested." 

It  is  not  immaterial  in  cases  like  this  to  attend  to  the 
description  of  the  property  to  be  sold;  for  if  one  man 
understands  an  expression  in  one  sense,  and  another  in 
a  different  sense ;  though  the  Court  must  impute  to  both 
that  they  understood  it  in  the  right  sense,  yet  if  there 
has  been  any  mistake,  and  especially  if  the  expression 
used  by  one  party  has  at  all  misled  the  other,  it  is  always 
material  in  considering  what  a  court  of  equity  will  de 
with  the  case.  The  condition  that  the  assignees  were  to 
shew  title  at  their  expence  is  also  material,  for  being  the 
femily  attorney,  and  therefore,  conversant  with  the  set- 
tlement, he  must  have  known  that  the  title  would  be 
shewn  at  once,  if  it  was  the  title  of  the  daughter,  and  den 
pended  merely  on  the  settlement  and  the  commission 
of  bankrupt  But  if  he  knew  of  any  thing  else  that 
would  be  necessary,  there  was  a  degree  of  prudence  in 
providing  that  the  expence  of  it  should  not  fall  upon 
himself.  And  he  gives  a  sort  of  explanation  of  this  in 
a  subsequent  letter,  in  mentioning  that  administration 
to  the  wife  must  be  taken  out  at  the  expence  of  die 
assignees  ;  this  shews  the  prudence  of  putting  in  these 
words. 


It  turns  out  that  Whitely  had  nothing  to  do  with  the 
purchase ;  it  is  not  unreasonable  to  suppose  that  the  as- 
signees might  consider,  that  if  he  was  not  acting  Jhr 
himself  he  would  not  have  the  same  motive  for  making 
a  hard  bargain.  But  no  disclosure  of  the  fact  of  his 
being  himself  the  purchaser,  is  made  till  after  the  receipt 
was  returned  signed  by  the  assignees ;  nor  was  any  thing 
intimated  as  to  his  knowledge  of  the  death  of  Mrs.  flveritt 
till  February  1 809,  when  he  writes  a  letter  mentioning 
that  in  consequence  of  nn  arrangement  with  Mr.  White!*/, 

the 
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the  assignment  is  to  be  made  to  him,  and  that  he  finds  it  1821* 
will  be  necessary  far  the  assignees  to  take  out  adminis- 
tration to  Mrs.  JEveritt.  This  was  the  first  communica- 
tion made  to  them  of  her  death,  and  he  does  not  then 
egnwwuaicate  what  would  have  been  fair,  that  he  was 
aware  of  (be  fact,  not  only  then,  but  at  the  time  of  the 
contract,  at  the  time  of  the  meeting  of  the  creditors)  and 
from  the  month  oUuly  preceding. 

In  ^subsequent  letter,  he  states  his  reasons  fiftr  not  com- 
municating it;  "  It  is  true  I  did  not  mention  Mrs.Everitfs 
death  to  you,  nor  did  you  enquire  after  her.  It  was  a 
oscumstance  quite  immaterial :  your  enquiry  was  con- 
fined to  Mr.  and  Mrs.  Jenkin,  who*  if  I  may  be  allowed 
the  expression,  are  the  tenants  for  life,  and  the  reversion  I 
purchased  depended  upon  them,  and  Mrs.  Everitfs 
death  neither  affected  it  one  way  or  the  other.  I  told 
you  and  Mr.  Turner,  that  Mr*  and  Mrs.  Jenkin  were 
both  alive  jmd  well,  and  so  they]  are  now."  There 
might  be  negligence  in  their  not  enquiring  whether  the 
mk  was  alive  or  not ;  it  is  extraordinary  that  such  an 
enquiry  was  not  made,  as  it  certainly  should  have  been. 
But  the  defendant,  as  a  man  of  business,  could  hardly 
sappose  that  die  circumstance  was  not  material.  What? 
Was  it  immaterial  that  the  property  could  not  be  made 
his  without  providing  a  settlement  for  the  wife,  and  that 
the  chance  of  her  surviving  her  husband  was  considera- 
ble ?  At  all  events  he  probably  could  not  have  got  the 
fcuifly  without  allowing  her  a  moiety. 

However,  I  have  no  objection  to  impute  to  the  defen- 
dant that  he  really  supposed  her  death  made  no  differ- 
ttce;  though  it  is  scarcely  possible.  It  would  be  great 
ignorance.  But  taking  it  so,  it  would  be  an  innocent 
Buaapprehension,  upon  which  this  bargain  has  gone  on 
to  a  certain  extent,  t>ut  never  to  a  completion. 

Vol.  III.  N  The 
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1821.  The  Court,  in  many  cases,  has  been  in  the  habit  of 

saying,  that  where  parties  deal  for  an  estate,  they  may 
put  each  other  at  arm's  length :  the  purchaser  may  use 
his  own  knowledge,  and  is  not  bound  to  give  the  vendor 
is  not  bound     information  of  the  value  of  his  property.     As  in  the  case 

to  give  the  that  has  been  mentioned :  if  an  estate  is  offered  for  sale, 
vendorinform-  .  ,      . 

ation  as  to  the  and  I  treat  for  it,  knowing  that  there  is  a  mme  under  it, 

™*ue  rtbt  anc*  ^e  other  Party  makes  no  enquiry,  I  am  not  bound 
a  very  little  is  to  give  him  any  information  of  it ;  he  acts  for  himself 
affect  the  ap-  an(^  exercises  his  own  sense  and  knowledge.  But  a 
plication  ot       very  little  is  sufficient  to  affect  the  application  of  that 

principle.  If  a  word,  if  a  single  word  be  dropped  which 
tends  to  mislead  the  vendor,  that  principle  will  not  be 
allowed  to  operate. 

A  contract  im-       There  have  been  cases  upon  contracts  by  trustees  to 

enteredlnto  se^>  wh*ch  **  ^e  situation  of  assignees,  where  the  Court 
by  a  trustee  has  said,  not  that  it  will  order  the  contracts  to  be  can- 
cancelled,  but   celled,  but  that  if  the  trustee  has  been  negligent,  not 

the  court  will  taking  that  care  to  preserve  the  interest  of  his  cestmque 
not  execute  it.  . 

trusts  which  he  ought  to  have  done,  it  will  not  permit 

the  party  dealing  with  him  to  take  advantage  of  that 

negligence :  if  he  was  dealing  with  one  whom  he  knew 

to  have  a  duty,   and  if  that  duty  was  plainly  neglected, 

the  contract  will  not  be  enforced. 

But  this  case  goes  farther;  for  it  is  a  case  where  the 
defendant  knew  the  fact  of  the  wife's  death,  and  where 
he  must  have  known  before  he  could  get  the  contract 
completed,  that  they  did  not  know  it  It  is  a  case  where 
the  creditors  approved  and  consented  to  the  contract,  as 
it  was  laid  before  them ;  and  consequently,  where  the 
damages,  if  he  were  permitted  to  proceed  at  law,  must 
be  paid  by  them,  and  not  by  the  assignees.  Has  he 
then  made  out  any  title  either  to  have  the  property  un- 
der his  agreement,  or  to  have  damages  out  of  the  estate, 

for 
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for  the  non-performance  of  it  Now,  his  agreement  was 
to  buy  what  was  proposed  to  the  creditors  to  be  sold 
to  him,  which  was  the  interest  of  the  bankrupt  in  Tight 
of  his  wife.  That  could  not  mean  a  wife  who  was  then 
dead;  known  by  him  to  be  dead ;  supposed  by  them  to 
be  living.  I  think,  therefore,  that  a  relief  ought  to  be 
given  beyond  the  decree  of  the  Vice-chancellor,  and  that 
the  contract  must  be  delivered  up. 
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It  seems  to  me,  that  the  defendant  must 'have  been 
conusant  that  the  assignees  were  dealing  without  suffi- 
cient knowledge,  and  that  they  were  carrying  to  the 
creditors  a  contract,  the  effect  of  which  they  did  not  un- 
derstand, and  that  the  creditors,  who  were  to  ratify  it, 
did  not  understand  it.  This  he  knew,  and  I  think  that 
be  is  therefore  not  entitled  to  the  benefit  of  the  contract, 

I  should  have  given  costs,  if  it  had  been  heard  before 
me  originally,  but  not  against  the  decree. 

The  decree  was  reversed,  and  a  decree  made  for  the 
delivery  up  of  the  contract,  and  the  purchase-money  to 
be  returned  with  51.  per  cent,  interest 
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Rolls. 

July,  23,  24. 
Aug.  2. 

Bequest  out 
of  real  estate 
to  erect  a  mo- 
nument in  a 
church  to  the 
testator's  me- 
mory, is  not 
within  the 
statute  of 
mortmain. 
Bequest  to 
erect  a  monu- 
ment to  the 
testator's  me- 


MELLICK  v.  The  PRESIDENT  and  GUARDIANS' 

of  the  ASYLUM. 

The  PRESIDENT  and  GUARDIANS  of  the 
ASYLUM  v.  MELLICK. 

JD  RUSSELL  by  his  will,  dated  in  April  1784, 
-H*m  after  desiring  that  he  might  be  buried  at  the  east 
end  of  the  vault  of  the  parish  church  of  St.  John's  South- 
-Mark,  and  giving  various  minute  directions  as  to  his 
funeral,  and  bequeathing  several  pecuniary  legacies,  de- 
vised his  freehold  estates  to  trustees  upon  trust  to  sell; 
the  produce  to  be  applied  as  follows ;  viz.  2000/.,  in 
erecting  a  monument  to  perpetuate  his  memory,  in  the 
parish     church    of  St.  John,  Soutkwark ;   100/.  to  Dr. 

mory  within  a  Samuel  Johnson,  on  condition  of  his  writing:  an  epitaph 
year  after  his  .... 

death  in  the      to  be  inscribed  on  his  said  monument ;   and  the  sum  of 
church  of  A.9 
with  a  legacy 
to  the  rector 
of  A.t  on  con- 
dition of  his 
consenting  to 
the  erection  of 
the  monu- 
ment, and  a 
direction,  that 
if  he  refused, 
the  testator 
was  to  be 
buried  else- 
Held  that  the  PersoDa^  estate  to  several  charitable  institutions,  amongst 

purpose  failed   which,  was  one  of  100/.  to  the  charity  school  of  the 

bv  the  rector's         . 

refusing,  for      parish  of  St.  John,  and  if  his  executors  should  be  refused 

many  years,  to  by   the  rector  of  the  parish  of  St.  John,  the  liberty  of 
allow  the  mo-  .  .  .  * 

nument  to  be    erecting  the  monument  in  the  said  church,  then  he  re- 

theCt<rh        •     voiced  the  twenty  guineas  given  to  the  rector,  the  sum  of 

ceeding  rector 

was  waling  to  consent.  100/. 


twenty  guineas  to  the  rector  of  the  parish  of  St.  Johny  on 
condition  of  his  consenting  to  the  placing  up  of  the  mo- 
nument ;  he  directed  the  monument  to  be  immediately 
set  about  after  his  decease,  and  to  be  completely  finished 
as  soon  as  possible,  not  to  exceed  one  year  after  his  de- 
cease. The  residue  of  the  money  arising  from  the  sale* 
was  to  be  applied  in  payment  of  some  of  his  legacies. 

The  testator   then  gave  legacies  payable  out  of  his 
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100/.  given  to  be  spent  in  provisions  at  his  funeral,  and 
the  100/.  left  to  the  school  of  that  parish,  and  in  that 
Case  he  desired  to  be  interred  in  the  parish  of  St.  George 
the  Martyr ^  and  gave  the  twenty  guineas  to  the  rector, 
and  the  latter  sum  of  100/.  to  the  school  of  that  parish, 
and  the  other  sum  of  100/.  to  be  laid  out  in  provisions 
in  that  parish.  The  residue  of  his  personal  estate  he 
gave  to  the  Asylum ;  providing  that  it  should  be  liable 
to  keep  his  monument  in  repair,  the  expence  of  which, 
was  to  be  paid  by  the  treasurer  of  the  Asylum  for  the 
time  being ;  he  was  also  to  pay  four  guineas  a-year  to 
the  sexton  of  the  parish  where  the  monument  should  be 
erected,  to  keep  it  clean  and  decent. 

The  testator  died  in  1784,  and  in  the  following  year, 
a  bill  was  filed  by  the  trustees  and  executors  for  the  pur- 
pose of  carrying  into  execution  the  trusts  of  the  will  ; 
and  by  the  decree  made  in  December  1788,  the  will  was 
declared  to  be  well  proved,  and  the  trusts  of  it  were  de-* 
creed  to  be  performed  and  carried  into  execution,  and 
it  was  referred  to  the  Master  to  take  the  usual  accounts 
of  the  testator's  estate. 


1821. 
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By  the  Master's  report,  dated  in  June  1799,  it  ap- 
peared that  all  the  sums  charged  on  the  testator's  real 
estate,  except  the  2000/.  given  to  erect  the  monument, 
and  the  twenty  guineas  to  the  rector  of  St.  John  had 
been  paid  out  of  the  rents  and  profits,  and  that  there  re- 
mained in  the  hands  of  the  surviving  trustee,  a  balance 
arising  from  the  rents,  which  with  the  sum  of  466/.  3s.  7d* 
would  be  sufficient  to  meet  those  two  sums.  An  order 
was  afterwards  made  on  the  15th  of  June  1799,  on  the 
petition  of  John  Mellick,  and  Sarah  his  wife,  "(who  was 
the  testator's  heiress  at  law,)  that  they  should  pay  the 
sum  of  4661*  3s.  7d.9  to  the  trustee,  and  that  he  should 
thereupon  convey  the  testator's  freehold  estates  to  Sarah 

N  3  Melliclc, 
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MeUick,  and  her  heirs,  or  as  she  should  appoint.  The 
estates  were  soon  after  conveyed  pursuant  to  this  order* 
Sarah  Mellick  died  in  1803,  leaving  the  plaintiff  John 
Mellict,  her  eldest  son  and  heir  at  law,  who  procured 
letters  of  administration  to  her. 

The  rector  of  the  parish  of  St.  John  having  refused  to 
permit  the  monument  to  be  erected,  the  2000/.  and  212. 
dedicated  to  that  purpose  had  not  been  applied,  and  it 
appeared  that  they  had  been  paid  by  the  trustee  to  the 
Asylum.  Some  sums  partly  arising  from  the  rents  and 
profits  of  the  testator's  real  estate,  and  partly  from  his 
personal  estate  had  been  paid  into  Court.  The  original 
cause  having  become  abated,  a  bill  of  revivor  and  sup- 
plement was  filed  by  the  president  and  guardians  of  the 
Asylum,  claiming  the  fund  in  Court,  and  a  cross-bill  by 
J.  Mellick,  claiming,  as  heir  at  law,  and  as  administrator 
to  his  mother,  the  2021/.  given  for  the  purpose  of  erect- 
ing the  monument,  with  interest,  and  such  part  of  the 
fund  in  Court  as  arose  from  the  real  estate*  On  the 
causes  now  coming  on,  it  was  agreed  that  it  should  be 
referred  to  the  Master  to  distinguish  what  part  of  the 
fund  in  Court  arose  from  the  real,  and  what  part  from 
the  personal  estate ;  and  the  question  was  confined  to 
the  2021/.,  which  had  been  received  by  the  president 
and  guardians  of  the  Asylum,  and  which  they  stated 
that  they  were  willing  to  apply  according  to  the  direc- 
tions of  the  will.  It  was  understood  that  the  present 
rector  of  the  parish  of  St.  John  was  willing  to  permit  the 
monument  to  be  erected. 


Mr.  Agar,  Mr.  G.  Wilson,  and  Mr.  Girdlestorie,  for 
Mellick,  the  heir  at  law,  contended,  in  the  first  place,  that 
the  trust  for  the  erection  of  a  monument  was  void  under 
the   statute  of  mortmain ;  upon  this  point  they  cited 

Dtarour 
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Dmvur  v.  Motteux  (a),  where  annuities  to  the  minister, 
clerk,  and  sexton  of  a  parish  to  preach  a  sermon  to  the 
testator's  memory,  and  to  keep  his  tombstone  in  repair, 
were  held  to  be  charitable  uses,  and  Hawse  v.  Chap- 
man (6),  where  the  same  was  held  of  a  gift  for  the  im- 
provement of  the  city  of  Bath.  They  also  argued  that 
the  trust  had  failed  by  the  refusal  of  the  rector  of  Si. 
John  to  permit  the  monument  to  be  erected;  that  the 
testator's  intention  was  to  have  it  completed  within  a 
year  or  not  at  all,  and  that  as  the  Court  could  not  now 
execute  that  purpose,  the  benefit  must  result  to  the  heir 
at  law. 


1821. 


Mr,  Home  and  Mr.  Parker  for  the  Asylum  argued, 
that  the  question  had  been  decided  by  the  decree  esta- 
blishing the  will,  and  by  the  order  of  the  15th  of  June, 
J  7  99.  They  distinguished  Durour  v.  Motteux,  as  being 
a  case  in  which  annuities  were  given  to  certain  officers, 
and  the  services  required  of  them  were  considered  only 
as  accessories. 

The  Master  of  the  Rolls,  (after  stating  the  facts 
of  the  case,) 

The  first  objection  that  is  made  to  this  gift  is  upon 
the  statute  of  mortmain ;  that  it  is  a  devise  to  a  charit- 
able use,  and  therefore  void.  If  this  were  the  only 
question,  I  strongly  incline  to  think  that  it  would  not 
constitute  any  valid  objection ;  for  I  think  that  this  is  not 
a  charitable  use  within  the  meaning  of  the  statute.  The 
statute  does  not  condemn  the  application  of  property  to 
charitable  purposes,  but  in  order  to  protect  persons  in 
extremis  from  imposition,  permits  it  only  by  deed  en- 
rolled in  the  life-time  of  the  donor ;  in  this  it  is  con- 
trary to  the  former  law,  which  while  it  rendered  gifts 
to  superstitious  uses  void,  excepted  gifts  to  charitable 

(«)  1  Vet.  ten.  321.  (b)  4  Vet.  542. 

uses, 
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uses,  and  held  them  good.      Now  what  are  charita- 
ble uses,  have  been  enumerated  in  the  statute  of  EH*a+ 
beth  (a),  and  in  Duke,  (b)    They  are  when  the  donor 
appropriates  a  gift,  either  to  charity  or  to  some  pub- 
lic purpose,  such  as  the  repair  of  bridges,  ports,  and 
havens,  &c,  not  operating  in  any  manner  to  the  benefit 
of  himself.    But  the  statute  of  mortmain  does  not  bear 
a  resemblance  to  any  thing  like  a  sumptuary  law ;  and 
does  not  apply  to  property  expended  like  this  by  the 
party  on  himself,  for  the  gratification  of  his  own  vanity, 
on  an  object,  which,  instead  of  having  any  similitude  to 
charity,  is  the  very  reverse  of  it ;  the  builder  of  the  m©» 
nument  is  to  be  paid  for  his  labour  only.     It  stands  on 
the  same  footing  as  an  expensive  funeral;  and  it  has 
never  been  argued  that  the  expences  of  a  funeral  cannot 
be  defrayed  out  of  real  estate.     There  is  nothing  to  con- 
troul  the  general  right  incident  to  property  of  disposing  of 
k,  either  in  the  party's  life-time,  or  after  his  death,  as  he 
may  think  proper ;  and  though  the  sum  which  this  tes- 
tator has  devoted  to  the  erection  of  his  monument  may 
be  disproportioned  to  his  station  in  life,  the  Court  can- 
not on  any  such  grounds  extend  the  construction  of  the 
statute. 


But,  on  the  other  ground,  I  feel  that  there  must  be 
considerable  difficulty  in  determining  that  the  monument 
ought  now  to  be  built.  If  the  delay  that  has  taken  place 
were  accounted  for  by  the  lis  pendens,  it  might  be  differ* 
ent ;  but  the  question  that  now  arises  upon  the  construe* 
tion  of  the  will  is,  whether  the  testator  intended  the 
monument  to  be  erected  at  so  remote  a  period  as  the 
present  The  sum  was  directed  to  be  laid  out  immedi- 
ately ;  the  idea  of  having  the  monument  erected  soon* 
being  probably  more  gratifying  to  him,  that  it  might  ap- 


(a)  AZEUx.  c.4. 


(6)  p.  151. 
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pea*  shortly  after  his  death,  and  be  seen  by  those  who        1821. 
had  known  him;     If,  however,  a  long  interval  of  thirty- 
seven  years  were  to  elapse,  it  is  a  different  question, 
whether  it  whs  his  intention  that  it  should  then  be  built 
to  revive  the  recollection  of  him,  at  a  time  when  he  would         and 
be  forgotten.  ^  ^ 


AfYLlTX* 


But  we  are  not  to  speculate  upon  what  might  have 
been  his  meaning ;  for  he  has  limited  the  first  year  from 
his  death  for  the  completion  of  the  work,  if  it  could  be 
done  at  all.     Application  was  to  be  made  to  the  rector 
for  his  consent,  so  speedily  that  the  place  of  his  burial 
was  to  depend  upon  it.     If  the  rector  of  St.  John  would 
not  consent,  he  was  to  be  buried  elsewhere,  so  that  the 
point  whether  the  monument  was  to  be  erected,  was  to 
be  determined  immediately  after  his  death.     In  the  event 
of  the  rector's  refusal,  he  does  not  say  expressly  what  is 
to  be  done,  but  I  think  he  does  by  implication ;  for  he 
desires  it  to  be  erected  in  a  particular  place,  the  possi- 
bility of  doing  which,  depends  on  another  person,  and 
being  aware  of  that,  he  gives  him  a  legacy  to  purchase 
his  consent;  and  must  it  not  then  be  supposed  that  if 
that  consent  was  not  given,  the  monument  was  not  in- 
tended to  be  erected  at  all  ?     If  the  will  was  acted  on, 
lie  must  have  been  buried  in  the  parish  of  St.  George  the 
jMartyr,  and  he  could  hardly  have  meant  that  his  body 
should  be  in  one  place  and  the  tomb  in  another.     He 
says  positively  that  it  is  to  be  done  within  one  year,  and 
within  that  year  the  rector  will  not  consent,  is  not  that 
negative  to  the  erecting  it  at  all?    We  now  learn  that 
present  rector  is  differently  disposed,  but  could  the 
testator  have  meant  to  suspend  the  20002.  till  a  rector 
^ould  be  found  willing  to  have  his  monument  placed  in 
%he  church  ?    At  all  events,  it  could  only  be  suspended 
%x  a  reasonable  time,  and  when  for  -  so  long  a  time  that 
^hkh  be  directed  has  been  impossible*  ndt  from  any 

neglect 
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neglect  of  his  trustees,  but  from  the  dissent  of  another 
I  think  it  is  too  late  to  say  that  it  shall  be  done  now. 

I  think  the  question  has  not  been  decided  by  the  de- 
cree, or  the  former  order.  At  the  time  of  the  decree 
the  dissent  of  the  rector  did  not  appear ;  his  continued 
persevering  dissent  for  so  many  years  could  not  hi 
known,  and  this  view  of  the  subject  was  not  therefore 
before  the  Court.  As  to  the  order  of  1799,  the  Cour 
was  not  then  determining  the  question  ;  indeed,  it.coulc 
not  properly  come  under  consideration  upon  petition: 
the  husband  of  the  heir  at  law  being  desirous  to  be  put 
into  possession  of  the  estates,  paid  the  amount  of  th< 
charges,  as  a  fund  to  be  responsible,  if  it  was  ultimatelj 
decided  that  it  was  to  be  raised.  I  think  it  would  be 
too  much  to  press  that  as  a  direct  consent,  and  therefore] 
I  consider  the  question  now  open.  I  think  the  20002.  if 
no(  now  to  be  applied  to  the  purpose  directed  by  the 
testator,  and  it  therefore  belongs  to  the  heir  at  law, 
With  respect  to  the  fund  in  Court,  there  must  be  an  ac- 
count taken  to  ascertain  what  part  of  it  arises  from  real 
and  what  part  from  personal  estate. 


His  Honour  doth  declare,  that  inasmuch  as  a  period  oi 
thirty-six  years  and  upwards  has  elapsed  since  the  deatl 
of  JR.  Russell,  the  testator,  without  erecting  the  monumen 
by  his  will  directed  to  be  erected  in  the  parish  church  o 
St.  John's  Southwarky  to  perpetuate  his  memory,  sucl 
monument  ought  not  at  this  distance  of  time  from  hi 
death  to  be  so  erected,  but  that  the  said  <7.  Mellickj  th< 
heir  at  law  of  the  said  testator,  is  entitled  to  the  sums  o 
2000/.  and  21/.,  in  the  pleadings  mentioned  to  have  beei 
raised  out  of  the  testator's  freehold  estates,  as  directed 
by  his  will,  for  the  purpose  of  erecting  such  monument 

wit] 
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with  interest  thereon  respectively,  at  the  rate  of  51.  per 
cent,  per  annum,  from  the  19th  day  of  December  1799, 
when  the  accounts  relating  to  the  said  freehold  estates 
were  closed  with  the  then  heir  at  law  of  the  said  testator, 
and  such  two  sums  retained  for  the  purpose  aforesaid. 

Reg.  Lib.  A.  1820.  fo.  2077. 
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HALL  v.  DEWES.  Aug.t. 

HPHIS  was  a  suit  for  a  specific  performance.     The  Power  of  sale 

Defendant,  the  purchaser,  by  bis  answer  insisted  cigecl  ^jj" 

upon  an  objection  to  the  title  raised  under  the  following  consent  of 
f  three  trustees, 

circumstances :  their  heirs  or 

assigns,  and 
the  trustees  or 
By  articles  dated  in  February  1808,  made  previously  the  survivor, 

to  the  marriage  of  J".  Venour  and  Maria  Briggs,  reciting  ^adJninUtra- 

that  the  former  was  seised  of  an  estate,  subject  to  a  tors,  to  give 

mortgage  for  1600/.  and  interest,  and  also  subject  to  a  new  trustee  is 

rent  charge  of  120J.  during  the  life  of  his  mother  Catha-  VP°inted  j? 

vine  Venour >  and  to  the  payment  of  a  sum  of  1000/.  to  one  who  re- 
tires; another 
trustee  dies.    Whether  the  power  can  be  exercised  with  the  consent  of  the  conti- 
nuing and  the  new  trustee.    Qu. 

O  be 
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1821.  be  raised  upon  her  death,  he  covenanted  with  John 
Briggs,  Thomas  Briggs,  and  Henry  Eyres  lender,  their 
executors,  administrators,  and  assigns  to  pay  off  the 
mortgage  within  two  years  after  the  marriage,  and  to 
settle  the  estate  to  the  use  of  himself  for  life,  .with  re- 
mainder to  the  use  of  the  said  J*.  Briggs,  T.  Briggs,  and 
H.  E.  Lander,  their  heirs  and  assigns,  upon  trust, 
(until  a  sale  should  take  place)  to  permit  the  said  Maria 
Briggs  to  receive  a  rent  charge  by  way  of  jointure,  and 
upon  trust  to  sell  the  estate  as  J.  Venour  should  by  deed 
or  will  direct,  and  in  default  of  such  direction  then  with 
all  convenient  speed  after  his  death,  and  to  hold  the 
money  to  arise  from  the  sale  upon  certain  trusts.  It 
was  provided  that  in  the  settlement  a  power  should  be 
contained  to  enable  the  said  J*.  Venour,  by  and  with  the 
consent  and  approbation  of  the  said  J*.  Briggs,  T. 
Briggs,  and  H.  E.  Lander,  their  heirs  or  assigns,  but 
not  otherwise,  to  make  sale  of  all  or  any  part  of  the  said 
messuages,  &c,  for  the  best  price  or  prices  that  could 
or  might  be  obtained,  or  for  such  equivalent  in  lands 
and  hereditaments  as  should  by  the  said  J.  Briggs,  T. 
Briggs,  and  H.  22.  Lander,  or  the  survivor,  be  thought 
reasonable;  and  upon  payment  of  the  money  arising 
from  such  sale  or  sales  it  was  to  be  lawful  for  the  said 
J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the  sur- 
vivor, his  executors  or  administrators  to  give  and  sign 
.  receipts,  which  should  be  sufficient  discharges  to  the 
purchasers.  The  settlement  was  to  contain  the  usual 
and  full  powers  for  appointment  of  new  trustees,  to  be 
nominated  by  J.  Venour  and  Maria  Briggs  during  their 
lives,  and  by  the  former  if  he  should  survive,  but  after 
his  decease  the  nomination  and  appointment  to  be  by 
the  surviving  or  other  trustees  then  in  being,  and 
which  nomination  and  appointment  was  to  take  place  as 
often  as  any  one  or  more  of  the  trustees  should  die,  be 
desirous  of  being  discharged  from,  or  refuse,  or  decline, 

or 
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or  become  incapable  of  acting  in  the  trusts.     It  was        1821. 
also  provided  that  any  variation  might  be  made  in  the 
form  and  order  of  the  articles  and  the  uses  and  trusts 
thereof,  which  would  better  effectuate  the  intention  of 
the  parties  thereto  as  therein  expressed. 

The  marriage  soon  after  took  effect,  and  the  mortgage 
having  been  paid  off,  indentures  of  lease  and  release  of 
the  9th  and  10th  of  August  1809  were  executed  by  J*. 
Venour  and  his  wife  of  the  one  part,  and  J.  Briggs,  T. 
Briggs,  and  H,  E.  Lander  of  the  other  part,  by  which, 
after  reciting  the  articles  at  length,  Venour  conveyed  the 
estate  to  uses  corresponding  to  those  expressed  in 
the  articles.  A  power  of  sale  was  reserved  to  Venour 
by  and  with  the  consent  and  approbation  of  the  said 
J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the  sur- 
vivors or  survivor  of  them,  or  of  the  heirs  or  assigns  of 
such  survivor,  or  of  the  trustees  or  trustee  for  the  time 
being,  such  consent  to  be  testified  in  writing  under 
their  bands  and  seals;  and  upon  payment  of  the  money 
arising  from  such  sale  or  sales  to  the  said  <7.  Briggs,  T. 
Briggs,  and  H.  E.  Lander,  or  the  survivors  or  survivor 
of  them,  or  to  the  trustees  or  trustee  for  the  time  being, 
they  or  the  survivors  or  survivor  of  them,  or  the  trustees 
or  trustee  for  the  time  being  were  to  sign  and  give  re- 
ceipts, which  were  to  be  sufficient  discharges.  There 
was  a  power  to  appoint  new  trustees  in  the  event  of  any 
trustee  dying,  or  being  desirous  of  being  discharged,  or 
refusing,  or  declining  to  act,  or  becoming  incapable 
by  being  in  parts  beyond  the  seas,  or  by  any  other  in- 
ability. 

Thomas  Briggs  going  abroad,  Walter  lander  was 
appointed  a  trustee  in  his  place.  John  Briggs  died,  and 
before  his  place  had  been  supplied,  an  agreement  was 
entered  into  for  sale  of  the  estate  to  the  persons  under 

O  2  whom 
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1821*  whom  the  Plaintiffs  claimed;  and  it  was  conveyed  ac- 
cordingly by  indentures  of  lease  and  release  of  the 
1st  and  2d  of  May  1810.  H.  E.  Lander  and  Walter 
Lander^  the  then  trustees,  joined  in  the  conveyance. 
The  heir  of  John  Briggs  was  abroad,  and  did  not  join. 
The  objection  taken  was  that  the  conveyance  of  May 
1810  was  not  a  due  execution  of  the  power  of  sale  con- 
tained in  the  articles  and  settlement. 

A  motion  was  made  for  payment  of  the  purchase  mo- 
ney into  court,  in  order  to  take  the  opinion  of  the  Lord 
Chancellor;  when  his  Lordship  ordered  the  cause  to 
be  set  down  before  him.    It  now  came  on  for  hearing. 

Mr.  SJiadwell  for  the  Plaintiff*. 

Mr.  Sugden  and  Mr.  J.  Martin  for  the  Defendant. 

The  clause  in  the  articles  directing  that  the  settle- 
ment should  be  framed  so  as  best  to  effectuate  the 
intention,  did  not  warrant  the  variation  made  in  the 
power  of  sale ;  such  clauses  do  not  authorize  an  alter- 
ation of  the  uses.  Stanley  v.  Stanley,  {a)  The  question 
therefore  depends  upon  the  power  of  sale  given  by  the 
articles ;  and  this  was  not  well  executed  by  the  convey- 
ance of  May  1810.  The  power  was  either  lost  by  the 
death  of  one  of  the  trustees,  or  could  not  afterwards  be 
exercised  until  the  former  number  had  been  filled  up. 
In  Tovmsend  v.  Wilson  [b)  a  power  of  sale  was  given 
to  three  trustees  and  their  heirs ;  one  died,  and  it  was 
held  that  the  survivors  could  not  exercise  it. 

The  Lord  Chancellor  observed,  that  if  the  intention 
was  that  the  three  persons  named  in  the  articles  should 

(a)  1 8  Vet.  491 .  (6)  1  Barn.  $  Aid.  608. 

consent, 
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consent,  the  clause  as  to  varying  the  settlement  to  1821. 
effectuate  the  intention  would  not  help  the  case.  With 
respect  to  Tawnsend  v.  Wilson,  his  Lordship  asked 
whether  the  Court  of  King's  Bench  considered  that  the 
two  surviving  trustees  and  the .  heir  of  the  deceased 
trustee  were  to  act  together;  for  it  was  one  thing  to  say 
that  the  survivors  should  not  act  until  another  was  ap- 
pointed, and  a  different  thing  to  say  that  the  heir  of  the 
deceased  trustee  could  act  in  the  mean  time.  His  Lord- 
ship said  that  he  did  not  agree  with  the  decision  in 
that  case;  he  believed  that  he  should  not  have  been 
induced  so  to  decide  it,  but  he  could  not  make  the 
Defendant  take  the  title  upon  any  opinion  of  bis.  It 
must  be  understood  that  he  proceeded  on  the  ground 
that  he  could  not  compel  the  purchaser  to  accept  the 
tide,  for  be  should  be  sorry  to  have  it  recorded  that  he 
agreed  to  that  case. 


LOGAN  v.  FAIRLEE.  Aug.  s. 

HTTOIS  was  a  petition  praying  that  a  person  named  in  Persons  re- 
J     .        .  ,      ,  •       i  j-  i_      siding  out  of 

*    it  might  be  appointed  to  act  as  guardian  to  the  thejurisdio 

infant  Plaintiffs,  who  were  resident  in  Scotland,  and  that  tion  no*  j°  ** 

7  i.i      appointed 

the  infants'  property,  about  £Ql.  per  annum  each,  might  guardians  by 

be  applied  for  their  maintenance.    The  person  proposed        Court- 
resided  in  Edinburgh. 

Mr.  Heald  in  support  of  the  petition. 

The  Lord  Chancellor. 

Some  one  resident  within  the  jurisdiction  must  be 

O  3  appointed. 
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1821. 


Logan 
v. 

Fairlbe. 


Aug,  0. 


appointed.    There  must  be  some  one  answerable  to  the 
Court,  (a) 


A  person  residing  in  London  was  then  proposed ;  he 
was  appointed  to  have  the  care  of  the  maintenance  and 
education  of  the  infants,  and  it  was  ordered  that  the 
dividends  should  be  paid  to  him,  to  be  applied  for  their 
maintenance. 

Reg.  Lib.  B.  1820.  fo.  1602. 

(a)  See  Ex  parte  Ord9  ante,  p.  94. 


BEER  v.  WARD. 


WARD  v.  BEER. 


Plaintiff,  in  a 
bill  to  restrain 
the  setting  up 
of  outstanding 
terms,  cannot 
bring  an  eject- 
ment before 
the  hearing 
without  the 
leave  of  the 
Court 


HPHESE  suits  related  chiefly  to  certain  real  estates 
lately  belonging  to  William  Cottony  a  lunatic,  de- 
ceased, to  whom  R.  Wordy  the  Defendant  in  the  first 
cause,  had  been  committee.  The  title  depended  upon 
the  question  whether  W.  Cotton  was  or  was  not  legi- 
timate, and  the  original  bill,  stating  impediments  in  the 
way  of  trying  it  at  law,  prayed  an  issue  for  that  purpose. 
The  cross  bill  also  prayed  an  issue,  and  liberty  to 
examine  witnesses  de  bene  esse.  Some  time  after  the 
filing  of  the  bills,  the  parties  agreed  to  try  the  question 
between  them  in  an  issue,  and  an  order  was  made  by 
consent  on  the  27th  February  1821,  directing  an  issue, 
to  be  tried  in  the  Common  Pleas.  The  issue  stood  for 
trial  on  the  15th  June,  previous  to  which  there  had  been 
some  negociations  for  a  compromise,  and  it  appeared 
that  the  parties,  expecting  an  arrangement,  had  not 

13  made 


CASES  IN  CHANCERY-  195 

made  the  requisite  preparations  for  proceeding  with  the        1821. 
trial.      The  treaty,  however,  was  broken   off  on   the 
morning  of  the  15th,  and  the  consequence  was  that  by 
consent  the  trial  of  the  issue  was  adjourned  till  Michael" 
mas  term. 

The  Plaintiffs  in  the  original  cause,  about  the  20th  of 
June,  commenced  an  ejectment  for  a  part  of  the  estates 
situated  in  Shropshirey  and  were  proceeding  to  trial  at 
the  approaching  assizes.  The  Defendant  R.  Ward  upon 
this  filed  a  supplemental  bill  to  restrain  this  action,  upon 
the  ground  of  the  agreement  and  order  for  an  issue,  and 
also  suggesting  prejudices  on  the  subject  prevailing  in 
the  county  of  Shropshire.  A  motion  was  now  made  for 
an  injunction. 

Mr.  Weiherally  Mr.  Shadwell,  and  Mr.  Pepys,  in  sup- 
port of  the  motion,  contended  that  the  parties  having 
agreed  to  try  the  question  in  an  issue,  and  that  agree- 
ment having  been  embodied  in  an  order  of  the  Court, 
they  could  not  be  permitted  to  proceed  in  a  different 
manner. 

Mr.  Hart  and  Sir  G.Hampson,  on  the  other  side, 
stated  circumstances  upon  which  they  contended  that 
the  postponement  of  the  trial  was  attributable  to 
Ward,  and  therefore  that  the  other  parties  ought  not  to 
be  prejudiced  by  the  delay.  It  was  of  importance  to 
have  the  trial  soon,  some  of  the  witnesses  being  old. 

The  Lord  Chancellor. 

Mr.  Ward  was  in  possession  of  the  estates  as  com- 
mittee, and  after  the  lunacy  was  over,  he  wished  to  re- 
tain the  possession  for  his  own  benefit  That  of  course 
could  not  be  permitted.    Then,  if  I  understand  the 

O  4  matter, 
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1821.       matter,  a  bill  has  been  filed,  treating  all  the  estates, 
including  that  for  which  the  ejectment  is  brought,  as 
estates  that  are  covered  by  terms  or  mortgages,  that 
may  be  set  up  to  defeat  an  ejectment,  and  praying  to 
have  them  removed  out  of  the  way ;  then,  if  it  remains 
a  bill  treating  all  the  estates  as  liable  to  have  an  action 
met  by  that  sort  of  defence,  the  first  question  will  be, 
whether  you  must  not  move  for  leave  to  bring  an  ejects- 
Injunction  to    ment;  for  although  it  is  very  common  for  gentlemen  at 
setting  up  of    Nisi  Prius  to  suppose,  that  as  soon  as  such  a  bill  is 
urin^onmo^  ^^  ^J  "^  iroroedktely  bring  an  ejectment,  and 
tion.  come  to  this  court  by  motion  to  prevent  the  terms  from 

being  set  up,  yet  that  is  not  the  proper  course  of 
proceeding,  (a)  No  ejectment  under  such  circumstances 
can  be  brought  before  the  hearing  of  the  cause,  unless 
by  leave  of  the  Court,  or  by  amending  the  bill  by 
leaving  out  the  estates  in  question  in  the  ejectment. 
That  I  take  to  be  quite  clear. 

In  this  case,  the  proceedings  at  law  were  not  insti- 
tuted by  the  mere  pleasure  of  the  parties ;  and  I  appre- 
hend it  was  not  the  agreement  of  the  parties,  but  the 
consent  of  the  Court  that  authorised  that  proceeding 
before  the  hearing.  There  may  be  many  cases  where 
the  Court  may  see  that  there  is  nothing  to  be  tried  in 
the  ejectment,  and  it  will  not  send  it  to  law,  but  will 
decide  itself  on  the  equitable  title. 

But,  no  doubt,  in  cases  like  this,  there  may  be  wit- 
nesses whose  evidence  may  be  so  important,  that  pro- 
crastination may  be  a  direct  defeat  of  all  justice.  And, 
therefore,  in  such  cases,  though  the  practice  be  that 
ejectments  shall  not  be  brought  without  leave,  it  may 


(a)  Hytion  v.  Morgan,  6  V*s.  293.    Barney  v.  Luckeit,  1  Sim.  $ 
Siu.  4 1 9.     Korikey  v.  Pearce,  ibid.  480. 

be 
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be  proper  to  examine  witnesses  de  bene  esse  in  the  cause;  1891. 
and  if  at  the  hearing  of  the  cause  in  equity  the  Court 
should  direct  an  ejectment,  and  any  of  those  witnesses 
should  be  dead,  of  course  the  parties  would  have  the 
benefit  of  their  testimony.  Still  the  Court  does  not 
permit  the  ejectment  to  be  brought  if  the  pleadings 
touch  the  estate  with  reference  to  which  it  is  brought, 
and  it  would  be  necessary  before  bringing  it,  to  amend 
the  bill  by  striking  that  particular  estate  out* 

Now,  if  in  this  case  it  be  the  fault  of  Ward  that  the 
trial  did  not  proceed,  and  if  there  be  danger  in  pro- 
crastinating it  with  respect  to  loss  of  witnesses,  then 
certainly,  on  a  motion  for  leave  to  go  on  with  the  eject- 
ment, (and  I  cannot  but  think  that  that  is  a  motion 
which  you  ought  to  make,)  the  Court  would  not  allow 
the  trial  to  be  put  off  till  November  without  taking  care 
that  the  same  evidence  shall  be  producible  then,  which 
would  be  producible  now,  and  therefore  the  witnesses 
might  be  examined  in  the  mean  time.     I  throw  out  this 
that  you  may  consider  it  when  any  further  affidavits 
have  been  filed. 


The  ejectment  was  given  up,  and  the  bsue  was  after- 
wards tried. 
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Aug.  4.  6.  7. 


MUCKLOW  v.  FULLER. 


Where  per- 
sonal property 
is  bequeathed 
to  the  execu- 
tors, as  trus- 
tees, the  pro- 
bate of  the 
will  is  an  ac- 
ceptance of 
the  trusts. 

The  usual 
indemnity 
clause  does 
not  exonerate 
one  of  two 
trustees  from 
a  loss  occa- 
sioned by  a 
debt  due 
from  the 
other,  having 
been  suffered 
to  remain 
outstanding. 


JLf^RY  HIGGINSON  by  her  will  dated  in  April 
1797,  reciting  that  John  Mucklow  was  indebted  to 
her  in  a  sum  of  500/.  on  his  bond,  directed  her  exer 
cutors  and  trustees  to  get  in  and  place  the  said  5002.  on 
government  stock  or  security  at  interest  in  their  joint 
names,  within  three  years  next  after  her  decease;  and 
she  gave  the  annual  produce  thereof  to  her  brother  for 
his  life ;  and  after  his  death  she  gave  250/.  part  of  it  to 
A.  JVralislaw,  and  she  gave  to  the  Plaintiff  Frances 
Mucklow  the  sum  of  250/.,   the  other  half  part,  the 
interest  to  be  applied  by  her  executors  towards  her 
education  and  maintenance  until  she  should  attain  the 
age  of  twenty-one  years  or  be  married,  and  the  capital 
then  to  be  paid.     She  appointed  John  Mucklow  and 
J.  Fuller  to  be  her  executors.     The  will  contained  a 
clause  declaring  that  Mucklow  and  Fuller  were  to  be 
chargeable  with  or  accountable  for  such  monies  only  as 
they  should  actually  receive,  and  not  to  be  answerable 
or  accountable  for  each  other,  but  each  for  his  own 
acts,  receipts,  payments,  neglects,  or  defaults  only,  and 
not  for  any  monies  for  which  they  should  join  in  any 
transfer  or  sign  any  receipt  for  conformity;  and  they 
were  not  to  be  answerable  for  any  banker  with  whom 
they  might  deposit  the  trust  monies,  or  for  any  other 
loss,    unless   it    should  happen  through  their  wilful 
default 


The  testatrix  survived  her  brother,  and  died  in 
1799,  and  the  two  executors  proved  the  will.  The  sum 
of  500/.  due  from  Mucklow  was  not  paid  in  or  invested 
according  to  the  directions  of  the  will.    The  Plaintiff 

who 
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who  was  the  daughter  of  Muckl&w,  came  of  age  in  the 
year  1813,  and  in  the  year  1817,  filed  her  bill  to 
compel  payment  of  her  legacy  of  250/. 

The  Defendant  Mucklow,  who  in  the  year  1815,  had 
taken  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  in  his  answer  contended  that  he  had  in  fact 
satisfied  his  daughter's  legacy  by  extra  expences  in- 
curred in  her  education  and  advancement  The  De- 
fendant Fuller  stated  that  though  he  had  proved  the 
will,  he  had  never  possessed  himself  of  any  of  the 
effects  of  the  testatrix,  and  did  not  accept  or  act  in  the 
trusts  of  the  will,  except  by  joining  in  transferring  some 
stock,  and  in  executing  a  power  of  attorney  for  the 
receipt  of  the  dividends,  and  he  therefore  conceived 
that  he  was  not  answerable  for  the  loss  arising  from  the 
insolvency  of  Mticklow.  He  admitted  that  he  had,  in 
181 1,  taken  a  mortgage  from  Mucklcno  for  a  debt  due  to 
himself,  but  denied  having  any  suspicion  that  he  was 
likely  to  become  insolvent. 

The  cause  was  heard  in  June  1819,  before  the  Vice* 
Chancellor,  who  directed  an  enquiry  whether  the  Plain- 
tiff was  ever  in  any  manner  and  how  satisfied  or  paid 
her  legacy,  or  any  part  of  it,  or  whether  it  had  been 
and  how  applied  to  her  use,  and  at  what  time  or  times ; 
and  if  the  Master  should  find  that  she  was  not  satisfied 
her  legacy,  then  he  was  to  enquire  when  she  first  knew 
that  it  was  bequeathed  to  her,  and  how  soon  after  she 
came  of  age,  and  was  informed  of  it,  she  applied  to  the 
Defendant  Fuller  for  payment  of  it,  and  whether  she  in 
any  manner  acquiesced  in  its  remaining  in  the  hands  of 
Muckkrw.  The  Master  by  his  report  certified  that  no 
part  of  the  legacy  had  been  satisfied ;  that  the  Plaintiff 
had  been  apprized  of  the  legacy  in  August  1812,  but  did 
not  apply  to  Fuller  for  payment  till  August  1816 ;  and 

that 


1821. 


too 


1881. 


Mucklow 

V. 

Fvuxr. 
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that  she  had  not  acquiesced  in  its  remaining  in  the 
hands  of  Mucklaw,  except  by  not  demanding  it.  It  ap- 
peared that  she  was  subject  to  fits,  and  a  person  of  weak 
intellects. 


The  cause  was  heard  before  the  Vice-chancellor  upon 
further  directions  on  the  3d  of  April  1891,  whoa  a 
decree  was  made  for  payment  by  the  Defendant  Fuller 
of  the  legacy,  with  interest  from  the  time  of  the  Plain- 
tiff's coming  of  age,  and  costs.  From  this  decree  the 
Defendant  Fuller  appealed,  and  now  moved  to  stay 
proceedings  in  the  meantime. 

Mr.  Home  in  support  of  the  motion* 

The  question  is,  whether  the  Defendant  Fuller  is 
responsible  for  the  debt  due  from  his  co-executor.  In 
the  character  of  executor  only  he  could  not  have  to 
answer  for  the  misconduct  of  his  colleague.  He  has 
done  nothing  to  accept  the  office  of  trustee.  The  pro- 
bate of  the  will,  the  only  circumstance  that  can  be 
pressed  against  him,  is  referable  to  the  character  of 
executor;  the  two  offices  are  distinct;  that  of  trustee 
could  not  commence  till  that  of  executor  had  deter- 
mined by  the  assets  being  got  in  and  administered. 
Never  having  assumed  the  office  of  trustee,  he  cannot 
be  called  to  account  as  for  a  breach  of  trust.  In 
addition  to  this,  there  has  been  great  laches  on  the  part 
of  the  Plaintiff  in  permitting  the  sum  to  remain  for 
several  years  in  the  hands  of  her  father,  and  making  no 
demand  until  his  insolvency. 

Mr.  Hart  and  Mr.  Garratt  on  the  other  side. 

The  probate  was  an  acceptance  of  the  office  of 
trustee.  It  cannot  be  defined  at  what  period  the  office 
of  executor  ceases,  and  that  of  trustee  begins ;  for  the 

14  two 
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two  offices  are  united:  the  500/.  is  given  to  them  upon  1821. 
express  trusts.  If  the  Defendant  is  fixed  with  the 
character  of  trustee,  it  is  clear  that  his  neglecting  to 
take  any  step  for  calling  in  this  debt  according  to  the 
direction  of  the  will,  was  a  breach  of  the  duty  belonging  to 
his  office.  His  taking  a  security  for  his  own  debt  marks 
his  sense  of  the  necessity  that  existed  for  some  pre- 
caution. The  laches  is  excused  by  the  condition  of  the 
Plaintiff,  and  her  ignorance  of  the  nature  of  the  legacy, 
of  which  it  was  the  duty  of  Fuller  to  have  apprized  her. 

.  The  Lord  Chancellor. 

It  is  clear  that  the  Defendant  having  proved  the  will, 
by  so  doing  accepted  the  legacies  in  trust:  he  cannot 
Say  that  he  has  not  accepted  the  trusts.  The  will  con- 
tains express  directions  what  the  executors  are  to  do, 
ftfcd  if  he  makes  himself  an  executor,  he  must  do  all 
which  he  is  directed  to  do  as  executor. 

I  think  the  circumstance  of  his  taking  a  security  for 
his  own  debt  is  of  no  importance.     I  look  on  him  as 
acting  bondjide,  and  supposing  that  he  had  nothing  to 
do  with  the  trusts;  I  take  that  to  have  been  his  opinion. 
The  circumstance  of  her  not  demanding  it  is  of  little  con- 
sequence, and  for  this  reason :  if  he  was  not  liable,  it  was 
of  course  nothing;  if  he  was,  he  stood  in  a  situation  in 
which  he  ought  to  have  had  communication  with  her 
upon  the  subject.     He  cannot  impute  to  her  as  laches, 
the  circumstance  of  her  not  demanding  it,  when  he  was 
all  along  contending  that  he  was  not  bound  to  pay  it. 
The  question  is,  whether  looking  at  all  the  contents  of 
the  will,  and  at  his  having  proved  it,  he  has  not  in- 
volved himself  in  a  liability  that  he  had  no  conception 
o£     I  cannot  but  think  it  most  dangerous  to  lay  it 
down,  that  with  such  a  clause  as  this,  he  can  prove  the 

will, 
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1821.       will,  and  then  say  that  some  one  else  may  perform  the 
trusts. 


Aug.  7.  The  Lord  Chancellor  after  stating  the  will,  observed, 

that  the  indemnity  clause  would  not  apply  to  the  case. 

The  Defendant  admits  that  he  has  proved  and  has 
made  himself  executor,  and  then  the  question  is,  whether 
having  done  that,  it  is  possible  for  him,  (attending  to 
what  was  the  intention  of  the  testatrix)  to  say  that 
though  executor  he  is  not  clothed  with  any  of  the  trusts. 
Now  my  opinion  is,  that  if  he  took  on  himself  to  be 
executor,  he  was  to  do  fell  that  she  intended  her  ex- 
cutors  to  do,  and  it  was  her  intention  that  the  persons 
taking  out  probate  should  take  upon  themselves  all  the 
trusts.  On  this  principle  I  think  the  decree  right,  and 
that  Fuller  must  be  answerable  if  the  money  could  have 
been  recovered  from  Mucklow.  On  that  point,  if  ne- 
cessary, there  may  be  an  enquiry. 

The  enquiry  was  declined,  and  the  appeal  dismissed. 

Reg.  Lib.  B.  1820.  fo.  1496. 


Julyiu  WARINGTON  v.  WHEATSTONE. 

Aug.  7. 

It  is  no  objeo  JN  the  year  1807  Anthony  Henderson  effected  an  in- 
terpleading surance  at  the  office  of  the  Albion  Fire  and  Life 
bUfthat  a  suit  Insurance  Company,  for  the  sum  of  3000/.  upon  the  life 
same  parties  of  Samuel  Henderson.     S.  Henderson  died  in  February 

b^nTofthe  1821>  uP°n  which  ***  3000/'  was  claimed  by  Sir  F-  G- 
cbimanu  of     FowJce  and  Mary  Ann  his  wife,   the  latter  being  the 

pending.  personal  representative  of  Anthony  Henderson,  who  had 

pre- 
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previously  died.    Another  claim  to  the  3000Z.  was  also       1821* 
made  by  John  Wheatstone,  the  personal  representative     *      T 
of  Samuel  Henderson.     He  alleged  that  the  insurance  ___      v. 
had  been  effected  as  a  collateral  security  to  Anthony 
Henderson,  with  a  mortgage  made  to  him  by  Samuel, 
and  that  the  mortgage  had  been  paid  off  by  Samuel  in 
his  lifetime,  by  which  means  he  had  become  entitled  to 
the  benefit  of  the  policy.     Samuel  Henderson  had  in 
1818  filed  a  bill  against  Sir  F.  G.  Fowke  and  his  wife, 
representing  that  he  had  discharged  the  mortgage,  and 
praying  an  account  and  a  reconveyance,  and  an  assign- 
ment of  the  policy;  the  answers  were  put  in,  but  no 
further  proceedings  had  been  had  in  the  cause. 

Wheats/one  on  the  28th  of  February  1821,  served  the 
Albion  Company  with  a  notice  of  his  claim,  demanding 
payment  of  the  3000/.  On  the  7th  of  May  he  filed  a 
bill  against  Sir  F.  G.  Fowke  and  his  wife,  and  D.  JR. 
Warington,  and  W.  Rayley,  the  Plaintiffs  in  this  cause, 
who  were  the  surviving  directors  of  the  Albion  Company, 
who  had  signed  the  policy  in  question,  praying  that  he 
might  be  declared  entitled  to  receive  the  3000/. ;  and  an 
injunction  to  restrain  Warington  and  Rayley  from  pay- 
ing it  to  Sir  F.  G.  Fowke  and  his  wife,  and  to  restrain 
the  latter  from  commencing  any  proceedings  at  law  for 
the  recovery  of  it. 

Sir  F.  G.  Fouoke  and  his  wife  as  of  Easter  term,  com- 
menced an  action  for  the  3000/.  due  upon  the  policy, 
against  Warington  and  Rayley,  upon  which  they  on  the 
5th  of  June  filed  a  bill  of  interpleader  against  Wheat- 
xtone  and  Sir  JF.  G.  Fowke  and  his  wife,  and  after  the 
time  for  answering  had  elapsed,  they  moved  before  the 
Vice  Chancellor  for  liberty  to  pay  the  3000/.  into  Court, 
and  for  an  injunction  against  the  Defendants.    The 

motion 
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1881.       motion  having  beeti  refused  by  his  Honour,  was  mm 
renewed  before  the  Lord  Chancellor. 


WAinraTOK 
Whkatwonk. 


Mr.  Hart  and  Mr.  E.  R.  DanieU  in  support  of  the 
motion*  contended  that  a  party  in  possession  of  pro- 
perty subject  to  conflicting  claims,  might  always  protect 
himself  by  a  bill  of  interpleader,  notwithstanding  the 
pendency  of  a  suit  commenced  by  one  of  the  claimants. 

The  Vice  Chancellor  in  this  case,  and  in  Lome  v. (a\ 

thought  the  first  suit  a  sufficient  indemnity,  and  that  we 
might  have  moved  in  that  suit  for  an  injunction  upon 
paying  the  fund  into  Court ;  but  in  Birch  v.  Corbin  (b) 
a  motion  for  that  purpose  was  refused.  In  Paris  ▼. 
Gilham(c),  and  Morgan  v.  Marsack  (d),  the  same  point 
arose ;  a  bill  having  been  filed  in  each  case  by  one  of 
the  claimants ;.  but  they  were  nevertheless  held  to  be 
cases  of  interpleader.  They  also  cited  LamgsUm  ▼. 
Boylston  (?),  Dungey  v.  Angove  (/),  and  AngeU  r.  Hod- 
den (g)9  and  alluded  to  the  rule  laid  down  by  his  Ho- 
nour the  Vice  Chancellor  that  the  injunction  in  an 
interpleading  bill  was  only  to  be  granted  in  the  same 
manner  as  the  common  injunction  to  stay  proceedings 
at  law.  (h) 

Mr.  Healdj  Mr.  Ching,  and  Mr.  Purvis  on  the  other 
side. 

The  objection  to  the  present  suit  is  that  it  is  quite 
unnecessary,  as  every  object  that  can  be  desired  from  it 
may  be  obtained  in  the  other  suit  of  Wheatstone  v.  Wa- 
rington,  in  which  the  parties  are  the  same  as  in  this. 


(a)  5  Mad.  277.  (b)  1  Cax,  144. 

(c)  Coop.  Ch.  Ca.  56.  (</)  2  Mer.  107. 

(e)  2  Vet.  jun.  101.  (/)  2  F«.jun.512.    3  Bro.CC.S6. 

(g)  J  S  Ve$.  244.     16  Veg.  202. 

(A)  See  Croggon  v.  Symons,  3  Mad.  130. 

The 
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The  Vice  Chancellor  considered  that  Warington  and        1821. 
Rayley  might  have  moved  in  that  suit  for  the  injunction,    .1 '    '  l 

that  is  now  their  object.     But  whether  they  could  or  v. 

coald  not,  that  suit  furnished  a  complete  indemnity  to 
them ;  for  the  Plaintiff  in  that  suit  may  move  for  them 
to  pay  the  money  into  court,  and  to  restrain  Fcwke  and 
his  wife  from  proceeding  in  their  action ;  if  he  neglects 
to  do  so,  and  they,  in  consequence,  pay  the  money  to 
Fowke,  the  Plaintiff  could  not  complain  of  the  conse- 
quence of  his  own  laches. 

The  Lord  Chancellor. 

The  injunction  on  an  interpleading  bill  does  not,  like  The  injuno 
the  common  injunction,  leave  the  plaintiff  at  law  at  liberty  interpleading 
to  demand  a  plea,  and  proceed  to  judgment,  but  it  stays  b'H  8taJ?  *U 
all  proceedings.     The  Plaintiff  in  an  interpleading  bill 
admits  that  he  has  no  defence,  and  makes  an  affidavit 
that  he  does  not  collude  with  either  party ;  the  protec- 
tion that  he  has  is,  that  he  is  relieved  from  their  pro- 
ceedings against  him,  whether  at  law  or  in  equity,  as 
soon  as  his  diligence  enables  the  Court  to  do  so.     The 
question  here  seems  to  be,  whether  that  protection  is 
to  be  taken  away,  because  the  Plaintiff  in  some  other 
suit  may  make  a  motion  for  payment  of  the  money  into 
court.    If  a  party  gives  notice  of  his  claim  to  the  money 
by  filing  a  bill,  and  it  is  afterwards  paid  away  pending 
the  suit,  I  do  not  know  that  his  not  having  moved  for 
it  to  be  paid  in  would  be  any  protection. 

It  is  important  certainly  to  consider  these  points,  for 
I  understand  that  an  opinion  is  afloat  that  on  an  inter- 
pleading bill  the  injunction  cannot  be  moved  for  till 
the  time  for  answering  is  out     I  always  thought  that  it  In  an  inter- 
im not  so,  but  that  the  injunction  might  be  moved  for  Sfh^ 
ftt  once ;  indeed  there  are  some  cases  where  the  injunc-  «n»y  be  moved 

P  tion 
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ID'Sl.        tion  would  be  quite  useless,  unless  it  could  be  obtain* 

Waeington    *ml[nediately.     Some  mistake  I  believe  arose  in  a  cot 

v.  munication  that  I  had  on  this  point  with  the  Vice-Cha 

*  cellor  through  Mr.  Cro/ls.    I  think  I  then  mention* 

for  before  the   to  him  the  case  of  the  Plaintiff,  not  knowing  that  a  b 

swering  has"      would  be  necessary,  from  not  having  notice  of  the  d 

expired.  mand  of  one  party,  till  the  other  had  obtained  judgmer 

and  was  about  to  take  out  execation. 

Here  the  question  is,  whether  the  Plaintiffs  can  htt1 
the  same  protection  in  another  person's  suit  that  tb 
can  have  in  their  own*  If  you  do  not  let  them  have  tl 
carriage  of  the  cause,  and  the  plaintiff  in  the  other  do 
not  move  for  them  to  pay  the  money  in,  I  question  wb 
ther  his  not  doing  so  would' be  an  answer  to  him  at  tl 
hearing,  for  the  pendency  of  the  suit  is  notice  of  h 
demand.  If  the  Plaintiffs  in  this  cause  could  make  th 
motion  in  the  other  cause,  it  must  be  supported  by  i 
affidavit  of  there  being  no  collusion,  otherwise  the 
could  not  be  allowed  the  same  advantages  that  the 
would  have  upon  a  bill  of  interpleader ;  but  I  do  ni 
remember  any  instance  of  such  a  motion. 


Aug  7.  The  Lord  Chancellor  made  the  order  for  the  injiuu 

tion  on  payment  of  the  money  into  court. 

Reg.  Lib.  B.  1820,  fo.  16U 
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Rolls. 
SHELLEY  v.  BRYER.  Aq.  7.  a. 

SAMUEL  SHELLEY  by  his  will  dated  in  1805,  after  Testator  gives 

*-*  ,  ,  .  .  ,  ,      the  residue  to 

bequeathing  some  legacies  and  annuities,  gave  the  be  divided 

residue  of  his  real  and  personal  estate  to  trustees,  upon  a^Jr  *"8  ™" 
trust  to  sell  such  part  of  it  as  did  not  consist  of  money  amongst  bis 
ip  the  funds,  to  invest  it  on  government  or  other  secu-  "wc^aiTd^bv 
rides,  and  to  pay  the  interest  to  his  sister  Susannah  Shelley  a  codicil  gives 
for  her  life,  and  immediately  after  her  death,  he  directed  nfej/'whom 
all  his  residuary  property,  subject  to  the  annuities  before  h?  c*^*  n« 
bequeathed,  to  be  divided  unto  and  equally  between  his  over  and 
nephews  and  nieces  who  might  be  then  living.  ah°VCJfSrth 

decease  of  his 
The  testator  afterwards  made  several  codicils,  by  the  JJ^of  his 
jhird  of  which,  dated  in  July  1807,  he  gave  to  his  infant  will  treated  of 
niece  Harriet  Shelley,  whom  he  had  not  then  seen,  the  ne\$  ^^ 

sum  of  500/.  at  one  year  after  his  decease,  over  and  none  of  the 

i       '    i  '     "  i  n        i       i  a  i  •  x.     &***  nephews 

above  her  share  after  the  decease  or  his  sister  in  the  or  nieces  were 

body  of  his  will  treated  of  more  at  large.     The  testator  *£  tit,?i  J? 

died  in  January  1809.  residue. 

Harriet  Shelley,  mentioned  in  the  third  codicil,  (the 
Plaintiff  in  this  cause)  was  born  subsequently  to  the 
date  of  the  will,  and  was  a  great  niece  of  the  testator's. 
The  testator  at  the  time  of  his  death  had  several  ne- 
phews, and  two  great  nephews,  but  no  niece,  and  no 
great  nieces,  except  the  Plaintiff.  His-  sister  Susannah 
Shelley  died  in  1819,  and  previously  to  her  death  several 
great  nephews  and  great  nieces  to  the  testator  were  born. 
Under  the  decree  in  the  cause  the  Master  had  taken  the 
accounts  of  the  testator's  estate,  and  had  made  the  ne- 
cessary enquiries  as  to  the  state  of  his  family.  The 
cause  now  came  on  for  further  directions. 

P  8  Mr. 


Betes. 
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182L  Mr.  Home  and  Mr.  Stephen  for  the  Plaintiff,  con- 

V  -  ~*     tended  that  the  fund  was  divisible  between  the  testator's 
Shelley 

v.  nephews  and  the  Plaintiff,  she  being  specifically  named 

in  the  codicil  as  one  of  the  persons  to  take. 

Mr.  Whitmarsh  and  Mr.  Garratt  for  the  great  ne- 
phews and  great  nieces,  contended  that  they  were  en- 
titled to  share  equally  with  the  nephews.  The  words 
nephew  and  niece  may  fairly  be  taken  to  include  great 
nephews  and  great  nieces,  and  the  testator  has  shewn 
that  he  meant  to  use  them  in  that  extended  sense,  by 
applying  the  term  niece  to  the  Plaintiff,  who,  as  he  most 
have  been  aware,  was  his  great  niece.  In  Wyth  v.  Black- 
man  (a)  the  word  children  in  a  deed,  being  used  with 
the  word  issue,  was  taken  to  comprehend  grand  children 
and  great  grand  children.  So  in  Hussey  v.  Dillon  (b) 
great  grand  children  took  under  the  description  of  grand 
children,  upon  a  ground  applicable  to  this  case ;  viz. 
that  one  great  grand  daughter  was  styled  by  the  testa- 
trix her  grand  daughter.  In  Mayott  v.  Mayoit{c) 
great  nieces  were  included  under  the  description  of  first 
and  second  cousins. 

Mr.  Tyrrell  for  the  testator's  nephews. 

It  must  be  admitted  that  if  the  will  stood  alone,  there 
could  be  no  ground  for  the  claim  of  the  Plaintiff  and 
the  other  great  nieces  and  great  nephews.  The  terms 
nephews  and  nieces  are  not  ambiguous,  and  unless  ex- 
tended by  some  peculiarities  cannot  include  great  ne- 
phews or  nieces.  Falkner  v.  Butler,  (d)  The  same  rea- 
soning applies  in  those  cases  where  the  word  children 
has  been  held  to  comprehend  grand  children,  a  con- 
struction which,  as  stated  by  Sir  W.  Grant  in  Radcliffe 

■ 

(a)  1  Vet.  sen.  196.     Amb.555.  (b)  Amb.603. 

(c)  2 Brot C. CIS 5.     '  (d)  Amb. 514. 

v.  Buc^ 
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v.  Buckley  (a\  is  only  resorted  to  where  the  testator  by        1821. 
other  expressions  shews  that  he  uses  the  word  in  its 
more  extensive  signification,  or  where  the  will  would 
otherwise  be  inoperative,  from  there  being  no  children  in 
the  strict  sense  to  take.     But  "  where  the  devise  is  to 
children,  the  grand  children  cannot  come  in  to  take  with 
the  children."   Crooke  v.   Brookeing.(b)     In    Gale  v. 
Bennett  (c)  the  grand  children  were  held  to  be  included, 
because  there  were  no  children,  and  this  distinction  is 
recognized  in  Wyth  v.  Blackman,  and  Royle  v.  Hamil- 
ton (d)>  both  of  which  cases  turned  upon  the  circumstance 
of  other  parts  of  the  instrument  explaining  the  word  in 
question.    In  Radcliffe  v.  Buckley  the  extended  construc- 
tion which  was  contended  for,  was  rejected  on  the  ground 
that  it  would  have  let  in  the  grand  children  to  take 
together  with  their  parents.     The  same  difficulty  would 
«rise  here.     There  is  nothing  in  favour  of  the  Plaintiff, 
tmt  the  inference  that  may  be  raised  from  the  codicil.;  ' 
but  the  Courts  have  been  in  the  habit  of  refusing  to 
raise  implications  under  much  stronger  circumstances. 
Denn  v.  Bagshaw  (e),  Parsons  v.  Parsons  {/) :  it  is  only 
a  mistaken  recital  of  a  legacy  which  he  had  not  given. 
Frederick  v.  Hall  (g),  Upton  v.  Lord  Ferrars.  (h) 

The  Master  of  the  Rolls. 

I  must  confess  that  I  have  not  been  able  to  come  to 
a  Very  clear  conclusion,  but  I  will  state  how  it  strikes 
me  at  present,  reserving  an  opportunity  for  further  con- 
sideration. On  the  construction  oPthe  will  taken  alone, 
it  is  admitted  on  all  sides  that  there  is  no  ambiguity, 
and  it  is  not  a  case  where  difficulty  arises  from  there 

(a)  10  Fes.  195.  (b)  2  Fern.  106. 

(c)  Amb.6Sl.  (</)  4  Fes.  437. 

(e )  GT.R.S\%  {f)  5  Fes. 578. 

(g)  1  Fes.  jun.396.  *  (h)  5  Fes.SOl. 

PS  being 
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I&H.  being  no  person  to  answer  the  description;  the  gift  is 

jT7V£^  prospective,  and  other  nephews  and  nieces  might  have 

v.  Been  born  before  the  death  of  the  tenant  for  life. 


B4rfr%&« 


It  appears  by  the  case's  that  where  there  are,  or  may 
be  at  the  tithe  when  the  distribution  is  to  take  plate, 
persons  answering  the  description,  the  Court  is  not  lit 
liberty  to  include  any  hot  within  the  terms.  Thus  it 
being  clear  upon  the  will,  the  onus  is  thrown  on  thotie 

who  desire  to  extend  the  construction.     The  codicil 

• 

gives  rise  to  the  doubt;  and  with  respect  to  this  it  is  to 
be  observed,  that  though  the  codicil  must  be  taken  with 
the  will,  yet  it  is  not  actually  the  same  as  if  it  had  formed 
part  of  it ;  for  at  the  time  Of  making  it,  the  testator 
might  have  been  writing  otoly  from  recollection  of  what 
he  had  done  by  his  will,  and  without  an  accurate  know- 
ledge of  its  contents.  lb  the  interval  between  the  will 
and  codicil  the  Plaintiff  was  born.  The  testator  givcfe 
to  her  500/.  at  one  year  after  his  decease ;  as  to  that,  if 
it  stood  alone,  there  could  be  no  doubt ;  but  he  adds 
these  Words :  "  over  and  above  her  share  after  the  die- 
cease  Of  my  sister  in  the  body  of  my  will  treated  of 
more  at  large."  I  think  it  is  impossible  to  contend  thfct 
this  does  not  refer  to  the  passage  in  his  will  disposing  of 
the  residue.  Hence  the  argument  arises  that  it  was  the 
intention  of  the  testator  retrospectively  to  give  a  con- 
struction to  the  words  used  in  his  will.  The  difficulty 
is,  that  if  the  words  are  to  be  extended  with  respect  to 
the  Plaintiff,  the  same  must  be  done  as  to  the  other 
great  nephews  and  great  nieces,  and  both  the  classes, 
including  the  parents  and  children,  must  take  together 
under  the  same  denomination.  But  it  would  be  con- 
trary to  the  authorities  to  interpret  a  term  having  an 
appropriate  application  to  one  class,  as  extending  to  two 
classes,  comprizing  both  parents  and  children. 


The 


The  Master  of  the  Rolls  afterwards  stated  that  he 
continued  of  the  same  opinion. 


His  Honour  doth  declare,  that  according  to  the  true 
construction  of  the  will  and  codicils  of  S.  &,  the  testator, 
in  the  pleadings  named,  the  residue  of  his  personal  estate, 
after  payment  of  his  funeral  and  testamentary  expences, 
debts,  and  legacies,  became  upon  the  death  of  his  sister 
S.S.  divisible  in  four  equal  parts,  among  the  four 
nephews  in  the  Master's  general  report  named  living 
at  the  death  of  his  said  sister  S.  S. 

Reg.  Lib.  B.  1820.  fo.  1949. 
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The  most  cogent  argument  in  favour  of  the  Plaintiff 
is,  that  the  testator  has  called  her  his  niece,  and  that 
this,  coupled  with  the  will,  puts  an  interpretation  upon 
it,  and  shews  that  he  meant  to  use  the  term  in  a  sense 
that  should  include  her.  But  still  I  feel  a  difficulty 
about  it,  and  I  think  the  weight  of  the  argument  is  the 
other  way,  and  that  we  must  consider  it  to  be  a  mU- 
recollection  of  his  will ;  he  is  speaking  of  the  share 
which  he  had  given  her,  when,  in  fact,  he  had  given  her 
none.  I  confess  that  I  am  not  satisfied  with  this  con- 
clusion ;  there  is  considerable  difficulty  on  both  sides ; 
but  I  think  it  is  better  to  abide  by  the  terms,  which  are 
express,  than  to  take  upon  myself  by  inference  to  en- 
large them,  either  to  let  in  the  Plaintiff  or  the  other 
great  nephews  and  nieces. 
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Rolls. 

Aug.  7.  io.  TYNDALE  v.  WARRE. 

A  reversion  rfciHlS  was  a  creditor's  bill,  and  the  personal  estate  of 
upon  an  estate  the  testator  being  insufficient  for  the  payment  of 

for  life,  and      jjjs  debts,  a  question  was  made  at  the  hearing,  whether 

upon  estates  .      .  ^  7 

tail  limited  to   a  reversion  in  fee,  of  which  the  testator  was  seised  under 

dreS>IheldiU     **  lowing  circumstances,  should  be  decreed  to  be 

to  be  assets  sold. 

for  the  pay-  • 

raent  or  spe- 

cialtydebts,  /By  fine  and  an  indenture,  dated  in  January  1819, 

to  be  sold  for   certain  freehold  estates  were  limited  to  such  uses  and 

that  purpose.    for  mcyk  trusts  as  j%  T  Wmre  (the  testator)  and  E.  M.  T< 

A  reversion  m  v  '  # 

expectant         Warre  (his  daughter)  should  appoint,  and  in  default  of 

tEJ  bf tC  appointment,  to  the  use  of  J.  T.  Warre  for  life,  with 
sold  for  pay-  remainder  to  the  use  of  E.  M.  T.  Warre  for  her  life, 
cialty  debts?  w^  remainder  to  trustees  to  preserve  contingent  re- 
Semblc.  mainders ;  with  remainder  for  life  to  any  husband  that 

E.  M.  T.  Warre  might  marry,  if  she  should  think  fit  so 
to  limit  the  same:  with  remainder  to  such  of  the 
children  of  E.  M.  T.  Warre,  born  in  marriage,  as  she 
should  appoint;  and  in  default  of  appointment,  to  the 
use  of  all  and  every  such  children  or  child,  and  of  the 
heirs  of  their  bodies,  in  such  manner,  and  for  such 
estates,  and  subject  to  such  provisions  as  therein  men- 
tioned ;  and  for  default  of  all  such  issue,  to  the  use  of 
J.  T.  Warre,  his  heirs  and  assigns. 

J".  T.  Warre  died  in  May  1819,  intestate  as  to  the  re- 
version of  the  estates  comprised  in  the  above  settle- 
ment, which  on  his  death  descended  upon  his  daughter 
E.  M.  T.  Warre  as  his  heiress  at  law.  She  was  un- 
married. 


Mr. 
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Mr.  Coote  for  E.  M.  T.  Warre. 


1821. 


v. 
Warre. 


The  reversion  in  question  is  subject  to  the  life  estate      Tyndalb 
limited  to  the  daughter  of  the  deceased,  and  the  estates 
tail  limited  to  her  children :  the  question  whether  the 
Court  will  decree  it  to  be  sold  for  the  payment  of  bond 
debts  cannot  be  affected  by  the  circumstance  that  the 
estates  tail  are  not  yet  in  existence ;  they  may  hereafter 
arise,  and  are  prior  to  this  reversion,  which  is  therefore 
a  reversion  after  an  estate  tail.     A  reversion  after  an 
estate  for  years  is  present  assets  at  law,  and  immediate 
execution  may  be  issued ;  if  after  an  estate  for  life,  it  is 
termed  quasi  assets,  and  a  judgment  quando  accident  may 
be  obtained  by  the  bond  creditor.     Hence  reversions  of 
this  kind  may  be  sold  ;  but  reversions  after  estates  tail 
have  always   been  distinguished;    they  are   frequently 
said  not  to  be  assets,  or  only  assets  injuturo;  that  is, 
when  they  fall  into  possession.     The  heir  may  plead 
riensper  descent,  and  there  will  be  no  judgment  against 
him  during  the  continuance  of  the  intermediate  estates, 
and  hence  they  have  never  been  considered  saleable. 
The  distinctions  are  explained  by  Lord  Holt  in  Kellow 
▼.  Mawden.(a)     In  Kinaston  v.  Clark  (b)  the  heir  de- 
vised away  the  reversion,  and  on  its  afterwards  falling 
into  possession,  the  question  arose,  whether  it  could  be 
made  liable  to  the  bond  debts  in   the  hands  of  the 
devisee.     It  was  there  assumed  in  the  argument  on 
fc>olh  sides,'  that  the  reversion  could  not  have  been  sold, 
%nd  Lord  Hardwicke  founds  his  judgment  upon  the  fact 
of  its  having  come  into  possession.     He  says  "  that 
tliere  was  a  possibility  of  its  being  liable;  there  was  a 
liableness  in  it,  a  quality  in  it  to  be  so,  to  be  subject  to 
le  debt."  (c)     He  adds,  that  it  is  not  accurate  to  say 
lat  it  is  not  assets,  as  the  creditor  may  take  it  when  it 


(a)Carth.l26.   3  Mod.  253. 
(c)  2  0vw.466.' 


(b)  2  Atk.  204.    2Cruis.IHg.447* 


comes 
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comes  into  possession,  (a)  And  in  Smith  v.  Parker  (b) 
Lord  Chief  Justice  De  Grey  expressly  states  the  dis- 
tinction to  be,  "  that  a  reversion  expectant  on  an  estate 
tail  is  not  immediate  assets,  and  therefore  it  cannot  be 
extended :  nor  can  the  heir  be  compelled  to  sell  it,  as  he 
may  be  in  case  of  a  reversion  op  an  estate  for  life."  Sir 
W.  Blaclcstone  in  the  same  case  says  that,  though  assets, 
it  was  "  only  dormant  potential  assets  till  it  came  into  pos- 
session." The  authority  of  this  case  has  certainly  been 
impugned  by  Lord  Thurlaw^  in  Tweedale  v.  Coventry  (c), 
but  upon  other  grounds.  If  the  reversion  be  not  avail- 
able as  assets  at  law,  it  must  be  the  same  in  equity, 
where  nothing  is  done  beyond  the  law,  except  to  extend 
the  remedy  of  the  creditors.  In  Kinaston  v.  Clark  (jd) 
Lord  Hardwicke  says :  "  But  yet  I  know  of  no  case 
where  equity  decrees  a  thing  itself  to  be  liable,  which 
the  law  says  is  not  liable,  or  is  not  analogous  to  what 
the  law  directs,  except  only  in  the  case  of  an  advowson 
in  fee." 


Mr.  Home  and  Mr.  Bligh  for  the  Plaintiffs. 

The  reversion  in  this  case  is  dependent  on  an  estate 
for  life,  with  remainders  in  tail  to  persons  not  yet  in 
esse',  which  may  therefore  never  take  effect.     In  the 


(a)  In  a  MS.  note  of  Kinaston  v.  Clark,  with  which  the  editor 
has  been  favoured  by  Mr.  Stuart  of  Lincoln's  Inn,  this  part  of  the 
judgment  is  expressed  in  the  following  terms : 

"  The  saying  that  a  reverson  or  remainder  in  fee  after  an  estate 
tail  is  not  assets,  is  a  gross  and  inaccurate  expression,  and  means  no 
more  than  that  the  creditors  cannot  have  any  execution  of  it  till 
the  tail  is  spent.  I  am  of  opinion  that  such  remainder  hath  always 
in  it  the  quality  of  assets  until  it  be  barred,  and  tbat^  it  make*  no 
difference  whether  it  depends  upon  an  estate  tail  in  the  debtor  him- 
self and  his  heirs,  or  a  stranger." 

(b)  9.  W.  Black.  1230. 

(c)  1  Bro.  C.  C.  2*0. 

(d)  *Cruis.*69. 


mean 
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mean  time  it  must  be  treated  not  as  a  reversion  after  an 
estate  tail,  which  at  present  it  is  not,  but  as  a  reversion 
after  an  estate  for  life,  which  is  clearly  saleable* 

But  even  with  respect  to  a  reversion  after  an  estate 
tail,  it  is,  as  observed  by  Lord  Hardmcke  (a)  a  gross 
and  inaccurate  expression  to  say  that  it  is  not  assets, 
and  all  the  authorities  agree  that  it  becomes  liable  when 
it  falls  into  possession.  The  Court  may,  therefore, 
declare  that  it  must  be  sold  at  a  future  period ;  an  im- 
mediate sale  will,  therefore,  do  no  prejudice  to  the  heir, 
while  it  will  benefit  the  creditors.  The  ground  on  which 
oourts  of  equity  lend  their  aid  to  creditors  to  order  a 
sale,  instead  of  leaving  them  to  their  legal  remedy  of 
retaining  the  amount  of  their  debts  out  of  the  rents  and 
profits,  is  that  it  may  accelerate  the  payment.  Stileman 
v.  Ashdorwn.(b)  The  same  reason  applies  to  this  case; 
upon  principle,  a  reversion  cannot  be  distinguished  from 
any  other  real  estate.  Even  an  advowson  in  gross, 
though  not  assets  at  law,  will  be  sold  in  equity  for  pay- 
ment of  debts,  (c)  They  also  cited  Coleman  v.  Winch  (d)9 
and  Gallon  v.  Hancock,  (e) 


The  Master  of  the  Rolls. 

This  case  divides  itself  into  two  questions;  first, 
-whether  supposing  the  reversion  to  be  dependent  upon 
an  estate  tail  actually  existing,  it  ought  according  to  the 
authorities  to  be  sold  before  it  comes  into  possession ; 
and,  secondly,  whether  it  is  competent  to  the  Court  to 
order  a  sale,  circumstanced  as  this  case  is. 


Aug.  10. 


(a)  2  Atk.  206.     2  Cruis.  466. 
(c)  3  P.  ^.401. 
(?)  2  J**.  424. 


(b)  2  Aik.  60S. 
(<*)  1  P.  W.  775. 


The 
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TYNbALE 
V. 

Waias. 


The  former  of  these  questions  involves,  in  the  first 
place,  this  point,  whether  a  reversion  in  fep  after -an 
estate  tail  is,  in  the  hands  of  the  heir,  assets  for  the 
payment  of  the  bond  debts  of  the  ancestor,  from  whom 
it  descended.  For  we  have  here  a  direct  immediate 
descent  from  the  person  who  was  the  owner,  and  who 
had  the  reversion  remaining  in  him,  and  the  debts 
sought  to  be  satisfied  were  created  by  him.  The  re- 
version was  a  part  of  his  real  estate,  and  according  to 
all  general  principles,  every  part  of  the  real  estate  of 
the  debtor,  excepting  copyhold,  is  considered  as  ap- 
plicable to  the  payment  of  his  specialty  debts.  The 
heir  is  himself  liable  to  the  debt :  he  becomes  the  debtor, 
and  unlike  the  executor,  he  is  chargeable  in  the  debet, 
the  ancestor  having  bound  himself  and  his  heirs;  he 
can  only  get  rid  of  the  liability  by  pleading  that  he  has 
not  assets  descended  sufficient  to  cover  the  demand. 


Still  there  are  a  great  number  of  authorities  which 
make  a  distinction  between  a  reversion  after  an  estate 
for  life,  and  a  reversion  after  an  estate  tail,  declaring 
the  former  to  be  assets  or  quasi  assets,  and  the  latter 
not  to  be  so  till  it  falls  into  possession.  The  authorities 
are  very  numerous,  beginning  with  Lord  Coke,  who 
says  (a),  "  that  the  law  favours  estates  in  tail  in  pos- 
session, and  doth  not  regard  remainders  or  reversions 
expectant  on  the  estate  tail;"  and  he  also  mentions, 
that  "it  was  adjudged  in  12 EL  between  Terling  and 
Trqffbrd,  in  the  King's  Bench,  that  a  remainder  or. 
reversion  expectant  on  an  estate  tail,  is  no  assets  to  the 
heir,  in  debt  on  a  bond  made  by  his  father."  (£)  In 
the  same  book  in  fo.  59,  he  repeats  this  doctrine.  I 
observe  that  in  some  of  the  arguments  it  is  said  that 
this  case  of  Terling  v.  Trqffbrd  is  nowhere  to  be  found, 


(a)  MUdmay's  case,  6  Rep.  48. 


(b)  Ibid. 


and 
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and  though  I  have  taken  some  trouble  in  searching  for 
it,  I  have  not  been  able  to  meet  with  it.  It  was,  how- 
ever, certainly  a  case  in  the  King's  Bench,  and,  there- 
fore, only  determined  that  the  reversion  was  not  assets 
at  law. 
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Tyndalk 

v. 
.  Waree. 


It  is  laid  down  in  Rolled  Abridgement  (a),  that  a  re- 
version in  fee  expectant  upon  an  estate  tail  is  not  assets, 
because  it  is  in  the  power  of  the  tenant  in  tail  to  bar  it. 
In  Carthew  (b)  it  is  said  to  have  been  agreed  that  it  was 
not  assets  to  charge  the  heir  upon  the  general  issue 
•  riens  per  descent,  and  the  same  doctrine  is  repeated  in 
ComyrCs  Digest,  (c)  The  same  principle  is  acknow- 
ledged in  the  argument  in  Kinaston  v.  Clark,  and  I 
observe  that  Sir  Dudley  Ryder, '  who  argued  that  case, 
began  with  admitting  that  the  reversion  could  not  be 
sold  till  it  fell  into  possession.  Mr.  Serjt.  Williams  also 
in  a  note  to  Saunders  (d),  where  he  has  treated  at  large 
upon  the  whole  of  this  subject,  distinguishing  between 
a  reversion  after  an  estate  for  life  and  after  an  estate 
tail,  states  that  the  latter  is  not  assets. 

This  certainly  constitutes  a  strong  body  of  authority, 
shewing  a  general  opinion,  from  a  very  early  period 
down  to  1741,  that  a  reversion  after  an  estate  tail  does 
not  become  assets  till  it  falls  into  possession,  and  I  do 
not  find  any  direct  authority  to  the  contrary.  But,  on 
the  other  hand,  there  is  no  case  deciding  that  it  may  not 
/be  assets  in  equity ;  whether  it  is  or  not  seems  to  be  a 
new  question,  without  any  authority  either  way. 

To   consider  this  first  upon  principle,  observe  the 
course  of  proceeding  at  law.     There  are  three  cases  of 


(a)  269 

(c)  Tit.  Asset*,  P. 


(b)  129. 

(d)  Vol.  ii.  p.  6.  n.  4. 

reversion* ; 


*} 
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reversions;  if  it  be  a  reversion  dependent  upon  a  term  of 
years,  the  law  does  not  consider  the  term  as  any  thing, 
and  judgment  is  given  against  the  heir,  if  he  plead  riens 
per  descent*  But  if  the  creditor  takes  out  an  elegit,  be 
is  stopped  by  the  term,  which  is  a  good  defence  for  the 
lessee  in  ejectment,  and  so  there  is  a  cesset  executio 
during  the  term.  If  it  be  a  reversion  after  an  estate  for 
life,  the  heir  must  plead  specially,  stating  that  he  has  no 
assets,  except  this,  and  setting  forth  what  it  is ;  the  cre- 
ditor may  then  take  judgment  quando  accident.  In 
the  case  of  a  reversion  after  an  estate  tail,  the  authorities 
say  that  the  heir  may  plead  generally  riens  per  descent, 
distinguishing  this  from  the  plea  in  the  case  of  a  rever- 
sion after  an  estate  for  life.  The  Plaintiff  may  then 
reply  that  there  is  this  reversion  descended  to  the  De- 
fendant, and  he  may  then  have  a  judgment  quando  ac- 
cident, the  same  as  in  the  case  of  a  reversion  after  an 
estate  for  life. 

The  reversion  is  generally  said  not  to  be.  assets,  be- 
cause the  tenant  in  tail  may  bar  it,  and  because  it  is  not 
of  any  present  value.  Still  it  is  part  of  the  debtor's  real 
estate  and  its  value  does  not  signify.  Whatever  the 
value  may  be,  his  estate  is  universally  liable,  and  the 
heir  can  only  protect  himself  by  shewing  that  nothing 
has  descended  to  him.  The  heir  cannot  devise  it:  any 
disposition  of  it,  whether  made  by  the  will  of  the  ances- 
tor, or  of  the  heir,  is  null  and  void  as  against  ^creditors 
by  the  statute  of  3  W.  &  M.  c.  I  £.  How  could  this  be, 
if  it  were  not  assets  till  it  came  into  possession  ?  If  that 
were  so,  it  would  not  be  liable  till  then.  But  it  is  an- 
tecedently liable ;  it  waits  the  possession  to  become  pro-, 
ductiye,  but  the  liability  attaches  immediately. 

The  general  doctrine,  however,  is  that  it  is  not  assets ; 
and  though  I  should  have  thought  that  upon  principle 

that 
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that  could  not  be  maintained,  yet  it  would  be  hazardous 
to  overturn  so  large  a  body  of  authorities.  Lord  Hard' 
wicke  in  Kinaston  v.  Clark  encountered  the  difficulty, 
and  since  that  case,  it  must,  I  think,  be  considered  that  a 
reversion  after  an  estate  tail  is  in  some  measure  assets. 
The  main  Ant  in  that  case  did  not  govern  this ;  the 
question  being  whether  pendinglhe  estate  tail,  the  heir 
could  devise  the  estate,  and  Lord  Hardwicke,  though 
entertaining  much  doubt,  determined  that  his  devise 
was  void  under  the  statute. 


1821. 


The  next  case  was  that  of  Gifford  v.  Barber,  {a) 
rhere  again  the  precise  point  did  not  arise,  because  the 
reversion  had  fallen  into  possession ;  but  Lord  Hard- 
wicke  thought  it  liable  to  the  judgment,  because  it  was 
part  of  the  real  estate  of  the  debtor,  and  was,  therefore, 
subject  to  be  charged  and  incumbered  by  him;  an 
argument  which  tends  to  shew  its  general  liability.  The 
next  case  is  Smith  v.  Parker,  which  certainly  is  not  to  be 
considered  as  an  authority  on  the  point  decided  in  it, 
Lord  Thitrlovo,  in  the  case  of  Tweedale  v.  Coventry,  and 
Lord  Alvanley,  in  Doe  v.  Hulton  (6),  having  shewn  that 
the  judges  were  wrong  in  supposing  that  the  debt  of  an 
intermediate  remainderman  attached  upon  the  reversion, 
he  never  havjng  come  into  the  seizin.  That,  however, 
does  not  break  in  upon  the  authority  of  what  is  said 
upon  the  general  question,  as  to  wliich  Lord  Chief  Jus- 
tice De  Grey  said  that  the  reversion  expectant  on  an 
estate  tail  was  not  immediate  assets,  and  that,  therefore, 
it  could  not  be  extended,  nor  could  the  heir  be  com- 
pelled  to  sell  it,  but  that  it  was  assets  quando  acciderit, 
and  the  heir  should  then  be  chargeable.  Thus  it  was 
assets  finally  convertible  when  in  a  shape  in  which  it 
would  produce  value.     Mr.  Justice  Gould,  said  that  it 


(a)  4  Vm.  Abr.  452. 


(*)  3Bo4.$Pul.65\. 
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was  not  valuable  assets,  and  Mr.  Justice  Blackstone  con- 
sidered that  the  instant  it  vested  in  the  heir  it  was 
assets  by  descent  in  his  hands,  although  only  dormant 
potential  assets  till  it  came  into  possession.  I  agree  to 
the  argument  that  this  case  furnishes  an  authority 
against  an  immediate  sale,  but  at  present  I  am  referring 
to  it  with  a  view  to  the  question  whether  the  reversion 
is  assets. 


Upon  the  result  of  these  authorities,  I  am  satisfied 
that  Lord  HardwickSs  view  is  correct,  and  that  the 
reversion  is  to  be  considered  assets  from  the  moment 
that  it  descends  to  the  heir,  and  is  liable  to  the  debt  to 
the  full  amount  of  the  value. 

The  question  then  arises,  whether  such  a  reversion 
ought  to  be  sold  immediately ;  and  it  is  fairly  contended 
that  the  authorities  seem  to  make  this  distinction,  that 
it  cannot  be  sold  till  it  comes  into  possession.  I  confess 
I  am  not  satisfied  that  this  rests  on  any  sound  principle, 
for  the  only  reason  suggested  is,  that  the  sale  should  be 
postponed  out  of  consideration  for  the  heir,  that  a  higher 
price  may  be  obtained.  But  I  think  dial  such  con* 
siderations  ought  not  to  weigh.  For  the  question  is,  to 
whom  does  the  property  belong?  It  is  not  the  habit  of 
the  Court  to  consider  the  interest  of  the  heir  when 
opposed  to  that  of  the  creditors.  They  ought  to  have 
the  fullest  remedy;  and  upon  what  principle  can  the 
Court  refuse  to  give  them  the  benefit  of  a  sale,  because 
another  person,  whose  interest  is  secondary,  and  en- 
tirely subject  to  theirs,  may  be  benefited  by  delay  ? 


I  think  that  the  opinion  upon  this  subject  has  partly 
arisen  from  considering  what  is  clear  in  a  court  of  law, 
namely,  that  a  reversion  after  an  estate  tail  is  not  im- 
mediate assets,  but  only  future  and  potential;  and 
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thence  it  has  been  concluded,  that  in  a  court  of  equity  18(81". 

it  tiannot  be  sold  immediately.     But  that  inference  does  xhm2« 

not  appear  to  me  to  be  well  founded,  because  it  is1  v. 

negatived  by  what  is  admitted  to  be  the  rule  as  to 
selling  reversions  after  estates  for  life. 

It  is  a  mistake  to  say  that  it  is  of  no  value;  the  value 
will  be  more  or  less  according  to  the  chances  which  it 
depends  on.  But  it  is  of  no  consequence  what  the  value 
may  be.  *We  are  only  to  consider  whose  it  is,  and  .who 
has  the  right  to  determine  whether  it  shall  be  sold  of 
not  It  would  seem  therefore  that  the  circumstance  of 
its  not  being  applicable  to  the  payment  of  debts  by  a 
court' of  law,  does  not  decide  what  is  to  be  done  here; 
as  in  the  case  of  an  advowsOn,  which  yields  no  present 
profit,  and  is  not  assets  at  law,  and  yet  is  decreed  to  be 
sold  in  equity.  The  question  theft  is,  whether  it  does 
not  follow  from  the  determination  that  a  reversion  after 
an  estate  tail  is  to  be  considered  as  assets,  that  it  is  also 
saleable,  sale  being  the  peculiar  remedy  given  by  courts 
of  equity  for1  the  purpose  of  accelerating  the  payment 
of  debts.  Upon  principle,  I  should  say  that  it  ought 
to  be  so,  as  the  heir  only  takes  subject  to  the  prior  right' 
of  the  creditors;  and  I  should  be  inclined  to  decide  that 
it  should  be  sold,  for  I  think  that  the  old  authorities  are 
a  good  deal  shaken  by  Kinaston  v.  Clark.  When  the 
point  is  settled  with  respect  to  a  reversion  after  an  estate 
for  life,  it  appears  to  me  to  carry  with  it  the  same  rule 
as  to  a  reversion  after  an  estate  tail.  I  am  unable  to 
distinguish  the  two  cases  upon  principle,  on  the  ground 
that  in  one  the  particular  estate  is  more  valuable,  and 
the  reversion  less  so. 

If,  therefore,  there  had  been  in  this  case  an  actually 
existing  estate  tail,  I  should  have  been  strongly  inclined 
to  have  decided  that  the  reversion  should  be  sold.    But 
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1M&*  in  fact  the  existing  estate  is  for  life  only ;  the  otner 
estates  are  only  contingent  If  the  Defendant,  the 
daughter  of  the  deceased,  should  have  children,  and 
they  should  come  of  age,  the  entail  may  be  barred,  but 
not  unless  that  should  happen.  Lord  Thwrlam^  in 
TweedaU  v.  Coventry^  notices  this  distinction ;  speaking* 
of  Smith  v.  Parker  he  says,  that  in  that  ease  the  con- 
tingent uses  never  came  into  possession,  and  it  wa* 
therefore  not  a  reversion  after  an  estate  tail,  but  after  an* 
estate  for  life  only.  If  the  value  of  the  reversion,  and 
the  probability  of  its  being  cut  off,  are  in  general  to 
form  reasons  against  proceeding  to  a  sale,  they  certainly 
do  not  apply  to  this  case,  where  there  are  so  many  con- 
tingencies, and  where  there  is  so  great  a  chance  of  its* 
coming  into  possession.  It  cannot  be  said  that  this  re- 
version is  of  no  value;  on  the  eontrary,  it  may  be 
carried  to  market  with  every  prospect  of  producing  * 
considerable  price. 

For  these  reasons,  though  I  have  not  been  able  to 
satisfy  myself  entirely,  I  think  that  in  this  case  the 
reversion  in  question  must  be  sold  for  the  purpose  of 
paying  the  specialty  creditors.  I  do  it,  not  upon  general 
grounds,  but  upon  reasons  applying  to  this  particular 
case  only ;  but  I  have  gone  thus  mueh  at  length  into 
the  general  question  as  it  is  one  of  considerable  difficulty*. 
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EXCEPTIONS    were    taken    to    the  Defendant's  Exceptions  to 
"^  answer,  and  his  clerk  in  court  took  an  office  copy  musTberigned 
of  them.     The  Plaintiff  then  obtained  an  order  to  refer  ty  counsel, 
them  to  the  Master ;  after  which  the  Defendant  moved  not  signed  by 

to  take  them  off  the  file,  on  the  ground  of  their  not  counsel,  taken 

b  off  the  file, 

bftving  the  signature  of  counsel  affixed  to  them.     The  though  the 

Vw»-Ch*ncellor  h*viqg  granted  this  motion,  the  Plain-  JJ^ff  „ 

tiff  qqw  irioved  (q  discharge  his  order.     It  was  meft-  office*  copy  of 

tioned,  (though  not  upon  affidavit,)  that  the  draft  had,  pontiff  had 

in  fact,  been  signed  by  counsel.  obtained  an 

order  of  re* 


Mr*  Tresfave  iji  support  pf  the  motion. 

There  is  no  necessity  for  the  signature  of  counsel  to 
exceptions:  it  is  not  required  by  any  order.  In  the 
orders  of  1635  (a),  it  is  said  that  exceptions  are  to  be 
in  writing,  and  are  to  be  delivered  to  the  counsel  whose 
hand  is  to  the  answer,  or  to  the  Defendant's  attorney  in 
court,  but  no  mention  is  made  of  counsel  signing  them. 
It  was  decided  in  Bonus  v.  Flack  (ft),  that  examinations 
did  not  require  the  signature  of  counsel ;  and  there  is 
no  greater  occasion  for  it  with  respect  to  exceptions, 
which  are  only  transcripts  of  parts  of  the  bill.  But  if 
such  a  rule  is  to  be  understood  to  exist,  it  has  in  this  case 
been  waived.  A  party  cannot  complain  of  an  irregu- 
larity after  having  permitted  the  other  to  take  a  step 
upon  it.  Here  their  clerk  in  court  took  an  office  copy, 
and  that  has  been  followed  by  a  reference.  In  Sidgier 
v.  Tyte(c)9  taking  an  office  copy  of  an  answer  was  con- 
sidered to  be  a  waiver  of  an  irregularity  in  filing  it. 

(a)  B camels  Orders,  T8.        (b)  13  Ves.  287.       (c)  11  Vet,  209. 

Q  2  Mr. 
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1821.  Mr.  Fonblanque,  on  the  other  side,  relied  on  constant 

practice  as  establishing  the  rule,  and  contended,  that 
resting  on  grounds  of  policy,  it  could  not  be  waived 
by  the  parties ;  if  it  could,  the  act  of  the  clerk  in  court, 
in  taking  the  office  copy,  was  not  sufficient  to  debar 
them  from  taking  an  objection  which  could  not  be 
known  until  the  exceptions  were  looked  at* 

The  I^ord  Chancellor. 

If  the  circumstance  of  the  draft  of  the  exceptions 
having  been  signed  by  counsel  is  to  make  any  difference, 
the  Plaintiff  must  have  some  opportunity  of  verifying 

that  fact. 

« 

The  first  question  is,  whether  the  practice  requires 
exceptions  to  be  signed  by  counsel.  I  admit  that  with 
examinations  it  does  not.  But  the  practice  of  signing 
exceptions  has  prevailed,  though  without  any  particular 
order,  at  least  as  long  as  the  memory  of  the  oldest 
.  counsel  in  the  court  at  the  time  that  I  came  into  it,  and 
I  should  be  sorry  to  say  that  such  a  practice  having 
continued  so  long,  is  to  be  considered  as  improperly 
laying  a  burthen  on  the  suitors.  It  might  be  conveni- 
ent, in  many  cases,  to  have  examinations  signed  by 
counsel ;  but  it  is  one  thing  to  impose  an  ex  pence  not 
usual,  and  another  to  say,  that  that  which  has  been  usual 
shall  be  continued.  It  is  true  that  exceptions  can  only 
be  copies  of  parts  of  the  bill,  but  certainly  they  are 
subject  to  the  same  mischiefs  that  arise  from  bills  of 
improper  length.  There  is  a  great  policy  in  guarding 
against  foolish  exceptions.  I  do  not  think  that  this 
rests  upon  considerations  that  are  to  affect  the  parties 
only ;  it  is  a  policy  to  protect  the  Court  itself  from  being 
employed  in  matters  that  are  of  no  use  to  the  suitors, 
and  yet  withdraw  its  attention  from  others  that  are  of 

con- 
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consequence.  I  would  not  therefore  have  it  supposed  1^21- 
t{ia£  it  cftfl  be  too  easily  waived  v  1{The  case  of \Sidgier  v. 
Ty/f  is  different.  Jt  was  desired  to  take  l^ie  bill  gro 
confespo,  which  qould  not  fye  d,one,  because  there  was  an 
answer..  It  was  then  suggested  that .  the  answer  might 
tje  tak^n  flff  th^e  fije  for,  iri;^gul^ty  in  ^filing  it  $u£  I 
held,  that  taking  an  office  copy,  of  it  prevented  that; 
the  Plaintiff  had  dealt  with  it  as  ap  answer.  In  this 
case  I, think  the  order  right,  pnd  that  the  Plaintiff  hav- 
ing moved  to  refer  th^  exceptions,  (Joes  not  prevent  the 
Pefendajat  from  taking  the  objectipn. ; 

'if        '    '  '* '     '     •'  *  r      j  I  »':■*•      :         ■   ; '  *  i       * ;  i  J  i  •         * :      .    i       * 

I  '.'(''■  \        ■  '        !       ;  1'    '       i  ,  .  .  '. i     '  '  . ' 

:  i       .  ■ :  I  f ' 
'  H       •      '        M 
• )  ]  l '        I 

.-..!{'        !,.-(,..         ■  ;  'i        !      •    . 

TN  October  1815,  Henry  Candler,  who  for  some  time  An  agreement 

"^  had  carried  on  the  business  of  an  attorney  or  so-  topay\i  share 

iicitor  and  conveyancer  at  Tadcaster,  died,  leaving;  ten  of  the  profits  • 

children  and  a  widow.     By  hiss  will  he  appointed  bis  to  another 

widow   to  be  his  executrix,    and  cave  to   her  all  his  pe^on  wno  is 
:*••«>:  •    »       ,•.  *         ■  .*v  ./.'*!  notanattofr- 

property,  both  real  and  personaj,  being  satisfied  that  ney,  isnotil- 
she  woukTdo  strict  anp!  equal  justice  t,o  #11  his  children.  le^^cf^?0f 

the  debts  due 
?  By,  a  deed  executed  shortly  after  his  death,  dated  the  ^.Jointed  at 

25th  of  October  1815,  between  Henry  Candler,  his  eldest  the  suit  of 
■    ''     Mi  :(l  '    .   i      ^  m  persons  to 

son?  and  Mary  Candler,  the  widow;  it  was  recited,  that  whom  a  share 

from  the  love  and  affection  which  he  (H.  Candler)  bore  <>f  j*1®  Profite 

*':•;>'    »■;    -  ■  ■«:  •»,:    c     '     ■    *   x  "•       :  L  '   .       had  been  as- 

towards  his  mother  and  family,  and  in  compliance  with  signed  against 
the  wish  and  hope  expressed  by  his  father,  and  also  LSn^JJf* 
under  a  due  sense  of  the  influence  which  his  mother  and  the  debts, 
family  would  retain  with  his  father's  clients  and  con- 
nections,  he  had  agreed  with  the  said  Mary  Candler  to 
carry  on  the  business  of  an  attorney  or  solicitor  and 
conveyancer  at  Tadcaster9  and  to  account  with  her  for 

Q  3  a  moiety 


CASES  IN  CHANCfeRY. 

&  moiety  of  the  clear  net  profits,  in  consideration  of 

c _        which  site  was  to  supply  him  with  money  sufficient  tt> 

v.  Carry  on  the  business.    It  was  witnessed,  that  he  <fe^ 

dub,  vetaanted  to  Cafrry  On  the  business  so  long  as  any  of  thte 
Other  children  should  be  living  unmarried  and  trade? 
twtenty-orne,  and  within  two  months  after  th*  taking  dt 
evfety  yeafrly  account  to  pay  to  Mary  Candk*,  ^her  ex- 
ecutors, administrators,  or  assigns,  a  mofety  of  the  cfcfclr 
net  gains  and  profits ;  and  -afco  to  permit  her  to  havfe 
free  access  to  the  books  of  account,  to  devote  the  whole 
of  his  time  and  attention  to  the  business,  to  taucte  cffo 
accounts  annually,  and  to  deliver  to  her  a  balance^heet 
of  the  net  gains  and  profits.  She  covenanted  to  pr^de 
him  with  such  sums  as  should  be  wanted  by  him,  in 
order  to  carry  on  the  business;  and  also  to  use  her 
utmost  endeavours  and  influence  to  induce  her  friends 
and  connections  to  employ  him. 

iThe  business  continued  to  be  carried  on  upon  the 
footing  of  this  deed.  Mary  Candler  died  in  March 
1816,  having  by  her  will  left  her  real  and  persona)  pro- 
perty to  trustees,  upon  certain  trusts,  for  the  benefit  of 
her  children.  The  bill  was  filed  in  February  1821,  by 
the  younger  children,  for  ah  account  of  her  estate;  it 
also  sought  against  Henry  Candler  an  account  of  the 
moiety  of  the  profits  of  the  business.  It  suggested  that 
Henry  Candler  had  made  some  assignment  of  the  debts 
due  to  die  business  to  tV.  Partington  (who  was  also  mfede 
a  Defendant),  and  prayed  an  injunction  to  restrain  them 
from  getting  them  in,  and  a  receiver. 

By  flie  answer  of  Partington  it  appeared  that  &. 
Candler  had  by  two  deeds,  dated  in  June  1820,  assigned 
to  F.  W*  Arkinstall  all  the  debts  then  due,  owing,  or 
payable  to  him  or  to  any  person  in  trust  for  him,  for  or 
ifc  respect  of 'business  done  or  monies  expended  by  him 

as 
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attorney,  solicitor,  or  conveyancer;  and  Also  alt 
sneney  secured  or  bequeathed,  or  due  or  owing  to  him 
or  to  any  person  in  trust  for  him.  These  assignments 
weie  made  by  way  of  security  for  a  debt  due  to  Jirkin- 
xtalL  In  September  1820,  Partington  paid  ArkinstalT* 
'debt,  and  took  an  assignment  of  the  Security.  He* 
stated  that  he  had  no  notice  of  any  other  persons  being 
interested  with  Candler  in  the  business,  and  he  claimed 
the  benefit  of  his  security,  insisting  that  by  the  statute 
22  G.  2.  c.  46.  s.1 1.  the  deed  of  25  tk  October  1815,  was 
illegal  and  void. 

An  injunction  had  been  granted  by  the  Vice-Chan- 
cellor, -and  a  motion  for  a  receiver  was  now  pending 
before  him,  A  motion  was  made,  on  behalf  vf  Parting- 
ton, to  dissolve  the  injunction. 

Mr,  Heald  and  Mr.  Wakgfidd  in  support  of  tha 
motion* 

The  effect  of  the  deed  of  October  1815,  was  to  con* 
stitute  a  partnership  in  the  business  of  an  attorney 
between  H,  Candler  and  his  mother;  he  was  to  manage 
the  business,  while  she  was  to  advance  the  capital  and 
receive  half  the  profits.  Now  by  the  act  of  22  G.  & 
<r.46.  s.  11.  for  the  regulation  of  attornies,  a  person  duly 
admitted  to  practice  is  subject  to  penalties  for  allowing 
his  name  to  be  used,  or  carrying  on  business  for  the 
benefit  or  profit  of  one  who  is  unqualified.  It  applies 
in  terms  to  this  case.  If  persons  not  qualified  to  practice 
as  attornies  might  thus  join  themselves  as  partners  in 
the  business,  the  mischiefs  which  the  statute  was  de- 
signed to  obviate  would  be  let  in.  In  a  late  case  of 
Tench  v.  Roberts,  an  assistant  to  a  solicitor  was  by  agree* 
ment  to  have  a  share  of  the  profits ;  it  was  stipulated 
expressly  that  he  was  not  to  be  a  partner.     He  filed  a 
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bill  for  an  account,  and  upon  a  demurrer  being  put  in, 
the  Vice-chancellor  was  of,  opinion,  that,  nptwithstandr 
ing  the  negative  words,  the  agreement  in  effect  con-i 
stituted  a  partnership,  and  that  it  was  consequently* 
under  this  statute,  illegal.  The  present  case  his  Honour 
thought  was  in  some  manner  distinguishable  from  $ 
partnership. 


Ml 


The  Lord  Chancellor. 


It  strikes  me  that  there  are  two  questions  here.  If 
this  deed  be  legal,  it  at  any  rate  amounts  only  to  a  con^ 
tract  for  a  chose  in  action.  Then  what  does  it  entitle 
the  Plaintiff  to  ?  Is  there  any  thing  in  it  which  Would 
givfc  them  a  property  in  the  debts  themselves  ?  Wdiild 
not  the  debts,  so  long  as  they  are  not  part  of  the  profits, 
belong  to  Candler?  If  there  be  two  assignments  of  a 
chose  in  action,  he  who  has  the  first  has  the  best  equity. 
Now  here  the  profits  only  are  assigned  to  the  Plain tifis; 
then  what  is  there  to  prevent  Candler  from  giving  to  his* 
creditor  those  debts  which  are  not  .affected  with  the  cha- 
racter of  profits.  The  other  question  js  of  very  great  iw? 
portance :  though  the  enacting  words  of  the  statute  arc? 
very  lprge,  they  may  perhaps  be  considered  to  be  po^-r 
fined  by  the  recital.  If  a  gentleman  going  out  of  the 
profession  cannot  make  such  an  agreement  as  this,  pro- 
viding an  annuity  out  of  the  profits  of  his  business  far 
his  family,  a  great  many  transactions  of  an  illegal  rjature 
have  taken  plaice.  ,    ,    , 


Mr.  IVitigJield,  for  the  Plaintiffs,  contended  that  the 
deed  in  question  was  no  infringement  of  the  statute*  not 
being  within  the  reciting  part*  The  object  of  the 
statute  was  only  to  prevent  ignorant  persona  from  in* 
truding  into  the  management  of  professional  business* 
This  deed  contemplated  nothing  of  that  sort,  as  Cancer 
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was  tp  conduct  the  whole ,  business.  Thp  Vice-Chan- 
cellor suspended  the  orcjer  for  a  receiver,  until  the  result 
of  this  motion  should  be  known,  and  though  the  Plain-: 
tiffe-  assignment  carries  the  profits  only,  yet  they  have  a 
right  to  have  the  debts  collected,  that  it  may  be  after? 
wards  ascertained  what  proportion  belongs  to  them  in 

the  shape  of  profit?. 


1821. 


Candles 

v. 
Canblsb. 


The  Lord  Chancellor. 

1  Thd  question  hdre  is  one  that  cannot  be  decided  upoii 
iribtibn.  '  Supposing  that  any  distinction  exists  between 
the1  effect  of  this  deed  Upon  profits,  and  its  effect  upon 
prfepgrty  not  constituting  profits,  and  another  distinction 
between  that  part  of  the  property  which  may  becomle 
profits,  and  that  which  may  not>  the  property  must  be 
ascertained  ;  and,  therefore,  I  think  the  best  Way  will  be 
to'  tet  the  receiver  in  the  mean  time  collect  it. 


l!'. 


Oh  the  construction  of  the  statute  I  should  be  iii- 
clined  tb  take  the  opinion  of  a  court  of  law;  for  from 
the  language  of  another  act,  a  difficulty  is  thrown  in 
the  way  of  the  construction  which  I  should  have  been 
disposed  to  have  put  upon  this,  if  it  had  stood  alone. 
Thfc  clause  is  as  follows:  "And  whereas  divers  per- 
sons1 who  are  not  examined,  sworn,  or  admitted  to  act 
as'attbrnies  or  Solicitors,  in  any  court  of  law  or  equity, 
d6  in  Conjunction  with  or  by  the  assistance  or  conni- 
vance of  certain  sworn  attornies  and  solicitors,  arid  by 
various  subtle  contrivances  intrude  themselves  into,  and 
act  and  practice  in  the  office  and  business  of  attornies 
and  Solicitor*,  to  the  great  prejudice  and  loss  of  many 
Of  his  Majesty's  subjects,  and  the  scandal  bf  the  prd«^ 
ftssion  of  the  law,  be  it  therefore  enacted,  that  from  and 
after  the  29th  dhy  of  September,  Which  shall  bfe  in  the  yearbf 
our  "Lord'  1 749i  if  ariy  sworn  attorney  or  solicitor  shall 


Mi 


act 
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1821.       act  as  agent  for  any  person  or  persons  not  dnly  qualt- 
c '  T  n  fied  to  act  as  an  attorney  or  solicitor  as  aforesaid,  or 

v.  permit  or  suffer  his  name  to  be  any-ways  made  use  o£ 

Candler.  Up0n  the  account  or  for  the  profit  of  any  unqualified 
person  or  persons,  or  send  any  process  to  such  unquali- 
fied person  or  persons,  thereby  to  enable  him  or  them 
to  appear,  act,  or  practice  in  any  respect  as  an  attorney 
or  solicitor,  knowing  him  not  to  be  duly  qualified  as 
aforesaid,  and  complaint  shall  be  made  thereof  in  a 
summary  way  to  the  Court  from  whence  any  such  pro- 
cess did  issue,  and  proof  made  thereon  upon  oath,, 
to  the  satisfaction  of  the  Court,  that  such  sworn  attorney 
or  solicitor  hath  offended  therein  as  aforesaid,  then  and 
in  every  such  case  every  such  attorney  and  solicitor  so 
offending  shall  be  struck  off  the  roll,  and  for  ever  after 
disabled  from  practising  as  an  attorney  or  solicitor;  and  in 
that  case  and  upon  such  complaintand proof  madeasafore- 
said,  it  shall  and  may  be  lawful  to  and  for  the  Court  to 
commit  such  unqualified  person  so  acting  or  practising 
as  aforesaid,  to  the  prison  of  the  said  Court  for  any  time 
not  exceeding  one  year." 

If  we  are  to  construe  the  enacting  part  by  the  recital, 
there  is  no  doubt  that  this  lady  did  not  intrude  herself  into, 
or  act  and  practice  in  the  office  of  an  attorney  or  solici- 
tor ;  but  the  point  contended  for,  I  suppose,  would  be, 
that  her  taking  the  profits  would  be  evidence  that  she 
had  done  so. 

The  meaning  of  the  clause  undoubtedly  is  this  (whe- 
ther the  terms  used  have  gone  further  is  another  ques- 
tion) that  qualified  persons  should  not  permit  their 
names  to  be  used  by  others,  so  as  to  enable  them  to 
appear  as  attornies;  and  the  question  therefore  is, 
whether  the  words  "  permit  or  suffer  his  name  to  be 

any 
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atiy-ways  made  use  of  upon  the  account,  or  for  the  profit 
of,"  &c.  are  not  to  be  construed  in  connection  with  the      c 
other  words  "  thereby  to  enable  him  or  them  to  appear,  v. 

act,  or  practice,"  &c.  so  as  to  prevent  it  from  going  be-       ******* 
yond  the  mischief  that  it  was  intended  to  provide  for. 

I  should  state  that  this  statute,  if  the  construction  be 
such  as  is  contended  for,  has  been  violated  over  and 
over  again,  and  by  the  best  men  in  the  profession.  It 
has  happened  to  me  to  know,  that  it  is  no  uncommon 
thing  for  gentlemen  leaving  the  profession  to  stipulate 
for  m  annuity  payable  out  of  the  future  profits.  I  have 
thought  that,  consistently  with  the  policy  of  the  law, 
agreements  could  not  be  made  by  which  they  contract 
to  recommend  those  who  succeed  them.  I  doubted 
whether  professional  men  could  be  recommended,  not 
for  skill  and  knowledge  in  their  profession,  but  for  a 
sum  of  money  paid  and  advanced.  I  knew  that  this 
would  rip  up  many  transactions,  and  I  was  happy  that 
the  Court  of  King's  Bench  was  of  a  different  opinion, 
though  I  never  could  entirely  reconcile  myself  to  their 
doctrine,  (a)  ,  * 

Unfortunately  for  the  construction  I  should  put  upon 
this  act,  there  is  a  statute,  the  4- 1st  of  Geo.  3.  c.  76., 
which  shews  that  there  is  no  greater  evil  than  that  of 
throwing  in  a  great  number  cif  words.  The  tenth 
section  of  that  act  is  as  follows :  "  That  from  and  after 
the  said  1st  day  of  August  if  any  public  notary  shall  act  as 
such,  or  permit  or  suffer  his  name  to  be  in  any  manner 
used  for  or  on  account,  or  for  the  profit  and  benefit  of 
any  person  or  persons  not  entitled  to  act  as  a  public 
notary,  and  complaint  shall  be  made  in  a  summary  way 

(a)  See  Burm  v.  Guy,  4  East,  190. 

to 
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Can  due 

v, 
Candljbe. 


to  the  Court  of  faculties  wherein  he  hath  been  admitted 
and  enrolled  ppon  oath  to  the  satisfaction  of  the  said, 
Court,  that  such  notary  has  offended  therein  as  afore- 
said* then  and  in  such  case,  every  such  notary  so 
offending  shaH  be  struck  off  the  roll  of  faculties,  and  be 
for  ever  disabled  from  practising  as  a  public  notary,  or 
doing  any  notarial  act"  ,  Then  follow  these  words: 
"Save  and  except  as  to  any  allowance  or  allowances, 
sum  or  sums  of  money  that  are  or  shall  be  agreed  to  tje 
made  or  paid  to  the  widows  or  children ,  of  apy  de- 
ceased public  notary  or  notaries,  by  any  surviving  part* 
ner  or  partners  of  such  deceased  notary  or  nota- 
ries" From  this  it  may  be  argued  that  the  insertion  ofi 
these  words  proves  that  it  was  the  notion  of  the  legisla- 
ture that  without  them  a  notary  could  not  have  made 
such  a  provision.  If  I  were  to  state  my  own  opinion 
(but  the  point  must  be  decided  elsewhere)  I  should  say, 
I  think  these  words  were  very  unnecessarily  inserted, 
here.  J  think  that  looking  at  the  recitals  both  in  this 
act  and  the  other,  that  such  a  transaction  is  not  within 
the  meaning  of  the  legislature,  even  if  those  words  were 
not  inserted.  And  I  cannot  help  saying  what  I  said  in 
the  case  of  the  Jersey  leases,  that  a  long  course  of  prac- 
tice sanctioned  by  professional  men,  is  often  the  best 
expositor  of  the  law. 


I  cannot,  therefore,  go  the  length  of  saying,  without 
the  opinion  of  a  court  of  law,  that  the  Plaintiffs  have,  no 
interest  under  this  deed ;  it  does  not  follow  that  Par? 
tingipn  has  no  interest.  Thus,  if  there  was  nothing  Jeft 
but  on?  deta,pf  100/.,  and  if  the  whole  of  it  was  profit, 
Partington  would  be  entitled  to  half  of  it.  And  so,  on 
the  ptb$r,faw\d,  jf  jhe  Plaintiffs'  share  of  profits  could  be 
satisfied  without  resorting  to  that  debt,  the  assignment 
of  it  to  Partington  would  be  good,  against  the  Plaintiffs, 

n  who, 
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who,  if  it  be  debt,  cannot  claim  it  as  debt,  but  only  as        1821. 

constituting  profits.     On  the  whole,  therefore,  if  the  *    ~  * 
Vice-chancellor  is  about  to  appoint  a  receiver  to  collect  v. 

the  property,  I  see  no  reason  to  interfere.  •  Candleb. 


JENKINS  v.  SANDYS.  Aug.  is. 

T^TR.  KOE  moved  on  behalf  of  the  messenger  for  a  The  messen- 
'  x         writ  of  habeas  corpus  to  bring  up  the  Defendant,  fondant  in 

in  order  that  he  might  be  committed.     The  Defendant  custody  under 
.     ,  an  attach* 

had  been  taken  under  an  attachment  for  want  of  an  an-  ment,  and 

s«rer;  and  being  in  the  custody  of  the  messenger,  he  had  havj?giBf{!?" 

by.  consent  of  the  Plaintiff's  solicitor  been  permitted  to  go  at  large 

remain  in  custody  at  his  own  house,    and  afterwards  to  d^r^nVto 

go  at  large  upon  his  own  undertaking  to  pay  the  costs,  pay  the  costs, 

He  had,  however,  not  paid  the  messenger's  costs ;  and  proces8 10 

the  question  was,  whether  the  latter  was  entitled  to  the  compel  pay- 

ment. 
process  of  the  Court  to  compel  payment. 

The  Lord  Chancellor. 

If  the  messenger  thinks  proper  to  let  him  go  at  large 
upon  his  undertaking,  he  must  bring  an  action.  He 
cannot  have  this  remedy  upon  a  bargain  made  out  of 
court  in  this  way.  If  it  had  been  by  leave  of  the 
Court  it  would  have  been  another  thing. 

Mr.  Wakefield  against  the  motion. 
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1881. 

v  j  * 

A«g.  17.  Ex  parte  VERNEY. 

39& ioG*  nPHIS  was  a  petition  under  the  statute 39 & 40  Geo. 5. 
(Lord  Eldon's  c.  56.     The  fund  had  been  paid  into  court  in  the 

apply  tomo^  'unacy  of  the  petitioner's  brother,  who  was  entitled  to.be 
ney  paid  into  tenant  in  tail  of  the  lands  to  be  purchased,  and  by 
matter  of  a  whose  death  that  interest  had  devolved  upon  the  peti- 
lunatic.  tioner.     The  petition  was  entitled  in  the  lunacy. 

Mr.  Pemberton  for  the  petitioner. 

The  Lord  Chancellor  doubted  whether  the  case  was 
within  the  act,  and  upon  looking  at  the  clause,  observed 
that  it  applied  only  to  money  in  the  hands  of  individuals 
as  trustees,  or  under  the  controul  of  courts  of  equity; 
it  did  not,  therefore,  give  any  jurisdiction  in  lunacy. 


Aug.  17.        .  Ex  parte  ELLICE. 

^e  f^Sd^    nPHIS  was  a  petition  praying  that  the  committee  might 
only  to  be  in-  be  at  liberty  to  lay  out  a  sum  of  money  belonging 

vernmeatg0"     to  ^e  'unatic  uPon  a  mortgage  of  real  estate, 
securities, 

peculiar1  cir^        Mr.  Shadwell,  in  support  of  the  petition,  produced  two 
cumstances.      similar  orders,  Ex  parte  Roxby  in  the  matter  of  Meux, 

4th  February  1817 ;  and  Ex  parte  Langley  in  the  matter 

of  Fust,  14th  July  1817. 

The  Lord  Chancellor. 

I  think  there  must  have  been  some  very  peculiar 
circumstances  in  those  cases.     The  general  rule  is,  not 

to 
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to  lay  out  the  lunatic's  money  on  any  thing  but  govern-  1821. 

meat  securities,  except  in  very  peculiar  cases,  as  where  %£wmllil 

the  lunatic  has  an  interest  in  the  estate,  or  it  is  in  some  Ellici, 
other  manner  connected  with  his  immediate  interests,  (a) 

(a)  Norbury  v.  Norbury,  4  Mad.  191. 


Ex  parte  EARL  DIGBY  Aug.  17 

In  the  matter  of  the  DUCHESS  DOWAGER  of 

NORFOLK. 

TJ  Y  the  settlement  made  in  March  1771,  previously  to  A  feme  co- 

the  marriage  of  the  Honourable  Charles  Howard  ^r  ftfe^^ 

(afterwards   Duke  of  Norfolk)  with   the   Honourable  power  of 
__             _.            _,                     ,                     ^11  charging,  and 
Frances  Fitzroy  Seudamore,  the  estates  of  the  latter  were  with  the  un- 
settled (subject  to  two  rent  charges)  to  the  use  of  herself  m*te  |™Jf" 
v      •                                    °    '  ation  to  her- 

for  life,  with  remainder  to  trustees  to  preserve  con-  self  in  fee, 

tingent  remainders,  with  remainder  to  the  use  of  her  cnal-c  an(j 

intended  husband  for  life,  with  remainder  to  trustees  to  covenants  for 

.    _  .  .  .    .  ,  payment.  She 

preserve  contingent  remainders,  with  remainder  to  the  survives  her 

use  of  such  son  of  the  marriage  as  she  and  her  intended  husband,  and 

^°  the  intermedin 

husband  should  appoint,  with  remainder  to  the  first  and  ate  limitations- 
other  sons  of  the  marriage  successively  in  tail  male,  ^eTstoteon 
with  remainder  to  such  uses  as  she  should  appoint,  with  her  death,  de- 
remainder  to  the  heirs  of  her  body,  with  remainder  to  heir  8  He  -ls 
her  right  heirs.     The  settlement  contained  a  power  to  not  entitled 
the  said  F.  F.  Scudamore,  during  the  lives  of  herself  and  ation  out  of 
her  husband,  to  borrow  at  interest  any  sums  not  exceed-  her  g60*"" 

'  m  J  personal 

ing  25,000/.  in  the  whole,  and  by  deed  (executed  and  estate. 

attested  as  therein  mentioned)  to  charge  the  estates  with  .g  ^^^^ 

the  payment  of  such  sums,  and  to  secure  them  by  ere-  exoneration 

p           1               n                       1          j  out  of  Der- 
ating a  term  of  years  by  way  of  mortgage,  to  be  made  sonai  ^g 

redeemable  on  payment  of  the  sums  charged  with  ihte-  aetded t0  her 

*  *  °  separate  use. 

vmt,  ty  the  person  or  persons  for  the  time  being  est-  qu. 

titled 
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1821.  titled  to  the  freehold  and  inheritance;  and  stfie  and  het 

E*  tHirte  husband  were,by  such  deed  to  uhdertake  tad  agree  id 

EarlfiiGBY.  keep  down  the  interest 


i  • 


Under  the  above  power  the  estates  were  mortgaged 
in  May  1774-,  by  the  said  Charles  Howard  (then  Charles 
Howard  Scudamore,  he  having  taken  that  name,)  and 
his  wife  to  S.  Fell,  for  a  term  of  1000  years,  for  securing 
5000/.,  which  was  recited  to  have  been  advanced  on  the 
application  of  the  wife,  and  to  have  been  paid  to  V. 
Byre  as  a  trustee  for  her  separate  use.  Charles  Hctmatd 
Scudamore  and  his  wife  covenanted  for  payment  of  the 
mortgage  money  and  interest ;  and  the  former  also  gave 
his  bond  for  it. 

There  was  no  isstie  of  the  marriage.  Charles  Howard 
Scudamore  succeeded  to  the  title  of  Duke  of  Norfolk : 
his  wife  survived  him,  and,  after  his  death,  in  the  year 
1816,  a  commission  of  lunacy  issued  against  her,  under 
which  she  was  found  a  lunatic. 

Under  an  order  of  reference  made  in  the  lunacy,  the 
Master  had  reported  that  it  would  be  for  the  benefit  of 
the  lunatic  that  the  mortgage  should  be  paid  off,  and 
that  the  term  of  years  for  securing  it  should  be  assigned  in 
trust,  to  be  disposed  of  as  the  Lord  Chancellor  during  the 
lunacy  should  order,  or  as  the  lunatic,  if  she  should 
recover,  should  direct,  and  subject  thereto  in  trust  for 
the  lunatic  and  her  heirs,  and  to  attend  the  inheritance. 
A  petition  was  presented  on  the  part  of  the  heirs  at  law, 
praying  that  the  mortgage  might  be  paid  off,  and  the 
term  assigned  as  proposed  by  the  Master.  Another 
petition  was  presented  on  the  part  of  the  next  of  kin, 
praying  that  if  the  5000/.  was  paid  off,  an  assignment 
might  be  taken  of  it  and  of  the  securities,  and  that  they 
might  be  kept  on  foot,  and  considered  as  personal  estate, 

without 


CASES  IN  CHANCERY.  8$? 

**thont  prejudice  to  the  persons  by  whom,  or  the  funcb'  •     1821. 

out  of  which  the  same  should  be  ultimately  borne  or  j       ~vV 

^ ..  J£*  parte 

P«*iA  DxdiY. 

These  petitions  came  on  first  in  August  1 820*  (a)  Tha 
X>ochess  having  since  died,  it  was  agreed  that  the  peti* 
Ciena  should  be  brought  on  again  by  consent,  tor  th* 
purpose  of  taking  the  opinion  of  the  Court  on  die  ques- 
tion whether  the  mortgage  was  to  be  paid  off  for  the 
of  the  heirs.  On  the  opening  of  the  case,  it  ap- 
that  there  was  a  difficulty  in  the  way  of  hearing 
tba  matter  on  petition  by  consent,  from  some  of  the 
being  f emmet  covert ;  to  obviate  this,  it  was  ar* 
iged  that  a  bill  should  be  afterwards  filed,  and  a  de- 
made. 


Mr.  Hart 9  Mr.  Skadwell,  and  Mr.  Spence  for  the 
laeirs  at  law. 

The  charge  upon  the  estate  of  the  Duchess  having 
'been  paid  off  out  of  the  surplus  rents,  the  question  now 
x-aused  between  the  real  and  personal  representatives  is> 
^wlelber  that  charge  was  of  such  a  nature  as  to  entitle- 
tht  former  to  have  it  satisfied  out  of  the  general  per- 
sonal estate,  which  consisted  of  those  surplus  rent* 
The  Duchess  was  tenant  for  life,  with  power  of  charging, 
ftftdwith  the  reversion  in  fee;  the  intermediate  limit* 
&&ns  having  failed,  the  estate  comes  to  her  heir,  charged 
with  the  incumbrance  created  by  her.    The  general 
principle  appears  to  be  that  when  the  estate  devolves  on 
the  heir  charged  or  chargeable  with  an  incumbrance 
created  by  the  ancestor,  he  is  entitled  to  be  exonerated 
oat  of  the  personalty ;  but  when  it  came  to  the  ancestor 
subject  to  the  incumbrance,    his   personal    property 

(«)iJfe.  4  *Pa&  64a 

R  is 
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1821. 

E*  parte 
Digst, 


is  not  considered  responsible ;  the  ground  of  the  dis- 
tinction being)  that  in  the  former  case  it  is  his  personal 
debt,  and  in  the  latter  not  Lord  Mohun's  case,  (a) 
Lutkins  v.  Leigh,  (b)  If  an  analogous  rule  is  to  be 
applied  here,  it  introduces  the  question  whether  the 
5000/.  is  to  be  treated  as  the  debt  of  the  Duchess.  Now 
though  her  coverture  would  disable  her  from  contracting 
debts,  yet  the  settlement  aims  at  giving  her  to  a  certain 
extent  the  character  of  discoverture ;  the  power  enables 
her  to  borrow^  which  implies  a  loan,  and,  consequently, 
a  debt  The  demise  is  not  made  the  sole  or  primary 
security,  as  the  mortgagee  took  a  bond  from  the  Duke, 
and  a  covenant  from  both ;  he,  however,  is  to  be  con- 
sidered as  a  surety,  it  being  recited  that  the  money  was 
borrowed  for  her  occasions.  They  also  cited  TuUitt  v. 
Tullitt.  (c) 


In  general,  if 
a  tenant  for 
life,  with 
power  of 
charging, 
makes  a 
charge,  bis 
personal  estate 
is  not  liable 
to  exonerate 
the  land. 


The  Lord  Chancellor. 

In  general,  if  a  tenant  for  life,  with  power  of  charging, 
makes  a  charge,  his  general  personal  estate  will  not  be 
liable  to  exonerate  the  land ;  and  in  general,  if  he  pays 
it  off,  he  becomes  an  incumbrancer  on  his  own  estate. 
Thus,  if  there  be  tenant  for  life,  with  power  of 
charging,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  other  remainders  over,  and  the 
reversion  to  himself;  if  he  makes  a  mortgage,  and  after- 
wards pays  it  off,  he  is  himself  an  incumbrancer  on  the 
estate,  even  without  taking  an  assignment  Then  if 
the  Duchess  paid  this  off,  does  not  she  become  an  in- 
cumbrancer? 


The  cases  of  exoneration  go  upon  the  ground  that 
the  money  is  the  debt  of  the  person  making  the  mort- 


(fl)  2  Freem.  204.        (b)  Cos.  temp.  Talb.  54.  (c)  Ambl.  370. 

gage 
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gage  at  the  time.     It  is  his  debt,  whether  there  is  or  is        1821. 
not  a  covenant  for  payment;  if  there  is  a  covenant,  it  is      2&r  parte 
a  specialty  debt ;  if  not,  a  simple  contract  debt     The       Digby. 
question  here  is,  whether  at  the  moment  the  charge  was 
made,  it  was  a  personal  debt  of  the  Duchess's ;  and  with 
reference  to  that  it  is  material  to  observe  that  she  enters 
into  a  covenant  for  payment     But  still  that  did  not 
make  her  liable ;  and  is  there  any  case  in  which  the 
heir  has  been  relieved  from  the  charge,  where  no  de- 
mand could  have  been  made  on  the  ancestor  for  pay- 
ment? 


It  was  then  suggested  on  the  part  of  the  heirs  at  law, 
that  the  effect  of  the  covenant,  according  to  Bullpin  v. 
Clarke  (a),  was  to  make  the  sum  borrowed  a  debt  as 
against  the  separate  estate  of  the  Duchess ;  and,  there- 
fore, that  if  she  had  any  separate  property,  it  would  be 
liable  to  exonerate  the  debt  from  the  estate.  % 

The  Lord  Chancelor. 

The  5000/.  was  disposed  of;  that  did  not  remain  as 
hex  separate  estate.  If  it  should  appear  that  she  had 
anjr  other  separate  estate,  the  question  might  be  con- 
sidered. It  would  depend  upon  whether  the  personal 
security  was  meant  to  be  the  primary  security,  or  only 
collateral.  0 

Mr.  WetheraU,  Mr.  Wingjield,  and  Mr.  Pepys  for  the 
next  of  kin. 

(a)  17  Ves.305. 
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Avg.u.i6.2o.  BLUETT  v.  JESSOP. 


In  a  creditor's  raitflS  was  a  bill  by  four  persons  claiming  to  be  simple 
peering That  contract  creditors  of  James  Spedding,  deceased, 

there  were  no  against  his  executor :  the  corporation  of  London,  who 
cable  to  the      owed  to  the  testator  a  sum  of  630/.,  were  also  made 

thTpiafatinV  P*1**6**  **&  ^at  sum  was  P^^  mto  court     The  exe- 

debts,  the  cutor  by  his  answer  stated  that  the  testator  died  in* 

ordered  to  solvent;  some  part  of  his  property  having  been  taken 

P*J  the  costs,  in  execution,  and  the  rest  assigned  in  satisfaction  of 

creditors,  en-  specific  debts.     By  the  decree  the  usual  accounts  were 

sax,  fl**^ 

haringproYed, 

pay  the  costs  ^e  Master  by  his  report  found  that  one  only  of  the 
c/thepro-  Plaintiffs  was  a  creditor  of  the  testator.  Two  other 
latwe  to  their  debts  were  proved ;  one  of  which  was  to  the  Defendant 
debts.  t^  executor,  and  J.  Wright,  his  partner,  who  claimed 

under  two  assignments  a  lien  upon  the  fond  ki  court 
arising  from  the  debt  of  630/.,  and  upon  some  other 
property  of  the  testator's;  another  debt  was  due  to 
B.  and  S.  Granger,  who  also  claimed  a  lien  on  the  fund 
in  court;  the  Master  reported  that  J5.  and  S.  Granger 
were  entitled  to  the  first  lien  on  it;  he  found  that  there 
was  no  property  of  the  testator  except  that  which  was 
subject  to  the  lien  for  these  two  debts,  and  which  was 
entirely  exhausted  by  them.  The  Defendant,  the  exe- 
cutor, had  died  pending  the  suit,  which  was  revived 
against  his  representatives.  It  now  came  on  for  further 
directions. 

Mr.  Wingjkld  and  Mr.  Roots,  for  the  Defendant,  con- 
tended that  the  Plaintiffs  ought  to  pay  the  costs  of  the 
suit. 

Mr. 
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Mr.  RoupelL,  for  tbe  Plaintiffs,  argued  that  the  costs  10M. 
wight  to  be  paid  out  of  the  fund  in  court  At  law 
where  an  action  is  brought  against  an  executor  by  a 
creditor,  if  he  has  no  assets,  the  'Plaintiff  takes  a  judg- 
ment quando  aeciderint,  and  the  Defendant  pays  his  owi 
costs.  At  least  that  should  be  the  case  here.  But  in 
addition  to  that,  the  Defendant  and  the  Grangers  havt 
come  in  and  proved  their  debts  under  the  decree,  and 
have  the  benefit  of  it ;  by  payment  out  of  the  fond  which 
die  Plaintiffs  have  brought  into  court 


The  Master  of  the  Rouls.  Aug.  is. 

The  question  here  is,  what  is  to  be  done  in  a  cre- 
ditor's suit  where  it  turns  out  that  there  are  no  assets. 
I  do  not  find  that  there  has  been  any  decision  of  it  If 
we  consider  the  point  stripped  of  every  circumstance 
that  can  throw  blame  on  either  side,  we  should  say  on 
general  principles  that  the  result  ought  to  be  that  the 
Plaintiff  should  pay  the  costs.  The  Plaintiff  ought, 
before  he  proceeds  to  put  the  Defendant  to  a  certain 
expence,  to  consider  whether  he  will  be  able  to  obtain 
any  relief. 

Then  is  there  any  difference  with  respect  to  an  exe- 
cutor ?  It  is  said  that  by  proving  the  will  he  takes  on 
himself  this  liability,  and  must  at  least  pay  his  own 
costs.  But  even  if  that  were  so  at  law,  it  does  not 
follow  that  it  must  be  the  same  in  equity.  An  executor 
when  Plaintiff  at  law  is  exempted  from  payment  of  costs, 
because  the  statute  (a)  has  been  decided  not  to  apply  to 
that  case;  it  being  considered  not  to  operate  with  re- 

(a)  23  Hen.  8.  cA  5. 

R  S  spect 
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spect  to  a  person  suing  in  autre  droit,  who  may  be 
supposed  not  to  be  so  well  acquainted  with  the  sub- 
ject of  the  action.  Bull.  N.P.  331.  Cro.  El.  503. 
But  when  he  is  a  Defendant,  it  depends  upon  the 
plea.  If  he  pleads  no  assets,  and  the  contrary  is 
found,  he  pays  the  costs.  It  may  vary  with  some 
particular  pleas;  in  general  when  he  succeeds  on 
all .  points  he  is  entitled  to  his  costs.  In  equity  the 
proceeding  is  different  If  the  creditor  is  previously 
ignorant  of  the  state  of  the  assets,  still  if  where 
the  executor  states  on  oath  that  there  is  nothing  to 
distribute,  he  chooses  to  go  on,  the  consequence  of 
deciding  that  in  such  a  case  the  executor  is  not  to 
have  costs,  would  be  that  as  other  creditors  may  bring 
other  suits,  harassing  him  in  the  .same  manner,  he 
might  be  exposed  to  ruin.  I  cannot  accede  to  such 
a  principle. 


In  this  case  there  are  no  peculiar  circumstances  to 
protect  the  Plaintiffs.  Three  of  them  appear  not  to 
have  been  creditors  at  all.  The  answer  disclosed  that 
there  was  not  a  particle  of  property  undisposed  of:  but 
they  were  not  satisfied,  and  insisted  on  the  account. 
The  Master  by  his  report  states  how  he  conceives  the 
Grangers  and  the  assignees  of  the  debt  to  be  entitled : 
but  as  to  the  Plaintiffs,  it  is  clear  that  there  is  nothing 
to  pay  them,  nothing  being  left  to  pay  even  the  costs. 

As  to  the  fund  in  court,  we  cannot  make  it  bear  the 
costs.  It  was  brought  into  court  by  an  order  in  1811, 
but  it  was  not  the  property  of  the  testator :  it  belonged 
to  other  persons,  having  a  right  independent  of  any- 
thing the  Court  could  do ;  the  right  to  it  must  be  dis- 
cussed between  them.  I  think,  therefore,  that  the  Plain- 
tiffs must  pay  the  costs. 


Mr. 
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Mr.  BoupeU  suggested,  that  by  the  decree  creditors        1821. 
coming  in  Were  to  pay  a  proportion  of  the  costs. 

The  Master  of  the  Bolls  remarked,  that  that  was  the 

common  form  of  such  decrees,  and  it  had  been  sometimes  J^e  direcUon 

.  #  for  creditors 

a  question  whether  the  Plaintiff  was  not  entitled  to  con-  coming  in 

tribution ;  but  he  believed  that  in  practice  no  one  had  JJree  to  con- 
ever  heard  of  any  such  thing  being  done.  tribute  to  the 

costs  not  en- 


forced in 
practice. 


The  cause  was  mentioned  again  with  reference  to  the  -*Hfr  20« 
disposition  of  the  fund  remaining  in  court,  when  the 
decree  was  made,  directing  it  to  be  paid  out  to  J". 
Wright  and  to  B.  &  S.  Granger,  in  the  proportions  in 
which  the  Master  reported  them  to  be  entitled.  It  was 
ordered  that  the  costs  of  the  late  Defendant  W.  Jessop, 
and  the  present  Defendants,  his  executors,  of  the  pro- 
ceedings in  the  Master's  office,  by  J.  Wright  and  B.  & 
S.  Granger  in  substantiating  their  respective  liens  on 
the  fund  should  be  paid  by  them  respectively,  and  that 
die  rest  of  the  costs  of  the  Defendants  should  be  paid 
by  the  Plaintiffs. 

Reg.  Lib.  A.  18^0,  fo.  2409. 


BINGHAM  v.  DAWSON-  Aug.su 

FT^HE  bill  in  this  cause  was  filed  in  1813  by  the  vicar  Leave  to  file  a 

of  Great  Hall  in  the  county  of  Lincoln  against  b^a^1 

several  occupiers  for  tithes.     The  Defendants  by  their  nature  of  a 

.  A    ■  .  .  i  .     #  bill  of  review, 

answer  insisted  upon  an  immemorial  non-payment  of  to  introduce 

tithe  of  wool  and  lambs ;  a  decree  was  however  made  new  evidence, 

refused,  where 

the  proper 

means  of  searching  for  it  had  not  been  used  previously  to  toe  decree. 

R4  in 


94* 
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in  1817  for  an  account  of  the  small  tithes  including 
these  articles.  From  this  decree  the  Defendant  Damson 
had  appealed ;  he  now  presented  a  petition,  representing 
thai  he  had  since  the  decree  discovered  that  the  tithe  of 
Wool  and  lambs  was  of  right  payable  to  the  impropriate 
rector,  and  was  covered  by  an  ancient  composition  paid 
in  lieu  of  the  rectorial  tithes.  The  evidence  of  these  tithes 
having  belonged  to  the  rectory  consisted  of  a  grant 
from  the  crown  in  the  reign  of  James  the  First,  and  of 
certain  records  in  the  augmentation  office,  which  had 
pnly  recently  come  to  the  Defendant's  knowledge.  The 
petition  prayed  leave  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  for  the  purpose  of  introducing 
the  new  evidence  fit  the  hearing  of  tb$  appealr 


The  petition  was  first  heard"  by  the  Viee-Cbsneellor, 
who  dismissed  it  wi£h  costs ;  the  Defendant  appealed 
from  this  order. 

Mr.  Wetherall  and  Mr*  Wilbraham  in  support  of 
the  petition  cited  Lord  Portsmouth  v.  Lord  Effingham,  (a) 

Mr.  fleali  and  Mr.  Soupell  on  the  other  side. 

The  Lord  Chancellor. 

It  seems  to  me  that  the  Vice-Chancellor  was  quite 
right  If  circumstances  of  this  kind  are  to  form  grounds 
for  bills  of  review,  these  applications  will  be  constant 
and  eternal.  I  say  nothing  as  to  whether  these  matters 
could  be  evidence  or  not ;  the  question  is  only  whether 
they  are  to  be  made  the  foundation  of  a  bill  of  review. 
The  vicar,  I  suppose,  must  have  made  his  case  thus ; 
that  he  had  received  all  small  tithes  that  had  been 


(a)  1  Vei.  sen.  450. 
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paid,  which  the  Court  of  Exchequer  has  held  primd 
facie  entitles  him  to  all  small  tithes.  It  is  now  said 
that  there  was  an  agreement  to  pay  a  composition  in 
lieu  of  rectorial  tithes,  and  that  it  appears  from  docu- 
ments at  the  augmentation  office,  that  the  tithes  in  ques- 
tion are  included  in  the  rectorial  tithes.  But  is  there 
any  case  of  a  vicar's  bill,  where  the  first  step  taken  is  not 
to  search  in  these  offices?  If  that  had  been  done, 
there  would  have  been  a  proper  defence?  If  it 
is  to  be  laid  down  that  a  party  may  go  on  to  a  decree 
without  looking  for  a  defence,  and  may  then  make  ap- 
plications of  this  kind,  there  will  never  be  an  end  to 
them.  It  is  not  a  case  of  a  search  made,  and  a  miscar- 
riage in  that  search,  but  it  does  not  appear  that  there 
was  any  search  at  all.  (a) 


1821. 


Bingham 

v. 
Dawson. 


Petition  dismissed  with  costs* 


(a)  Ord  v.  Noel,  6  Madd.  127. 


LYONS  v.  BLENKIN. 


1820* 

Feb.  28< 

March  1 » 

April  IS. 

1821. 
June  4. 
Aug.  28» 

Jurisdiction  of 
the  Court  of 


J^fARY  BEATSON  by  her  will  dated  in  May  1815 

gave  to  her  daughter  Mary  Burnham,  amongst 

other  things,  a  moiety  of  a  freehold  estate,  the  other 

moiety  of  which  she  gave  to  her  three  grand-daughters, 

Mary  Lyons,  Frances  Lyons,  and  Jane  B.  Lyons  in  fee,  Chancery  to 
*     *  *  controulthe 

authority  of 

a  father  over  his  infant  children* 

Application  of  a  father,  praying  that  his  children  might  be  delivered  up  to  hint 

by  an  aunt,  who  was  guardian  of  their  fortunes,  with  a  discretionary  trust  for  then* 

maintenance,  and  with  whom  he  had  permitted  them  to  reside  for  a1  long  time/ 

refiised  under  the  circumstances. 


as 
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1821.  as  tenants  in  common,  and  she  declared  that  her  daugh- 
ter Mary  Burnham  should  during  her  life  have  the  sole 
and  separate  management  of  this  estate.  She  devised 
other  lands  and  gave  pecuniary  legacies  to  each  of  her 
three  grand-daughters  respectively,  directing  the  lega- 
cies to  be  paid  to  them  by  her  executrix  on  their  attaining 
twenty-one,  with  benefit  of  survivorship  between  them 
in  the  event  of  dying  under  that  age  unmarried.  The 
residue  of  her  real  and  personal  estate  she  gave  to  her 
daughter  Mary  Burnham.  The  testatrix  then  em- 
powered her  daughter  Maty  Burnham,  during  the 
minority  of  her  grand-children,  to  receive  the  rents, 
issues,  and  annual  proceeds  of  their  respective  shares, 
and  to  pay  and  apply  such  part  thereof  as  to  her  should 
seem  reasonable  and  proper,  towards  their  maintenance 
and  education ;  and  the  surplus,  if  any,  of  the  annual 
proceeds,  she  directed  to  be  invested  in  real  securities, 
in  order  that  it  might  accumulate  for  their  benefit.  She 
declared  that  the  receipts  of  her  daughter  Mary  Burnham 
were  to  be  sufficient  discharges,  and  then  proceeded 
thus :  "  But  in  case  my  said  daughter  Mary  Burnham 
shall  happen  to  die  during  the  minority  of  any  of  my 
said  grand-children,  then  and  in  such  case,  I  appoint 
S.  Park  of,  &c,  guardian  to  my  said  grand-children 
during  their  respective  minorities,  and  I  entrust  to  her 
the  management  and  disposition  of  the  estate  and  effects 
hereinbefore  bequeathed  to  them,  in  like  manner*  as  is 
hereinbefore  expressed  and  declared  with  respect  to  my 
said  daughter  Mary  Burnham.  I  appoint  my  said 
daughter  Mary  Burnham,  sole  executrix  of  this  my  last 
will  and  testament,  and  also  guardian  of  all  my  said 
grand-children." 

The  testatrix  died  in  March  1816.  Her  three  grand- 
children (the  infant  Plaintiffs)  were  the  issue  of  the 
marriage  of  James  Lyons  with  one  of  her  daughters, 

who 
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who  died  in  the  year  1809.  The  father  J.  Lyons  was 
still  alive.  In  the  year  1805  the  testatrix  having  offered 
to  maintain  and  provide  for  the  eldest  of  the  infants,  she 
had  been  committed  to  her  care ;  and  on  the  death  of 
the  mother  in  1809,  the  other  two  children  were  also 
placed  by  their  father  with  the  testatrix.  They  con- 
tinued till  the  time  of  her  death  to  reside  with  her  at 
her  house  near  Hull  (excepting  when  occasional}' 
absent  upon  visits  to  their  father,  or  at  school),  and  the 
expences  of  their  education  were  defrayed  by  her. 
Their  father  t7.  Lyons  had  in  the  mean  time  married 
again. 


1821. 


♦  After  the  death  of  the  testatrix,  the  infants  continued 
to  reside  in  the  same  manner  under  the  care  of  their 
aunt  Mary  Burnham ;  in  February  1819  she- married 
the  Defendant  Bltnkin.  By  provisions  in  her  marriage 
settlement,  she  reserved  to  herself  the  management  of 
the  infants  and  their  fortunes.  About  this  time  differ- 
ences arpse  between  her  and  J.  Lyons .-  he  required 
that  his  daughters  should  be  delivered  up  to  him,  and 
called  for  accounts  of  their  fortunes,  and  in  November 
1819,  filed  a  bill  in  their  name,  as  their  next  friend, 
against  the  Defendants  Blenkin  and  his  wife,  praying 
the  accounts,  and  insisting  that  his  daughters  ought  to 
be  placed  under  his  care ;  and  that  not  being  of  ability 
to  maintain  them,  a  proper  sum  should  be  allowed  to 
him  for  that  purpose.  In  Hilary  term  1820  he  ob- 
tained upon  an  ex  parte  motion  in  the  cause,  a  writ  of 
habeas  corpus  directed  to  the  Defendants  to  bring  up  the 
bodies  of  the  infants,  {a)  To  this  writ  the  Defendants 
made  a  return,  certifying  that  the  infants  were  detained 
by,  and  were  under  the  protection  of  the  Defendant 
Mary  Burnham,  for  the  purpose  of  their  being  educated 


[a)  Reg.  Lib.  B.  1819.  fol.  208. 


and 
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and  maintained  by  her  as  their  guardian,  under  the  will 
of  their  grand-mother  Mary  Beatson  deceased,  and  ac- 
cording to  the  trusts  and  directions  for  those  purposes 
contained  in  her  will.  Affidavits  were  filed  in  support 
of  the  return,  and  on  the  part  of  J.  Lyons  against  it. 

It  appeared  that  the  father  J.  Lyons  was  a  dissenting 
minister ;  he  was  formerly  a  baptist,  but  had  some  years 
before  become  an  unitarian.  He  resided  at  Chester, 
and  had  no  regular  employment,  having  resigned  the 
situation  of  minister  to  a  congregation  at  that  place. 
His  income  was  stated  to  consist  of  about  4002.  per 
annum,  chiefly  arising  from  the  property  of  his  second  wife. 
The  infants  were  of  the  respective  ages  of  19,  14,  and* 
12 ;  they  had  been  educated  by  their  aunt  in  the  baptist 
persuasion,  which  she  and  her  husband  professed.  In  a 
letter  written  by  them,  and  in  an  affidavit  made  by  one 
of  them,  they  expressed  strongly  their  desire  to  continue 
with  the  Defendants.  It  was  represented  that  their 
father's  home  could  not  become  a  comfortable  residence 
for  them.  Some  imputations  were  thrown  out  by  each 
party  against  die  other,  which  were  met  on  both  sides 
by  testimonials  of  respectability  and  good  character* 

9 

Mr.  Hart  and  Mr.  Spence  for  J.  Lyons. 

No  ground  is  made  out  for  depriving  the  father  of  hi* 
natural  right  to  the  custody  of  his  children.  His  moral 
and  religious  character  is  proved  to  stand  high.  There 
is,  therefore,  no  objection  to  him  on  that  head  on  which 
the  Court  has  sometimes  interfered  in  former  cases.  A» 
father  he  has  the  right  of  exercising  his  own  discretion, 
as  to  the  residence  and  the  mode  of  education  of  hi» 
children,  and  the  motives  that  have  influenced  his  dis- 
cretion in  this  instance  are  extremely  natural*  He  was 
willing  that  they  should  enjoy  the  benefit  of  living  with 

their 
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their  grand-mother ;  it  being  her  desire*  and  ber  large  ISM. 
property  rendering  the  prospect  advantageous  to  them : 
be  did  not  objeet  to  their  continuing  with  their  aunt 
Until  her  marriage,  but  not  having  equal  confidence  in 
her  husband,  he  thinks  it  necessary  for  their  happiness 
that  they  should  return  to  the  roof  of  their  natural  pro- 
tector. It  is  asserted  that  the  children  themselves  pre- 
fer their  present  abode;  what  their  real  and  unbiassed 
sentiments  are,  may  still  be  doubtful,  but  if  the  fact  be  . 
as  it  is  represented,  it  furnishes  a  stronger  proof  of  the 
mischiefs  of  a  mode  of  education  which  has  estranged 
their  affections  from  their  parent. 

Mr.  Agar  and  Mr.  Duckworth  for  the  Defendants. 

The  father  who  makes  this  application  has  for  many 
years  abandoned  these  children  to  the  care  of  others. 
No  objection  was  made,  and  even  now  there  is  no  com- 
plaint, except  as  to  the  marriage  of  the  aunt.  The 
question  now  is,  whether  they  are  to  be  compelled  to 
exchange  the  protection  of  an  aunt,  with  whom  they 
have  spent  the  greatest  part  of  their  lives;  to  whom 
they  have  become  attached,  and  whose  religious  opi- 
nions are  the  same  as  their  own,  for  that  of  a  father, 
whose  narrow  income  and  domestic  circumstances  render 
his  house  unfit  for  young  ladies  of  property  and  edu- 
cation, and  who  having  till  now  neglected  them,  is  only 
stimulated  to  come  forward  by  the  hope  of  procuring 
some  allowance  from  their  estates.  From  the  terms  of 
the  grandmother's  will,  no  allowance  for  maintenance 
can  be  made,  except  at  the  discretion  of  Mrs.  Blenkin, 
and  it  is  not,  therefore,  likely  that  the  father,  if  they 
live  with  him,  will  procure  any  assistance  from  that 

i 

quarter.     He  will,  therefore,  be  entirely  without  die 
means  of  adequately  supporting  them. 

The 
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The  Court  will  be  influenced  by  these  considerations* 
not  attending  solely  to  the  legal  right  of  the  father,  bat 
looking  to  the  benefit  of  the  children,  as  a  ground 
for  controuling  it.  He  will  not  be  permitted  to  sacri- 
fice their  interests.  Creuze  v.  Hunter  («),  Skinner  t. 
Warner  (b)9  Wilcox  v.  Drake,  (c)  In  ex  parte  Hop- 
kins 


(a)  2  Car,  242.  2  Brown,  C.  C.  500.  n.  ed.  Belt.  In  this  case  the 
petition  was  presented  by  Elizabeth  Hunter,  wife  of  the  Defendant 
Charles  Orby  Hunter,  and  mother  of  the  infant  Defendant  Thomm 
Orby  Hunter.  It  stated  that  the  Defendant  C.  Orby  Hunter  being 
in  very  embarrassed  circumstances,  had  several  years  before  quitted 
this  country  and  resided  abroad,  where  he  continued  until  lately: 
that  be  had  been  outlawed  at  the  suit  of  one  or  more  of  his  cre- 
ditors, and  the  outlawry  had  not  been  reversed ;  that  he  had  left 
the  petitioner  and  the  infant  without  any  provision,  and  they  had 
been  supported,  first  by  her  father,  and  subsequently,  her  father 
having  died,  by  some  property  left  to  her  separate  use  by  his  will: 
that  in  the  year  1786,  the  infant  being  then  eleven  years  of  age,  had 
been  placed  at  the  school  of  Mr.  Adams;  that  the  Defendant 
Charles  Orby  Hunter  had  no  income  to  enable  him  to  support  the 
infant ;  that  he  had  lately  returned  to  this  country,  and  intended 
to  remove  the  infant  from  school,  and  to  carry  him  abroad ;  he  had 
lately  written  a  letter  to  the  petitioner's  solicitor,  containing  some 
proposals,  and  intimating  that  if  she  did  not  acquiesce  in  the  pro- 
positions which  he  made  respecting  his  son,  she  must  not  be  sur- 
prised if  he  took  such  methods  as  he  thought  right  respecting  them. 
Upon  Lord  Hawke  and  Mr.  Adams  undertaking  to  take  upon  them 
the  care  and  superintendance.  of  the  infant's  education,  it  was 
ordered  that  the  infant  should  be  placed  under  their  care,  and  that 
the  Defendant  Charles  Orby  Hunter  should  be  restrained  from 
moving  the  infant  from  the  school  and  situation  in  which  he 
then  placed,  and  from  carrying  and  taking  him  abroad,  out  of 
the  jurisdiction  of  the  Court,  and  from  using  or  employing  any 
means  for  that  purpose.  Reg.  Lib.  A.  1789.  fo.  456.  Sub.  nom. 
Creuze  v.  Louth. 

(b)  2  Dick.  779.     4  Bro.  C  C.  101. 

(c)  This  case  is  thus  reported  in  Dickens,  vol.  ii.  p.  631.  "  The 
father  being  insolvent,  it  was  referred  to  the  Master  to  approve  of 
a  person  to  have  the  care  of  his  infant  son."  The  name  of  the  case 
is  Wilcox  v.  Darker,  and  it  appears  by  the  statement  in  the  re- 
gister's book,  that  the  infant,  who  was  about  nineteen  years  of  age, 
was  entitled  to  a  legacy  of  5000/, ;  his  father  was  in  a  low  situation 
of  life,  and  in  insolvent  circumstances.    The  petition  presented  by 

the 
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tins  (a),  the  Court  refused  to  deliver  up  the  infant,  upon 
her  own  statement,  though  only  thirteen  years  of  age, 
that  she  preferred  her  then  residence. 

In  the  last  case  the  reporter  adds  a  qucere  as  to  the 
use  of  the  writ  of  habeas  corpus  in  cases  of  this  de- 
scription ;  and  indeed  the  writ  appears  only  to  be  proper 
in  cases  of  forcible  detention  and  illegal  constraint.  It 
cannot  be  applied,  where  the  residence  of  the  party  is 
voluntary.  See  the  case  of  the  Hottentot  Venus,  (b)  It 
cannot  properly  be  employed  for  the  purpose  of  removing 
persons  from  a  place  where  they  reside  willingly,  and  are 
perfectly  happy,  to  put  them  under  a  disagreeable  and 
injurious  constraint. 

Mr.  Hart,  in  reply,  contended  that  the  form  of  the 
application  was  regular.  In  Ex  parte  Hopkins  the  order 
was  refused  because  no  bill  had  been  filed,  but  the  Lord 
Chancellor  speaks  of  the  writ  of  habeas  corpus  as  the 
proper  mode.  With  respect  to  this  writ  the  Court  acts 
on  common  law  principles.  In  a  late  case  (that  of 
Lord  Westmeath's  children  (c)  the  proceeding  was  by 
habeas  corpus. 

The 
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the  infant,  represented  that  his  father  was  indebted  to  him  in  a  sum 
which  he  was  unable  to  pay,  and  an  order  was  made  by  consent  for 
the  father  to  authorise  another  person  to  receive  the  dividends  of 
the  infant's  fortune,  and  also  by  consent  for  the  Master  to  approve 
of  a  proper  person  to  have  the  care  of  him,  and  to  enquire  whether 
he  had  contracted  any  debts  for  necessaries.  Reg.  Lib.  B.  1783. 
fo.  Si  1.496. 

(a)  3  P.  W.  152.  See  also  Be  Manneville  v.  Be  ManneviUe, 
10  Fc*.  52.  Whitfield  v.  Hales,  12  Fes.  492.  and  the  observations  of 
Lord  Uardwxcke  in  Butler  v.  Freeman,  Ambl.  501. 

(b)  15  East,  195. 

(c)  In  this  case  an  application  was  made 'by  the  Earl  of  West-  Children  or- 
meath,  on  the  16th  of  June  1819,  by  petition,  stating  his  marriage,  dered  to  be 
and  that  he  had  two  children,  Lady  Rosa  Nugent,  aged  five  years,  delivered  up 

and  »)ytncirino- 
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The  objections  urged  cannot  prevail  against  the  legal 
right  of  a  parent;  that  right  cannot  be  forfeited  by  his 
entrusting  for  a  time  the  care  of  his  children  to  a 

relation. 


ther  to  their 
father  on 
habeas  corpus, 
notwithstand- 
ing provisions 
contained  in 
deeds  of  sepa- 
ration, for 
their  residing 
with  the 
mother. 


and  Lord  Delvm,  aged  seven  months ;  that  he  and  his  wife  had 
been  living  together  in  the  same  house,  and  the  children  with  them, 
until  the  14th  of  June,  when  the  Countess  of  Wettmeatk,  without 
his  knowledge  or  consent,  took  the  care  and  custody  of  the  children 
from,  and  sent  them  from  his  house,  and  caused  them  to  be  taken 
to  the  house  of  the  Marquis  of  Salisbury,  her  father,  and  placed 
them  under  the  care  and  protection  of  the  Marchioness;  and  that 
she  also,  without  sufficient  cause  or  motive,  absented  herself  and 
had  not  returned,  though  he  was  willing  to  receive  her,  and 
maintain  and  support  her  and  the  children.  Upon  this  petition 
the  Lord  Chancellor  ordered  a  writ  of  habeas  corpus  to  issue,  re- 
turnable immediately,  directed  to  the  Marchioness  of  Salisbury  and 
the  Countess  of  Wettmeath,  to  bring  before  him  the  bodies  of  the 
infants.    Reg.  Lib.  A.  1818.  fo.  1559. 

By  the  return  made  by  the  Countess  of  Wesimeaih  to  the  writ, 
it  was  stated  that  she  lived  separate  and  apart  from  her  husband; 
that  the  infants  were  not  under  imprisonment,  restraint,  or  duress 
of  any  kind;  and  that  they  were  infants  of  tender  years,  and  in- 
capable of  managing  and  taking  care  of  themselves ;  and  that  she 
had  the  care  and  custody  of  their  persons,  by  virtue  and  under  the 
authority  of  a  certain  deed,  bearing  date  the  17th  day  of  December 
1817,  executed  by  the  said  Earl  of  Westmeath,  their  father;  and 
that  she  bore  and  paid  the  cdsts  and  charges  of  their  maintenance 
and  education,  by  means  of  a  certain  other  deed,  bearing  date  the 
30th  day  of  May  1818,  also  executed  by  the  said  Earl  of  West- 
mealh;  that  the  infants  always  had  been,  and  then  were  tenderly 
and  properly  nurtured  and  taken  care  of  by  her ;  and  that  it  wa# 
for  their  benefit  and  advantage  that  they  should  remain  in  her. 
care  and  under  her  custody ;  and  that  the  said  Earl  of  rVctimewA 
had  no  place  of  residence  of  his  own  to  receive  and  place  the 
infants  in,  he  being  then  resident  in  the  house  taken  by  her  for  her 
separate  use,  and  under  a  contract  made  by  her  own  name  with 
the  owner,  and  paid  for  by  her  out  of  her  separate  income,  and 
which  she  had  only  quitted  to  avoid  altercation  with  the  said  EarJ, 
until  she  could  be  restored  to  the  exclusive  enjoyment  thereof  by. 
a  court  of  equity.  The  deed  of  the  17th  of  December  1817,  con- 
tained a  clause,  by  which,  in  the  event  of  a  separation  between  the 
Earl  and  Countess,  the  former  covenanted  to  permit  their  daughter* 
and  such  other  children  as  they  wght  have  between  them*  to  be 

and 
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relation.  His  income,  though  small,  is  sufficient  to 
maintain  them ;  and  it  is  immaterial  whether  it  be  much 
or  little;  the  father's  right  to  his  children  cannot  depend 
upon  the  amount  of  his  property.  His  situation  in  life 
is  equal  to  that  of  the  Defendants^  and.  his  character 
stands  unimpeached. 
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The  Lord  Chancellor  thought  that  the  best  mode  of 
deciding  it  would  be  to  have  a  short  petition  presented. 
It  is  not  necessary  to  enter  into  the  consideratibn  of 
what  was  clearly  settled  in  the  case  of  young  Mr. 
Powell  (a),  and  in  that  of  the  young  lady  whom  Mr. 
George  Selwj/n  provided  for.  (b)  It  is  certain  that  the 
Court  will  interfere  against  the  acts  of  a  guardian,  if 
acting  in'  a  manner  inconsistent  with  his  duty ;  and  it 
is  equally  clear  that  the  Court  will  controul  a  parent  if 
acting  in  a  manner  in  which  he  should  not . 

1  disavow  any  enquiries  into  the  religious  opinions  of 
either  party.  As  I  understand  the  case,  the  grand- 
mother made  her  will,  and  by  it  gave  a  moiety  of  one 
estate,  and  some  other  estates,  to  these  young  ladies ;  and 
then,  taking  it  for  granted  that  she  had  power  to  ap- 
point a  guardian,,  expressly  directs  that  their  aunt  shall 


and  reside  with  the  latter,  and  to  be  educated  under  her  care  and 
superintendance.  By  the  deed  of  December  1818,  a  provision  was 
made  for  the  separate  maintenance  of  the  Countess,  and  an  annual 
allowance  was  agreed  to  be  raised  and  paid  to  her  for  the  main- 
tenance of  the  infants,  (i) 

Affidavits  were  filed  on  both  sides,  and  after  hearing  Sir  George 
Hampton  for  the  Earl  of  Weslvteath,  and  Mr.  Hart  on  the  other 
side,  the  Lord  Chancellor  made  an  order  for  the  delivery  of  the 
iftfants  to  their  father.    Reg.  Lib.  A.  1818.  fo.  1534. 

(a)  Powell  v.  Cleaver,  2  Bro.  C.  C.  499. 

(6)  Fagnani  v.  Selwyn,  pott. 


(1)  See  on**,  p.  1*6. 
S 


CASES  IN  CHANCERY. 

be  their  guardian,  and  has  given  the  management  to 
her,  perhaps  with  the  view  of  excluding  the  father. 
She  has  the  whole  authority  over  the  property,  and 
during  their  minority  is  to  apply  to  their  maintenance 
what  to  her  may  seem  proper.  It  does  not  enter  into 
the  question  whether  this  can  be  brought  within  the 
authorities  that  I  have  been  alluding  to ;  but  arguing  it 
to  that  extent,  will  the  Court  permit  a  parent,  who  can- 
not educate  his  child  in  a  manner  suitable  to  the 
property  which  the  child  derives  from  the  bounty  of 
another,  to  withhold  from  it  the  education  to  which  it 
is  entitled?  This  jurisdiction  is  to  be  very  carefully 
exercised;  and  it  seems  to  me  that  the  best  way  to 
decide  the  matter,  with  reference  to  these  principles, 
and  considering  the  question  whether  I  have  jurisdiction 
by  habeas  corpus  out  of  term  (a),  (some  think  I  have, 
some  that  I  have  not,)  will  be  to  have  it  done  upon 
petition,  (b)  I  should  like  also  to  know  the  amount  of 
the  property,  and  the  circumstances  of  the  father.    There 


Distinction 
between  the 
jurisdiction 
as  to  infants 
by  habeas  cor- 
pus, and  that 
over  wards  of 
the  Court. 


(a)  See  Crowley**  case,  2  Swanst.  1. 

(fi)  In  a  case  which  was  beard  in  private  before  the  Lord  Chan- 
cellor in  August  1821,  his  Lordship  observed,  that  where  the  infant 
was  a  ward  of  the  Court,  there  were  many  circumstances  to  which 
he  could  give  attention,  which  could  net  weigh  with  him  upon  an 
habeas  corpus  alone,  without  any  cause  in  Court.  He  apprehended 
that  the  jurisdiction  which  he  had  upon  an  habeas  corpus,  was 
exactly  the  same  as  if  it  was  before  a  judge,  and  he  apprehended 
that  a  judge  attended  to  nothing  but  cruelty  or  personal  ill-usage 
to  the  child,  as  a  ground  for  taking  it  from  its  father.  Bnt  where 
there  was  a  cause  in  Court,  there  were  muny  other  considerations ; 
for  instance,  in  the  case  before  his  Lordship,  it  was  alleged  that 
there  was  a  lady  who  was  an  aunt  of  the  children,  who  had  made 
an  appointment  in  their  favour,  which  she  would  not  continue,  if 
they  resided  with  their  father.  His  Lordship  could  not  attend  to 
that  circumstance  on  a  writ  of  habeas  corpus,  but  in  a  cause  it  might 
have  some  weight ;  for  the  Court  would  not  in  general  permit  the 
father  to  disappoint  the  expectations  of  his  children. 

The  Attorney  General  and  Mr.  Raithby  were  counsel   for   the 
father,  Mr.  Heald  and  Mr.  Jacob  on  the  other  side. 

must 
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must  be  some  ground  of  imputation  on  him,  or  of  in- 
terest in  them,  to  warrant  the  Court  in  interfering. 


A  petition  was  accordingly  presented  by  J.  Lyons 
praying  for  the  infants  to  be  restored  to  him,  and  some 
further  affidavits  were  filed.  It  appeared  that  the  pro- 
perty of  the  infants  amounted  altogether  to  about  600/. 
per  annum. 
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The  Lord  Chancellor. 

In  this  case  I  propose  directing  a  reference  to  the 
Master  to  enquire  by  whom,  and  at  what  expence  the 
infants  have  hitherto  been  maintained  and  educated, 
and  whether  the  father  is  of  sufficient  ability  to  educate 
them  in  as  beneficial  a  manner ;  and  if  not,  to  approve 
of  a  scheme  for  their  education  during  their  minorities. 
The  reason  why  I  propose  to  do  this  is,  that  I  desire  to 
put  upon  the  record  some  of  those  circumstances  that 
induce  me  to  act  in  a  manner  different  from  what  I 
should  upon  an  habeas  corpus. 

The  view  I  have  taken  of  the  case  is  of  this  sort. 
Here  is  a  fund  provided  for  the  maintenance  and 
education  of  these  children,  and  I  think  I  am  properly 
warranted  by  authorities  in  asserting  that  if  a  testator 
thinks  fit  to  provide  a  fund  for  the  maintenance  and 
education  of  children  during  their  minorities,  and  at 
the  end  of  that  period  makes  a  further  provision  for 
them,  and  the  father  permits  their  maintenance  to  be 
supplied  from  that  source,  allowing  them  to  be  brought 
up  with  expectations  founded  upon  a  particular  species 
of  maintenance  and  education,  which  he  himself  cannot 
afford  to  give  them,  he  is  not  (unless  I  greatly  mistake 
the  matter)  according  to  the  principles  of  this  Court, 'at 

S  2  liberty 


April  is. 
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liberty  to  say  that  he  will  take  them  from  the  course  of 
education  which  they  have  hitherto  pursued,  and  that 
too  at  a  period  approaching  to  maturity  of  age.  He  is 
not  at  liberty  to  say,  I  will  alter  the  course  of  education 
of  my  children  by  applying  more  scanty  means  to  the 
purpose,  and  I  will  not  permit  them  to  have  the  benefit 
of  that  sort  of  maintenance  and  education  which  they 
have  hitherto  had ;  and  m  consequence  of  which  their 
views  in  life  are  very  different  from  what  they  would 
have  been  without  it. 


With  the  religious  tenets  of  either  party  I  have 
nothing  to  do,  except  so  far  as  the  law  of  the  country 
calls  on  me  to  look  on  some  religious  opinions  as 
dangerous  to  society.  Not  entering  into  that  point  at 
present,  I  will  only  mention  by  the  way,  that  as  to  one 
of  those  opinions  the  state  of  the  law  appears  to  me  to 
have  been  a  good  deal  mistaken. 


The  mere  circumstance  of  the  aunt,  the  person  who 
has  given  to  her  a  discretionary  power  in  the  jiature  of 
a  guardian,  having  married,  is  not  one  to  call  on  the 
Court  to  alter  the  care  thrown  over  the  children ;  nor, 
on  the  other  hand,  is  the  father's  marriage  a  circum- 
stance to  be  urged  against  his  claim.  But  the  two 
things  I  have  been  looking  at  are,  first,  whether  under 
this  will  the  father  could  or  could  not  compel  the  aunt 
to  exercise  the  discretion  of  making  an  allowance  for 
their  maintenance,  the  fact  being  known  that  he  has 
permitted  them  to  be  brought  up  with  that  expectation 
as  to  future  station  in  life  which  their  education  hitherto 
has  led  them  to  form ;  and  if  not,  whether,  according  to 
the  rules  of  this  Court,  he  can  be  permitted  to  place 
them  where  they  can  no  longer  have  that  species  of 
education  which  they  have  hitherto  had,  with  a  view  to 
fit  them  for  the  station  in  life  which  they  have  beea  led 
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Ao  expect;  or  whether  I  am  to  take  a  middle  course, 
.and  consider  that  their  having  the  benefit  of  education 
must  still  be  subject  to  the  regulation  of  their  father,  so 
as  to  provide  for  its  being  rendered  subservient  to  the 
cultivation  of  that  dutv  and  affection  to  their  father, 
without  which  being  planted  in  their  hearts,  nothing 
else  that  may  be  sown  there  will  be  likely  to  produce 
good  fruit. 


1821. 


It  is  with  these  views  that  I  have  a  great  deal  of 
difficulty  as  to  removing  these  children  from  the  place 
and  condition  they  now  are  in ;  and  I  shall  be  ready  to 
trfford  you  an  opportunity  of  addressing  me  to  remove 
the  views  I  have  taken,  if  they  cannot  be  supported. 

I  find  that  the  authorities  have  gone  further  than  I 
thought  they  had ;  I  speak  not  of  cases  that  have  been 
•cited,  but  of  others  not  usually  mentioned.  There  were, 
I  believe,  some  cases  in  Lord  Northingtoris  time  in  which 
he  considered  that  the  Court  would  reserve  power  over 
a  father,  not  only  if  he  accepts  a  bounty  given  to  him- 
self, but  if  he  avails  himself  of  a  bounty  given  for  the 
'maintenance  of  his  children,  which  he  must  otherwise 
have  provided  at  his  own  expence.  (a) 

Nobody 


(a)  COLSTON  v.  MORRIS. 

X  Jif orris,  by  his  will,  gave  10,000/.  to  trustees  upon  certain 
trusts  for  the  infant  Plaintiff,  Juliana  Colston,  his  granddaughter ; 
and  on  trust  to  pay  out  of  the  interest  of  it  an  annuity  of  100/.  to 
her  father, 'till  she  should  attain  twenty-one,  or  marry  with  consent 
of  the  trustees*;  and  he  gave  and  committed,  so  far  as  it  was  in  his 
power  so  to  do,  the  guardianship,  custody,  care,  tuition,  manage- 
ment, and  education  of  the  Plaintiff  to  the  trustees,  and  the  survi- 
vors and  survivor  of  them ;  and  he  gave  to  her  father  a  legacy  of 
*3000/.  By  a  codicil  he  declared,  that  if  the  father  or  his  wife 
should  ever  interfere  with  the  management  and  direction  of  the 
•trustees  respecting  the  education  of  his  granddaughter,  then  he 

S  3  revoked 
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Nobody  can  doubt  that  if  I  give  a  provision  to  your 
child,  it  does  not  give  me  or  any  one  else  a  right  to 
controul  your  care  of  her ;  not  at  all ;  but,  on  the  other 
hand,  if  when  she  is  young  I  was  to  give  her  a  consider- 
able maintenance  during  her  infancy,  which  you  could 
not  have  supplied,  and  a  large  fortune  afterwards,  aud 
you  the  father  permit  her  to  take  'the  advantage  of  that 
education  which  could  not  have  been  afforded  but 
through  my  gift,  could  you  afterwards  stop  short  and  say 
that  she  should  no  longer  have  that  advantage  ?    Under 


the  condition 
enforced,  by 
requiring  his 
undertaking 
not  to  inter* 
fere. 


revoked  the  legacies  left  to  him,  as  it  was  his  wish  that  he  should 
not  have  any  controul  over  her. 

The  father,  by  his  answer,  submitted  that  the  condition  or  pro- 
hibition annexed  to  the  legacy  to  him  was  for  want  of  a  bequest 
over  to  be  considered  as  in  terrorem  only  and  void.  He  was  de- 
sirous of  having  the  care  of  his  daughter,  and  submitted  that  she 
ought  to  be  placed  under  his  care. 

The  decree  made  by  the  Vice-Chancellor  on  the  22d  of  Mmj 
1819,  directed  a  transfer  of  the  legacy  of  10,000/.,  and  on  the  father 
undertaking  to  give  up  and  abandon  all  interference  with  the 
management  and  direction  of  the  trustees  in  the  education  and 
management  of  the  Plaintiff,  such  undertaking  to  be  given  in  the 
manner  and  form  approved  by  the  Master,  it  was  declared  that  he 
would  be  entitled  to  the  benefits  given  to  him  by  the  will ;  but  in 
case  he  should  refuse  to  give  such  undertaking,  then  it  was  declared 
that  he  was  not  entitled  to  them ;  and  it  was  declared  that,  in  the 
event  of  his  giving  such  undertaking,  the  trustees  were  entitled  to 
the  guardianship,  custody,  or  tuition  and  management  of  the  Plain- 
tiff during  her  minority,  and  in  that  case  the  Master  was  to  approve 
of  a'proper  scheme  for  the  education  and  bringing  up  of  the  Plaintiff 
according  to  the  meaning  and  intention  of  the  testator,  as  expressed 
in  his  will,  regard  being  had  to  her  rank  and  expectations  in  life. 
Reg.  Lib.  A.  1818.  fol.  1444. 

The  father  entered  into  a  recognizance  not  to  interfere  in  the 
education  of  the  infant,  as  directed  by  the  decree,  and  the  decree 
made  on  further  directions,  ordered  the  costs  of  so  much  of  the  suit 
as  related  to  his  recognizance  to  be  paid  out  of  his  legacy  of  2O00& 
Reg.  Lib.  A.  1820.  fol.  889. 

This  case  is  noticed  in  Beanies  on  Cost*,  p.  590.,  and  in  6  Mad 
p.  89. 

such 
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such  circumstances  the  Court  would  enquire  what  was 
most  for  her  benefit 

One  point  in  this  case  which  deserves  great  consider- 
ation is,  whether  if  the  father  took  the  children,  he 
would  have  a  right  to  call  for  an  allowance  for  their 
maintenance? 


1821. 


An  application  was  afterwards  made,  on  the  part  of 
the  father,  for  a  re-hearing,  and  the  case  was  in  part  re- 
argued. It  then  stood  over  for  some  time,  and  was  fiow 
brought  on  again,  and  it  was  stated  in  affidavit  that  the 
eldest  of  the  infants  had  received  the  addresses  of  a 
young  man  who  was  represented  to  be  in  a  lower 
situation  of  life.  This  was  urged  as  an  additional 
reason  for  placing  the  infants  under  the  care  of  their 
father.  The  Defendant  Mrs.  Blen/cin,  stated  that  she 
had  used  her  utmost  endeavours  to  break  off  the 
connection. 


Jum4+ 


At  the  same  time  a  motion  was  made  on  the  part  of 
the  Defendants  that  the  bill  might  be  dismissed,  or  that 
all  proceedings  in  the  cause  might  be  stayed.     In  sup- 
port of  the  motion  affidavits  were  made  by  two  persons 
who  had  viewed  the  estates  of  the  infants,  and  stated 
their  opinion   that  they  were  let   at   the   utmost  ad- 
vantage.    They  stated  that  they  had  inspected  the  ac- 
counts relating  to ,  their  property,  which  had  been  ac- 
curately kept,  and  from  which  it  appeared  that  their 
fortunes  had  been  improved  in  the  most  beneficial  man- 
ner ;  some  portion  of  their  expences  had  been  defrayed 
by  their  aunt  Mrs.  Blenkin  herself.     A  certificate  was 
also  signed  by  the  two  eldest  of  the  infants,  expressing 
their  satisfaction  with  the  management  of  their  aunt, 

S  4  and 
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1821.       arid  their  disapprobation  of  the  suit.     The  Defendants 

'IT T  T         had  put  in  an  answer,  to  which  exceptions  had  been 

v.  taken  and  allowed. 

Blenkin. 

Mr.  Agar  and  Mr.  Duckworth  in  support  of  the  mo- 
tion contended  that  when  the  suit  appeared  not  to  be 
>  for  the  benefit  of  the  infants,  the  Court  had  been  in  the 

habit  of  stopping  it  on  motion,  and  they  referred  to 
Da  Costa  v.  Da  Costa,  (a) 

Mr.  Hart j  Mr.  Wether  ell,  and  Mr.  Spence  on  the 
other  side. 

Th$  Lord  Chancellor. 

I  doubt  whether,  if  the  bill  be  proper  in  its  contents, 
you  can  come  here  by  motion  to  stay  the  suit,  upon 
statements  of  surveyors  or  accountants  that  it  is  not 
necessary,  (b) 

With  respect  to  the  rest  I  shall  not  give  judgment 
to-day.  It  is  enough  to  say  at  present,  that  when  it  first 
came  before  me  -upon  habeas  corpus,  I  must  have  decided 
it  on  the  same  principles  as  a  common  law  judge.  After 
hearing  so  much  about  religious  principles,  it  is  proper 
for  me  to  say  that  I  cannot  act  upon  those  principles, 
unless  they  be  such  as  are  contrary  to  the  law  of  the 
land.  The  only  view  in  which  they  are  material  is, 
that  a  father  may  permit  his  children  to  be  brought  up 
by  other  persons  of  a  particular  persuasion,  so  as  to 
make  it  difficult  for  the  Court  not  to  see  that  the  happi- 
ness of  the  children  roust  be  affected,  if  interrupted  in 
•their  course  of  education  in  those  principles,  and  that 
•their  father  would  be  the  author  of  that  suffering  to  them. 


id)  3  P.  W.  140.  (6)  See  Stevens  v.  Stevens,  6  Madd.  97. 

In 
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In  the  beginning  of  August  the  eldest  of  the  infants        1821. 
-attained  the  age  of  twenty-one,  and  shortly  after  mar- 
ried the  person  alluded  to  before. 


The  Lord  Chancellor  (a),  (after  reading  the  will  of      ^««-  **- 
Mrs.  Beatson)  proceeded  thus : 

This  is  the  will  of  a  grand-mother  providing  for  her 
grand-children  by  giving  them  as  tenants  in  common  a 
moiety  of  certain  estates,  and  by  giving  to  each  of  them 
interests  in  certain  other  estates,  and  also  by  giving  to 
each  of  them  considerable  pecuniary  legacies,  and  ex- 
pressly doing  what  she  might  lawfully  do,  giving  to  her 
daughter  the  management  and  disposition  of  the  pro- 
perty devised  to  her  grand -children,  and  entrusting  to 
her  the  discretion  of  providing  for  their  maintenance 
and  education,  out  of  the  property  -as  she  should  think 
right.  She  then  goes  on,  and  attempts  to  do  that  which 
she  could  not  lawfully  do;  namely,  the  father  of  her 
grand-children  being  living,  she  appoints  a  guardian 
during  their  minority.  The  bill,  in  which  it  is  sought 
to  have  all  the  proceedings  stayed,  was  filed  in  the 
names. of  the  three  infants,  and  it  was  insisted,  though 
I  do  not  think  it  necessary  to  examine  into  that  alle- 
gation, that  it  was  a  bill  which  it  was  not  necessary  to 
file.  It  was  said  that  this  lady  had  so  well  managed 
the  property,  that  it  could  not  have  been  necessary  to 
file  a  bill  for  an  account  of  it  It  occurred  to  me  to 
think  that  whatever  might  be  right  to  be  done  as  to  the 
custody  of  the  children,  yet  that  it  would  be  too  much 
to  say  that  a  father  should  not  be  at  liberty  to  file  a 
bill,  in  order  to  know  what  the  property  was,  which  had 
been  left  to  his  children,  how  much  had  been  applied 

(a)  Ex  relatione. 

towards 
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towards  their  maintenance  and  education,  how  much 
remained  for  them,  and,  in  short,  what  was  precisely  their 
situation  in  respect  of  the  property.  It  may  be  that 
when  the  answer  of  the  Defendants  comes  in,  it  may 
appear  that  such  a  cause  ought  not  to  be  suffered  to  go 
on ;  but  the  costs  being  at  the  risk  of  the  next  friend,  if 
it  turns  out  to  be  a  suit  that  ought  not  to  have  been 
instituted,  the  question  of  costs  will  then  be  for  my  con- 
sideration. I  do  not,  therefore,  think  proper  to  stay  the 
proceedings.  If  there  is  any  occasion  to  apply  to  the 
Court  to  stop  this  as  a  vexatious  suit,  it  will  then  be 
time  enough  to  consider  the  question  of  costs.  It  would 
be  premature  to  do  it  now. 


On  the  other  hand,  when  it  is  desired  that  the  children 
should  be  removed  out  of  the  custody  of  the  aunt,  the 
application  is  made  upon  two  grounds.  It  is  said  that  the 
parental  authority  of  the  father,  binds  the  Court  to  do 
so,  and  that  with  respect  to  the  young  lady  who  has 
just  come  of  age,  she  was  by  living  with  her  aunt  ex- 
posed to  the  addresses  of  persons  who  were  her  inferiors 
in  point  of  rank  in  life.  With  respect  to  the  last  point 
it  was  but  very  lately  made  the  ground  of  complaint. 
She  has  since  come  of  age,  and  was  at  liberty  to  judge 
for  herself,  and,  in  fact,  has  married.  This  is  a  circum- 
stance that  does  appear  to  me  not  to  leave  this  as  if  it 
was  a  case  of  misconduct  on  the  part  of  the  guardian, 
on  account  of  which  the  infants  ought  to  be  removed. 


It  is  always  a  delicate  thing  for  the  Court  to  interfere 
against  the  parental  authority  ;  yet  we  know  that  the 
Court  will  do  it  in  cases  where  the  parent  is  capriciously 
interfering  in  what  is  clearly  for  their  benefit  In  the 
case  of  PtmeU  v.  Cleaver  the  principles  on  which  the 
Court  proceeds  were  fully  discussed.  In  a  case  of  this 
kind  this  Court  would  not  feel  itself  at  liberty  to  deliver 

back 
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back  the  infants  to  the  custody  of  their  father,  and  for 
the  reasons  that  I  shall  notice.  It  has  been  stated  that 
he  is  a  dissenting  minister :  I  mention  that  again,  guard- 
ing myself  against  its  being  supposed  that  his  bearing 
that  character  furnishes  the  least  ground  why  he  should 
not  have  the  care  of  his  children,  but  it  furnishes  this 
observation,  that  his  situation  in  life  leaves  him  without 
the  means  of  so  educating  them  as  they  ought  to  be 
educated,  regard  being  had  to  their  fortune  and  estate. 
The  father  objected  to  the  aunt  because  she  married : 
she  objected  to  delivering  over  the  children  to  their 
father  because  their  mother  died,  and  the  father  had 
taken  another  wife ;  but  the  circumstance  that  decides 
me  about  not  removing  the  children  is  this,  that  al- 
though the  testatrix  could  not  impose  the  terms  of  ap- 
pointing a  guardian  where  the  father  was  living,  yet  the 
father  by  his  consent  might  enable  the  guardian  to  act,  and 
by  his  consent  it  appears  that  he  has  enabled  the  guard- 
ian to  act,  and  by  such  consent  these  children  have,  with 
very  little  interruption,  continued  under  the  care  and 
guardianship  of  the  aunt.  All  their  habits  have  been 
acquired  under  the  roof  of  their  aunt;  all  their  con- 
nections have  been  formed  under  their  aunt;  and  it 
appears  to  me  that  the  father  has  so  far  given  his  con- 
sent to  this  course  of  education  as  to  preclude  him  from 
saying  that  he  shall  now  be  permitted  to  break  in  and 
introduce  a  new  system  of  education,  which  cannot  be  con- 
sistent with  the  system  to  which  they  have  been  habi- 
tuated, and  where  so  much  depends  upon  the  quantum  of 
supply  for  the  purpose  which  the  discretion  of  this  lady 
may  lead  her  to  apply,  if  the  testatrix  has  left  her  the 
discretion  of  regulating  the  means  for  their  education. 


1821. 


It,  therefore,  does  appear  to  me  that  the  testatrix,  by 
the  benefits  she  has  given  these  children  out  of  her  pro- 
perty, has  purchased  the  power  of  educating  them  in 

the 
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the  way  and  under  the  controul  and  guardianship  which 
she  has  pointed  out,  and  the  parent  has  consented  to ; 
and  I  cannot  help  thinking  that  unless  this  gentleman 
can  bring  before  the  Court  some  complaint  on  the 
-ground  of  improper  conduct,  he  must  be  taken  to  have 
given  his  consent  to  the  course  of  education  which  has 
been  pursued.  I  have  not,  in  my  judgment,  a  case 
♦before  me  that  can  justify  me  in  removing  these  children 
from  the  custody  in  which  they  are,  or  from  the  course 
of  education  in  whilh  they  have  been  placed  and  have 
'hitherto  gone  on.  That  opinion  of  mine  does  not  pre- 
clude any  just  complaint,  if  there  is  a  just  cause  of  com- 
plaint, but  under  the  present  circumstances  I  do  not 
think  I  can  grant  this  application,  {a) 


jurisdiction 
*to  controul 
^parental  au- 
thority on  the 
aground  of  die 
(pecuniary 

interests  of 
lihe  child. 


(a)  In  the  case  alluded  to,  ante  p.  254.  note,  the  mother  of  the 
•infants  was  possessed  of  a  considerable  property,  settled  to  her 
separate  use ;  the  mother  and  father  were  living  separate,  and  the 
income  of  the  latter  was  small.  A  petition  presented  by  the  mother 
in  the  name  of  herself  and  the  infants,  prayed  that  they  might  be 
placed  'with  her,  or  that  it  might  be  referred  to  the  Master  to  ap- 
prove of  a  plan  for  their  education,  and -to  appoint  a  proper  person 
to  have  the  care  of  them,  the  mother  offering  to  provide  for  their 
maintenance  out  of  her  separate  income ;  it  also  prayed  that  the 
:  father  might  be  restrained  from  taking  them  out  of  the  jurisdiction. 
It  was  urged,  as  one  of  the  grounds  in  support  of  the  petition,  that 
the  father's  income  was  not  sufficient  to  enable  him  to  give  the 
infants  an  education  suitable  to  their  situation  in  life  and  to  their 
expectations,  and  that  it  would  therefore  be  for  their  benefit  that 
their  mother's  proposal  should  be  acceded  to.  On  this  part  of  the 
case  the  Lord  Chancellor  said,  that  there  were  cases  where,  without 
any  provision  antecedently  made,  the  Court  would  remove  a  child 
from  the  parent;  and  alluded  to  a  case  where  the  father  professed 
'himself  an  atheist  Cl),  and  to  cases  in  which  the  Court  had  formerly 
interfered  against  Roman  Catholic  guardians  or  parents  (2),  observing 
that,  as  to  the  latter  point,  the  law  was  now  changed.  But  where- 
ever  the  Court  had  interfered  against  the  father  upon  pecuniary 


( 1 )  Shelley  v.  Wettbrodke,  post. 

(2)  See  *  Bro.  C.-C.  510.,  Teynham  v.  Lennard.    A  &ro.P:C.  50*., 
Edition  TomL 
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expectations.    In  all  the  cases  which  his  Lordship  remembered, 
there  had  been  some  immediate  irrevocable  provision,  by  which  the 
child  could  be  brought  up  in  a  manner  suitable  to  its  future  pro- 
perty.   The  Court  had  there  said,  that  it  would  not  permit  the 
father  wantonly  and  capriciously  to  deprive  the  child  of  that  Benefit 
As  in  Powell  v.  Cleaver ,  where  benefits  were  given  to  a:  child,  on 
condition  that  be  should  be  educated  in  a  particular  manner,  the 
father  was  not  allowed  to  defeat  the  gift.    So  in  the  case  of  the 
young  lady  whom  Mr.  Geo.  Selwt/n  provided  for.  ( 1 )    But  the  Court 
would  not  interfere  upon  a  mere  offer.    His  Lordship  refused  the 
application,  but  added,  that  his  decision  was  without  prejudice*  to 
any  other  application  or  proposal  which  might  be  made,  in  case  of 
any  permanent  provision  being  made  for  the  infants.    As  to  the  Wards  of  the* 
father  taking  them  abroad,  there  was  no  difficulty  about  that;  at  Court  no*J° 
they  were  wards  of  the  Court,  he  must  be  restrained  from  doing       J^S!^' 
that.    And  he  had  no  difficulty  in  saying,  that,  as  they  were  wards   fayfafaiion, 
of  the  Court,  and  therefore  under  its  protection,  and  recollecting 
that  children  ought  to  be  brought  up  in  dutiful  obedience  and  warm 
affection  towards  both  parents,  he  would  not  allow  the  father  to 
take  them  so  out  of  access  as  not  to  have  opportunities  of  nourish- 
ing those  feelings.     If  any  complaint  was  made  of  want  of  access* 
that  might  be  remedied.' 


The  father  being  some  time  afterwards  appointed  to  a  situation   Order,  forrtbe 
in-  his  majesty's  service,  which  required  him  to  reside  abroad  for  father  of 
several  years,  petitioned  for  leave  to  take  the  infants  with  him.   He  J^JJ  to  beat 
stated  that  he  was  desirous  of  being  reconciled  to  his  wife,  and  it  liberty  to  take 
appeared  that  he  had  with  that  view  made  some  overtures  to  her,  them  abroad*, 
which  she  had  declined.    The  matter  was  several  times  mentioned! 
before  the  Lord  Chancellor,  and '  his  Lordship  ultimately  ordered' 
that  the  father  sftonki  be  at  liberty  to  take  the  infants  abroad  with 
him,  undertaking  to  bring  them,  or  unch  of  them  as  should  be  Hving, 
back   with   him ;    and   he   was   half-yearly   to   transmit,  properly 
vouched,  to  be  laid  before  the  Court,  the  plan  of  tuition  and  edu- 
cation for  each  of  the  iufants,  actually  adopted  and  in  practice  at 
the  time  of  such  half-yearly  returns,  specifying  particularly  where 
and  with  whom  they  resided.  (2) 

( 1 )  Fagnani  v.  Selivyn,  post. 

(£)  See  Mountstuart  v.  Mountstuart,  6  Vc$.Z63., 
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SHELLEY  v.  WESTBROOKE. 

A  father's  ail-       A  petition  was  presented  in  the  name  of  the  infant  Plaintiffs, 
thonty  over      stating  the  marriage  of  their  father  and  mother  in  the  year  1811, 

troiiled*  anc^  t*lat  '^  were  *^ey  on^  *8Sue  °^  ll »  t^iat  aD0Ut  ^uree  years 
on  the  ground  aS°  tne  father  deserted  his  wife,  and  had  since  unlawfully  cohabited 
of  his  profes-  with  another  woman ;  that  thereupon  the  mother  returned  to  the 
sing  and  act-  house  of  her  father  with  the  eldest  of  the  infants,  and  the  other  was 
ing  on  lrreii-  soon  a£ter  ^Qrn  tjlat  t^  ^ad  sjnce  ^^  tjme  yjeen  maintained  by 
210  us  and  'j  * 

immoral  prin-  ^^  motner  ana*  her  father,  and  that  their  mother  had  lately  died, 
ciples.  It  was  then  stated  that  the  father  avowed  himself  an  atheist,  and 

that  since  his  marriage  he  had  written  and  published  a  work,  in 
which  he  blasphemously  derided  the  truth  of  the  Christian  revela- 
tion, and  denied  the  existence  of  a  God  as  creator  of  the  universe ; 
and  that  since  the  death  of  his  wife,  he  had  demanded  that  the 
children  should  be  delivered  up  to  him,  and  that  he  intended,  if  be 
could,  to  get  possession  of  their  persons,  and  educate  them  as  he 
thought  proper.  Their  maternal  grandfather  had  lately  transferred 
2000/.  4  per  cents,  into  the  names  of  trustees,  upon  trust  for  them 
on  their  attaining  twenty-one,  or  marrying  with  his  consent;  and  in 
the  mean  time  to  apply  the  dividends  for  their  maintenance  and 
education. 

:  The  Lord  Chancellor  gave  his  judgment  in  writing.  The  editor 
has  been  favoured  with  the  following  copy  by  Mr.  Shadwcll,  who 
was  counsel  in  support  of  the  petition :  — 
"  I  haye  read  all  the  papers  left  with  me,  and  all  the  cases  cited. 
"  With  respect  to  the  question  of  jurisdiction,  it  is  unnecessary 
for  me  to  add  to  what  I  have  already  stated.  After  the  example 
of  Lord  Thurlow,  in  Orby  Hunter's  case,  I  shall  act  upon  the  notion 
that  this  Court  has  such  jurisdiction,  until  the  House  of  Lords  shall 
decide  that  my  predecessors  have  been  unwarranted  in  the  exer- 
cise of  it. 

"  I  have  carefully  looked  through  the  answer  of  the  Defendant, 
to  see  whether  it  affects  the  representation  made  in  the  affidavits 
filed  in  support  of  the  petition  and  in  the  exhibits  referred  to,  of 
the  principles  and  conduct  in  life  of  the  father  in  this  case.  I  do 
not  perceive  that  the  answer  does  affect  that  representation,  and  no 
affidavits  are  filed  against  the  petition. 

*  Upon  the  case,  as  represented  in  the  affidavits,  the  exhibits,  and 
the  answer,  I  have  formed  my  opinion,  conceiving  myself  according 
to  the  practice  of  the  Court,  at  liberty  so  to  form  it  in  the  case  of 
an  infant,  whether  the  petition  in  its  allegations  and  suggestions  has 
or  has  not  accurately  presented  that  case  to  the  Court,  and  having 

intimated 
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intimated  in  the  course  of  the  hearing  before  me  that  I  should  so 
form  my  judgment. 

"  There  is  nothing  in  evidence  before  me  sufficient  to  authorise 
me  in  thinking  that  this  gentleman  has  changed,  before  he  arrived 
at  the  age  of  twenty-five,  the  principles  he  avowed  at  nineteen.  I 
think  there  is  ample  evidence  in  the  papers  and  in  conduct,  that  no 
such  change  has  taken  place. 

"  I  shall  studiously  forbear  in  this  case,  because  it  is  unnecessary, 
to  state  in  judgment,  what  this  Court  might  or  might  not  be 
authorised  to  do  in  the  due  exercise  of  its  jurisdiction,  upon  the 
ground  of  the  probable  effect  of  a  father's  principles  of  any  nature 
whatever  upon  the  education  of  his  children,  where  such  principles 
have  not  yet  been  called  into  activity  or  manifested  in  such  conduct 
in  life,  as  this  Court,  upon  such  an  occasion  as  the  present,  would  be 
bound  to  attend  to. 

"  I  may  add,  that  this  case  differs  also,  unless  I  misunderstand  it, 
from  any  case  in  which  such  principles  having  been  called  into 
activity,  nevertheless,  in  the  probable  range  and  extent  of  their 
operation,  did  not  put  to  hazard  the  happiness  and  welfare  of  those 
whose  interests  are  entrusted*  to  the  protection  of  this  Court. 

"  This  is  a  case  in  which,  as  the  matter  appears  to  me,  the  father's 
principles  cannot  be  misunderstood,  in  which  his  conduct,  which  I 
cannot  but  consider  as  highly  immoral,  has  been  established  in 
proof,  and  established  as  the  effect  of  those  principles :  conduct 
nevertheless,  which  he  represents  to  himself  and  others,  not  as  con- 
duct to  be  considered  as  immoral,  but  to  be  recommended  and 
observed  in  practice,  and  as  worthy  of  approbation. 

"  I  consider  this,  therefore,  as  a  case  in  which  the  father  has  de- 
monstrated that  he  must,  and  does  deem  it  to  be  matter  of  duty 
which  his  principles  impose  upon  him,  to  recommend  to  those 
whose  opinions  and  habits  he  may  take  upon  himself  to  form,  that 
conduct  in  some  of  the  most  important  relations  of  life,  as  moral 
and  virtuous,  which  the  law  calls  upon  me  to  consider  as  immoral 
and  vicious  —  conduct  which  the  law  animadverts  upon  as  incon- 
sistent with  the  duties  of  persons  in  such  relations  of  life,  and  which 
it  considers  as  injuriously  affecting  both  the  interests  of  such  per- 
sons  and  those  of  the  community. 

"  I  cannot,  therefore,  think  that  I  should  be  justified  in  delivering 
over  these  children  for  their  education  exclusively,  to  what  is 
called  the  care  to  which  Mr.  S.  wishes  it  to  be  intmsted. 

"  If  I  am  wrong  in  the  judgment  which  I  have  formed  in  this 
painful  case,  I  have  the  consolation  to  recollect  that  my  judgment 
is  not  final. 

"  Much  has  been  said  upon  the  fact  that  these  children  are  of 
tender  years.  I  have  already  explained,  in  the  course  of  the  hear- 
ing, the  grounds  upon  which  I  think  that   circumstance  not  so 

material  as  to  require  me  to  pronounce  no  order.    ••  

"  I  add, 
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"  I  add,  that  the  attention  which  I  have  been  called  upon  to  give 
to  the  consideration,  how  far  the  pecuniary  interests  of  these  chil- 
dren may  be  affected,  has  not  been  called  for  in  vain.  I  should 
deeply  regret  if  any  act  of  mine  materially  affects  those  interests. 
But  to  such-  interests  I-  cannot  sacrifice  what  I  deem  to  be  interests- 
of  greater  value  and  higher  importance. 

M  In  what  degree  and  to  what  extent*  the  Court  will  interfere  in 
this  case  against  parental  authority,  cannot  be  finally-  determined 
till  after  the  Master's  report. 

"  In  the  mean  time  I  pronounce  the  following  order.'* 


The-order  restrained  the  father  and  his  agents  from  taking  pos- 
session of  the  persons  of  the  infants,  or  intermeddling  with  them 
till  further  order;  and  it  was  referred  to  the  Master,  to  enquire 
what  would  be  a  proper  plan  for  the  maintenance  and  education  of 
the  infants ;  and  also  to  enquire  with  whom,  and  under  whose  care 
the  infants  should  remain  during  their  minority,  or  until  further 
order.     1 7th  March  1817.    Keg.  Lib.  B.  1816.  fbL  725. 


The  mother 
of  natural 
chHdien  being 
alive,-  another 
person  ap~ 


dian,  wil 
directions  for 
intercourse 
between  the 
infants  and 
theixv  mother. 


COURTOIS  v.  VINCENT. 

The  infants  were  the  natural  daughters  of  the  testator,  who  had 
bequeathed  them  considerable  fortunes.  The  Master  had,  pursuant 
to  a  former  order,  approved  of  a  guardian  for  them,  and  an  allow- 
ance for  their  maintenance.  Their  mother,  who  was  desirous  that 
they  should  be  permitted  to  reside  with  her,  presented  a  petition, 
objecting  to  the  Master's  report,  and  praying  that  it  might  be  re- 
viewed. The  Lord  Chancellor  confirmed  the  appointment  of  the 
guardian,  but  directed  the  Master  to  consider  what  intercourse 
between  the  infants  and  the  mother  could  be  reasonably  provided 
for  in  the  plan  of  their  maintenance  and  education  under  their 
guardian. (!)     18th  December  1820.     Reg.  Lib.  A  1820.  foLS05. 


(1)  See  Rex  v.  Soper,  S  T.  R.  278.     Rex  v.  Hopkins,  7  East,  579. 
Strangeways  v.  Robinson,  4  Taunt.  498. 


FAGNANI  v.  SELWYN. 

A  settlement         7ne  hill  stated  that  on  the  25th  of  August  1771,  the  infant  Plain- 
being  made  on  tiff's  father  and  mother,  then  of  Milan,  being  resident  in  England, 

an  iufimt  the  Plaintiff's  mother  was  delivered  of  the  Plaintiff  at  a  bouse  in 

(Whose  father 
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Dover  Street;  that  the  Plaintiff's  mother,  in  a  few  days  after  the         1821* 
birth  of  the  Plaintiff,  returned  to  Milan,  and  left  her  under  the  care 
of  a  nobleman  in  this  country,  under  whose  care  she  continued  till 
the  year  1777,  and  from  that  time  until  the  spring  of  the  year  1779, 
the  Plaintiff  resided  at  Milan  and  at  Paris,  and  was,  during  part  of 
that  time,  with  her  father  and  mother,  and  part  of  that  time  under  wag  j^jn  on 
the  care  of  the  Defendant,  George  Augustus  Selwj/n  ;  that  in  the  condition  of 
spring  of  1779  her  father  and  mother  delivered  her  to  the  sole  care  her  being 
and  protection  of,  and  to  be  maintained  and  educated  by  the  said  unc*er  tne  car6 
G.  A.  S.,  and  that  they  had  not  since  contributed  to  her  support,  ?  thc  s^tlop» 
and  had  not  since  been  in  England,  but  had  resided  at  Milan  till  t0  tne  Ma8tcr 
1785,  when  the  father  died;  that  the  mother  still  continued  to  to  consider 
reside  there ;  and  that  the  said  G.  A*  S.  had  had  the  care  and  pro-  whether  he 
tection  of  her,  and  had  constantly  shewed  kindness  to  her.     He  had  should  be  ap- 
transferred  10,000/.  4  per  cent,  annuities  to  trustees,  which,  by  deed  *j.       t-jJjJL  " 
dated  the  8th  February  1788,  was  settled  upon  trust  for  himself  for  the  settlement 
life,  and  after  his  death  upon  trust  for  the  Plaintiff,  to  be  transferred  into  consider- 
to  her  on  attaining  twenty-one,  or  marrying  with  the  consent  of  the  Btion. 
trustees;  and  after  his  death  the  interest  was  to  be  applied  for  her 
maintenance  and  education  until  she  should  attain  the  age  of  twenty- 
one  years,  or  marry  with  such  consent  as  aforesaid.    It  was  provided, 
that  in  case  the  Plaintiff  should,  in  the  lifetime  of  the  said  G.  A.  S., 
attain  the  age  of  twenty-one,  or  marry  with  his  consent,  the  Plain- 
tiff's interest  in  the  fund  was  to  become  vested  and  be  transmissible 
to  her  representatives,  although  the  transfer  was  to  be  postponed 
until  after  his  death  :  it  was  also  provided,  that  in  case  the  Plaintiff 
should  marry  under  the  age  of  twenty-one  years  in  the  lifetime  of 
the  said  G.  A.  S.  without  his  consent,  or  should,  after  his  death, 
marry  under  that  age  without  the  consent  of  the  trustees,  or  in  case 
the  Plaintiff  should  happen  to  die  under  the  age  of  twenty-one 
years  without  having  been  married  with  such  consent  as  aforesaid, 
or  in  case  the  Plaintiff  should,  at  any  time  before  she  should  attain 
twenty-one  years  of  age,  cease  to  continue  under  the  care  of  the 
Defendant  G.  A.  S.,  or  of  such  other  person  as  he  should  from 
time  to  time  approve,  or  in  case  of  his  death,  if  the  Plaintiff  should 
not  continue  under  the  care  of  such  person  or  persons  as  should 
from  time  to  time  be  approved  by  the  trustees  until  she  should 
attain  twenty-one,  then  and  in  any  of  the  said  cases  the  trustees 
were  immediately  to  transfer  the  fund  to  the  Defendant,  G.  A.  S.f 
for  his  own  use  and  benefit.    The  bill  then  stated  that  the  Plain- 
tiff's father  being  dead,  and  no  person  being  properly  authorised  to 
take  care  of  her  person  during  her  minority,  she  was  desirous  of 
securing  to  herself  more  effectually  the  benefit  of  the  provision  so 
made  for  her,  by  the  appointment  of  the  Defendant  G.  A.  S.,  to  be 
guardian  of  her  person,  and  having  the  protection  of  the  Court  for 
her  continuance  under  the  care  of  the  said  Defendant,  or  of  such 

T  person 
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person  as  he  should  appoint  during  her  minority,  and  of  the  trustee* 
after  bis  death,  according  to  the  terms  of  the  deed.  It  prayed  that 
the  Defendant  O.  A>  S.  might  be  appointed  the  guardian  of  the 
Plaintiff's  person  during  her  minority,  and  that  proper  directions 
might  be  given  for  securing  to  the  Plaintiff  the  benefit  of  the  trust 
deed,  by  providing  for  the  accomplishment  of  the  condition  therein 
contained,  and  upon  which  the  trusts  were  to  continue  in  force,  and 
that  the  fund  might  be  secured.  The  Defendants  were  &  J.  Sel- 
wyn  and  the  trustees.  Their  answers  admitted  the  matters  stated 
in  the  bill.  The  cause  was  heard  at  the  Rolls  on  the  27th  of  Febru- 
ary 1788,  and  a  decree  was  made,  directing  that  the  10,000/.  4  per 
cent,  annuities  should  be  transferred  into  the  name  of  the  Account- 
ant General ;  and  it  was  referred  to  the  Master,  to  consider  whether 
it  would  be  proper  to  appoint  the  Defendant  G.  A.  S.  to  be  guar* 
dian  to  the  Plaintiff,  taking  into  consideration  the  effect  of  the 
deed  of  trust.    Reg.  Lib.  A.  1 787.  fol.  283. 


Jug.  30, 31 


Ex  parte  SHAW,  (a) 


Whether  the 
proceedings 
under  a  com- 
mission of 
bankrupt  that 
has  been  su- 
perseded are 
subject  to  the 
solicitor's  lien. 

After  a  com- 
mission of 
bankrupt  has 
been  super- 
seded, the 
Great  Seal 
has  power 
over  the  pro- 
ceedings tor 
the  purpose 
of  sate  cus- 
tody, and 
sometimes 
orders  them 
to  be  depo- 
sited in  the 
bankrupt 


A  COMMISSION  of  bankrupt,  which  had  issued 
against  Howard  and  Gibbs,  was  superseded  on  the 
petition  of  the  assignees :  a  new  commission  was  imme- 
diately taken  out  by  Sftaxv,  one  of  the  assignees,  which  had 
proceeded  to  the  adjudication  of  bankruptcy.  Shaw  now 
petitioned,  praying  that  the  solicitor  under  the  late  com- 
mission, in  whose  hands  the  proceedings  were,  might 
deliver  them  up  to  the  present  solicitor.  The  com- 
missioners certified  that  it  would  be  materially  conducive 
to  the  interests  of  the  creditors  to  have  these  proceedings 
delivered  up.  It  appeared  that  the  bill  of  the  solicitor 
of  the  late  assignees  had  not  been  paid. 

Mr.  Treslavc  in  support  of  the  petition,  stated  that  it 
was  considered  to  be  of  great  importance  to  have  the 
possession  of  the  proceedings,  in  order  to  check  the 


(a)  1  Giyn  <$-  Jameson,  124. 


proofs 
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proofs  tendered  under  the  new  commission.     To  hove  1821. 

them  remain  in  the  custody  of  the.  late  solicitors,  to  be  jExoarte 

produced  at  the  meetings,  would  lead  to  much  incon-  Shaw, 
venience  and  expence. 

-  Mr.  Cidlen  and  Mr.  Montagu  for  two  of  the  assignees 
and  the  solicitor  under  the  late  commission,  opposed  the 
application.  The  first  queston  is,  whether  after  the 
commission  has  been  superseded,  the  Court  has  any 
jurisdiction  over  the  proceedings.  But  independently 
of  that  question,  the  solicitor  has  a  right  to  retain  them 
till  his  bill  of  costs  is  paid,  more  particularly  when  the 
petitioner  is  one  of  the  assignees  from  whom  it  is  due. 
While  the  commission  is  subsisting,  it  is  true  that  there 
can  be  no  lien  on  the  proceedings ;  but  when  it  is  super- 
seded they  lose  their  public  nature,  and  are  subject  to  the 
same  rules  that  prevail  with  respect  to  any  other  docu- 
ments placed  by  a  client  in  the  hands  of  his  solicitor.  They 
cited  Ex  parte  Bullen  (a),  and  Furlong  v.  Howard,  (b) 

Mr.  Treslove  in  reply,  contended  that  the  proceedings 
were  public  documents,  and  incapable  of  becoming  the 
subject  of  private  property  or  of  lien.  The  jurisdiction 
is  proved  by  the  Court  being  in  the  habit  of  transferring 
the  proofs;  if  it  can  interfere  with  the  old  proofs,  it 
must  have  power  over  the  old  proceedings. 

The  Lord  Chancellor. 

This  is  the  first  application  of  the  kind  that  I  recol- 
lect, and  I  shall,  therefore,  consider  it  till  to-morrow. 
If  I  have  any  authority  to  order  these  proceedings  to  be 
delivered  up,  I  must  have  authority  to  order  the  late 
assignees  to  do  it,  and  then  if  there  be  a  lien  they  would 

(a)  1  Rose,  134.  (b)  2  Sch.  $  Lef.  115. 

T  2  be 
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be  obliged  to  pay  the  bill.     Thus,  in  causes,  where  a 

motion  is  made  for  a  party  to  produce  papers  in  his 

Shaw.        custody  possession   or    power,    the  order  made   is  for 

him  to  produce  them,  and  if  they  are  in  the  hands  of 

dered  to  pro-    his  solicitor,  and  he  cannot  produce  them  without  pay- 

duce  papers,     jng  njs  bill  of  costs,  he  must  pay  it.     The  proper  order 

the  hands  of     would  be  upon  the  late  assignees,  and  then  if  there  be 

mus^pwMs     a  **en  *°r  tne  ""N  of  costs,  they  would  be  liable  to  coin- 
bill  or  costs,     mitment  if  they  did  not,  some  or  one  of  them  pay  it. 
if  he  cannot 
otherwise  pro- 
cure them.  — — — — — — — 


Aug.  3\.  The  Lord  Chancellor. 

With  respect  to  lien  on  proceedings  in  bankruptcy, 
there  is  no  doubt  that  in  many  cases  there  is  none. 
Thus  when  assignees  are  chosen,  it  has  been  ruled  over 
and  over  again,  that  the  petitioning  creditor's  solicitor 
has  no  lien  on  them  for  his  bill.  So  if  under  a  bank- 
ruptcy that  has  proceeded,  the  assignees  are  removed, 
there  is  no  lien  as  against  the  new  assignees ;  they  must 
have  the  proceedings.  But  there  is  no  case  determining 
what  is  to  be  done  with  reference  to  proceedings  under 
a  commission  that  has  been  superseded.  One  way 
would  be  to  say  that  they  are,  though  not  strictly,  yet 
a  species  of  record  of  the  Court  in  bankruptcy,  giving 
authority  to  call  on  the  parties  having  them,  to  deposit 
them  in  the  office ;  and  orders  to  supersede  commissions 
have  often  been  accompanied  by  an  order  to  bring  the 
proceedings  into  the  office,  (a)  In  such  cases,  as  far  as 
I  know,  no  question  has  arisen  as  to  the  lien  of  the 
solicitor. 

I  have  entertained  a  doubt  whether  the  order  ought 
to  be  made,  till  it  has  been  fully  discussed  whether  it 

(a)  See  Ex  parte  Warren^  19  Vet.  162. 

ought 
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ought  to  be  upon  the  late  assignees  or  the  solicitor.     If        1821. 
the  first,  it  would  be  the  same  as  with  an  order  in  a       „    T   "/ 

J£x  parte 

cause,  where  the  party  ordered  to  produce  the  papers  Shaw. 
cannot  do  it  without  paying  his  solicitor.  It  strikes 
me,  that  the  question  ought  to  be  agitated  upon  a  pe- 
tition raising  the  question,  whether  the  order  should  be 
upon  the  solicitor  or  upon  the  assignees,  on  the  prin- 
ciple, that  the  possession  of  the  solicitor  is  the  posses- 
sion of  the  client,  as  laid  down  in  the  case  before  Lord 
Iledesdale.  I  think  the  petition  should  be  amended, 
by  praying  that  Shaw  and  his  co-assignees  may  deliver 
up  these  documents,  or  else  that  the  order  may  be  made 
on  the  solicitor. 

I  own,  that  setting  aside  the  question  of  lien,  I  do 
not  see  that  I  could  possibly  do  more  than  order  them 
to  be  brought  into  the  office,  and  in  many  cases  that 
is  done,  subject  to  the  lien.  Where  the  commission  is 
superseded,  the  proceedings  are  to  many  purposes  nul- 
lities, and  if  I  have  any  right  to  lay  hands  on  them,  it 
is  only  for  safe  custody. 


The  matter  was  afterwards  arranged  between  the 
parties. 


T  S 
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1821. 

Sept.  i.  Ex  parte  R AWSON. 

Ex  parte  LLOYD. 

AcSSt^  "DEVIOUSLY  to  and  during  the  year  1810  Messrs. 
between  two  Hodson  and  QiiarreU,  of  Radcliffe  in  Lancashire, 

hoaseTwhich  cs^lco  Peters,  were  in  the  habit  of  consigning  goods  to> 
became  bank-  be  sold  on  their  account,  to  Messrs.  Winstanley  and 
ofbills  that  Hudson,  of  London,  Manchester  warehousemen.  They 
"•t  he  P""™2  drew  bilk  of  exchange  on  Winstanley  and  Hudson,  who 
estate^  there  a^so  occasionally  made  them  remittances  in  cash,  and 
2jJ|S  W>        sometimes  received  from  them  in  return  the  acceptances 

spect  of  those  of  other  persons. 

hUbasbe- 

tweenthetwo 

hou»es>  unless       On  the  30th  of  May  1810,  an  agreement  was  drawn 

there  is  a  sur-  i    •         i  l 

plus  after  sa-    °P>  regulating  the  terms  on  which  business  was  to  be 

hc2len  aTta*  carr*ec* on  between  the  two  houses ;  Hodson  and  QpamB 

were  to  consign  to  IVinstanJey  and  Hudson,  for  sale  on 
commission,  printed  cotton  goods  to  the  amount  of 
40,000/.  annually :  three  per  cent,  commission  was  to  be 
allowed  upon  the  sales.  Hodson  and  QuarreU  were  to 
be  at  liberty  to  draw  bills  at  three  months  for  the  Tame 
of  the  goods  consigned,  after  deducting  ten  per  cemt^ 
which  Winstanley  and  Hudson  were  to  accept  and  pay. 
Hodson  and  QuarreU  were  to  keep  Winstanley  and  Hud- 
son from  being  in  cash  advance,  and  were  from  time  to 
time  to  give  them  bills  to  the  amount  required,  accepted 
by  houses  to  be  approved  by  them,  and  not  at  longer 
dates  than  three  months,  and  Hodson  and  QuarreU  were 
to  be  at  liberty  to  draw  for  the  amount  of  such  bills  at 
the  same  date. 

About  the  20th  July  1810  both  houses  stopped  pay- 
ment, and  a  few  months  alter  commissions  of  bankrupt 

issued 
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issued   against   them.     At  the  time  of  their  stopping        1821* 
payment,  the  amount  of  bills  drawn  by  Hodson  and     \,   T     , 
QparreU,  and  accepted  by  Winstanley  and  Hudson  out-      Rawsoh. 
standing,  and  which  were  dishonoured,  was  35,930/.     It 
also  appeared  that  a  number  of  bills  accepted  by  other 
persons  had  been  remitted  by  Hodson  and  QuarreU  to 
Winstanley  and  Hudson,  and  had  been  negotiated  by 
them  for  valuable  consideration ;  of  these,  bills  to  the 
amount  of  26,1 511. 10s.  had  afterwards  been  dishonoured. 
Winstanley  and  Hudson  had  in  their  possession  goods  con* 
signed  to  them  by  Hodson  and  QuarreU  to  the  amount, 
according  to  the  invoice  prices,  of  12,626/.     There  were 
also  some  debts  outstanding,  due  for  goods  belonging  to 
Hodson  and  Quarrdl,  sold  by  them ;  these  the  assignees 
of  Winstanley  and  Hudson  received  to  the  amount  of 
3571. 

The  assignees  of  Hodson  and  QuarreU  proved  under 
the  other  commission  a  debt  of  165/.  5s.  as  the  balance 
of  the  account  between  the  two  houses ;  this  balance  was 
computed  upon  the  principle  of  rejecting  from  each  side 
the  dishonoured  bills.  They  now  presented  a  petition 
praying  that  the  assignees  of  Winstanley  and  Hudson 
might  pay  over  to  them  the  557/.  which  they  had  re- 
ceived, and  might  also  account  for  the  value  of  the 
goods  in  their  possession  at  the  time  of  the  bankruptcy, 
which  they  had  since  sold. 

The  petition  stated  that  the  bills  accepted  by  Win- 
stanley and  Hudson  were  drawn,  as  well  on  account  of 
the  goods  consigned,  as  of  a  bill  and  cash  account  sub- 
sisting between  the  parties ;  and  that  the  acceptance  of 
these  bills,  and  the  remittance  of  other  bills  by  Hodson 
and  QuarreU  was  a  mutual  accommodation  to  both 
houses.  The  bills  received  by  Winstanley  and  Hudson 
from  Hodson  and  QparreU  had  been  paid  away  by  them 

T  4  for 
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1821.       for  valuable  consideration,  and  the  respective  holders  had 

-,    T  ""/     proved  or  might  prove  them  under  both  commissions. 

Rawson.      The  acceptances  of  Winstanley  and  Hudson  had  in  the 

same  way  been  paid  away  by  Hod  son  and  Quarrell  to 

persons  who  had  proved  or  might  prove  them  under 

both  commissions. 

A  counter-petition  was  presented  by  the  assignees  of 
Winstanley  and  Hudson  to  expunge  the  proof  of  the 
165/.  5s*f   and  praying  a  general   account   of  all   the 
dealings  between  the  two  houses,  including  the  several 
*  bills  outstanding  and  dishonoured.     Their  petition  in- 

sisted that  no  accommodation  bills  or  cross  paper  had 
ever  been  given  or  exchanged  between  the  parties,  but 
that  their  dealings  had  always  been  upon  the  footing  of 
the  agreement  of  May  1810,  and  that  there  had  never 
been  more  than  one  account  between  them.  They 
stated  that  it  often  happened  that  the  acceptances  of 
Winstanley  and  Hudson  fell  due  before  the  goods  on  ac- 
count of  which  they  had  been  drawn  were  sold,  but  as 
they  Were  not  to  be  in  cash  advance,  Hodson  and  Quar- 
rell remitted  bills  on  other  houses  to  them,  at  the  same 
time  drawing  on  them  at  two  or  three  months  for  the 
amount  They  believed  that  the  dividends  which  their 
estate  would  pay  upon  the  sum  of  26,157/.,  the  amount 
of  the  bills  remitted  to  them  by  Hodson  and  Quarrell 
and  dishonoured,  would  exceed  what  the  estate  of  the 
latter  would  pay  upon  the  35,930/.  the  amount  of  the 
acceptances  given  to  them  by  Winstanley  and  Hudson. 
They  contended  that,  according  to  the  usual  course  of 
dealing  between  principals  and  factors,  and  the  under- 
standing between  these  parties,  they  had  a  lien  on  the 
goods  and  effects  in  their  hands  for  the  general  balance 
of  account,  and  were,  therefore,  entitled  to  retain  them. 

It 
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It  appeared  that  all  the  dealings  between  the  two        1821. 
houses  were  entered  in  one  account,  which  was  occa-      _.    T    ~ 

m  Ex  parte 

sionally  balanced ;  the  bills  were  reckoned  as  cash,  de-      Rawson. 

ducting  the  discount  for  the  time  they  had  to  run.    The 

last  settlement  was  on  the  31st  of  May  1810,  when  the 

balance  was  computed  to  be  1320/.  9s.  in  favour  of 

Winstardey  and  Hudson.     The  amount   of  the  goods 

consigned  in  the  course  of  the  year  1810  was  about 

18,000/.;    the    acceptances   given    by    Winstardey  and 

Hudson  amounted  to  about  67,121/.  125. 

The  case  was  twice  argued  in  the  course  of  the  year 
1813  by  Mr.  Richards  and  Mr.  Agar  for  the  assignees 
otHodson  and  QuarreU,  and  by  Sir  Samuel  Romilly,  Mr. 
Leach,  and  Mr.  Cullen  on  the  other  side.  It  was  re- 
argued by  Mr.  Agar  and  Mr.  Cullen  in  May  in  this 
year.  The  cases  of  Ex  parte  Walker  (a)  and  Ex  parte 
Earl(b)  were  referred  to. 


The  Lord  Chancellor  (after  stating  the  circum-  Sept.i, 
stances,  in  the  course  of  which  he  observed  that  the 
amount  of  the  bills  shewed  that  thev  could  not  have 
been  accepted  merely  on  the  credit  of  the  goods),  I 
think  I  argued  that  case  of  Ex  parte  Walker,  and 
I  must  say  that  the  speculations  about  paper  certainly 
outran  the  grasp  of  the  wits  of  courts  of  justice.  When 
I  first  came  into  Westminster  Hall,  there  was  no  such 
thing  as  an  acceptor  saying  that  he  had  no  effects :  his 
acceptance  was  an  acknowledgment  that  he  had.  That, 
however,  was  overruled,  and  it  was  decided  that  when 
the  acceptor  had  no  effects,  it  was  not  necessary  to  give 
notice ;  for  before  it  was  the  constant  rule  to  give  notice, 

(a)  4  Ves.  373.  (b)  S  Fes.  853. 

even 
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1821.        even  if  the  acceptor  was  a  bankrupt,  and,  therefore, 
j&r  Darte     every  one  ^new  ^at  he  could  not  pay  a  farthing. 


Rawson* 


This  new  sort  of  circulating  medium  puzzled  as  able  a 
man  as  ever  sat  here,  Lord  TAurlow.  I  remember  the 
first  case  of  it.  It  was  then  small  in  amount,  one  bill 
and  another.  He  then  considered  the  acceptance  of  the 
one  as  a  consideration  for  the  other,  and  allowed  both 
to  prove,  but  then  there  was  this  difficulty,  that  it  les- 
sened the  fund  for  paying  the  holder  of  the  bill,  and 
thus  by  proving,  they  prejudiced  their  own  creditors.  It 
was  found  this  would  not  do,  and  then  it  was  said,  if 
you  will  prove,  you  must  first  take  up  your  acceptance, 
which  got  rid  of  the  objection  of  the  party  proving  in 
competition  with-  his  own  creditor,  (a) 

Then  came  the  case  of  those  houses  at  Liverpool  and 
Manchester  drawing  on  one  another  to  the  amount  pf 
500,000/.  What  was  to  be  done  then  ?  The  Courts 
were  puzzled  and  distressed.  At  last,  however,  we 
came  to  a  sort  of  anchorage  in  that  case,  Ex  parte 
Walker;  I  have  no  difficulty  in  saying  that  I  never 
understood  it.  I  am  satisfied  that  though,  no  doubt, 
the  Court  understood  that  judgment,  yet  none  of  the 
counsel  did. 

The  decision  was  this,  that  where  there  are  cross 
bills  drawn  for  accommodation,  they  are  ^11  to  be  thrown 
out  of  the  account  on  both  sides,  and  it  is  to  be  taken  as 
if  it  were  a  cash  account  only.  If  this  were  upon  the 
principle  that  applies  to  one  or  two  bills,  that  they  are 
not  to  be  proved  by  one  estate  against  the  other,  till  all 
the  creditors  of  both  are  paid,  I  could  understand  it 
If  there  be  1000/.  of  acceptances  on  the  one  side,  and 

(a)  See  Cooke's  Bank.  Law,  p.  157.  ct  scq. 

10,000/. 
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10,000/.  on  the  other,  Lord  Loughborough  says,  that       1821. 
they  are  not  to  be  regarded  at  all,  that  it  is  all  chance     *    ~ T    s* 
how  the  two  estates  may  pay.     I  say,  not ;  and  if  there     Rawson. 
be  a  surplus  of  one  estate  to  satisfy  the  other,  why 
should  it  not  be  applied  ?     Look  at  the  case  of  partner- 
ship ;  a  partner  cannot  prove  against  the  estate  of  his 
co-partner,  so  as  to  affect  the  creditors  of  both,  but  he 
may  be  paid  his  demand  out  of  the  surplus,  if  there  is  any. 
I  do  not  see  why  the  same  rule  is  not  to  be  applied  here. 

But  there  is  a  question  of  fact,  whether  there  were 
one  or  two  accounts.  Upon  reading  the  papers  it  ap- 
pears to  me  that  if  Lord  Loughborough's  decision  be  right, 
it  does  not  make  a-great  deal  of  difference  in  the  effect, 
whether  there  be  a  bill  account  and  a  cash  account,  or 
whether  there  is  only  one.  Still,  if  so  much  of  it  as  con- 
sists of  bills,  consists  of  bills  that  may  be  proved  against 
both  estates,  how  is  it  possible,  till  the  creditors  proving 
them  are  satisfied,  that  one  estate  can  make  any  proof 
against  the  other,  with  reference  to  those  bills  ?  How 
can  they  be  allowed  to  come  in  competition  with  their 
own  creditors  ?  The  .utmost,  therefore,  would  be  to 
reserve  the  consideration  of  it,  in  the  event  of  there 
being  a  surplus. 

There  is  a  peculiarity  distinguishing  this  from  all 
other  cases  of  cross  paper ;  that  the  parties  stood  in  the 
relation  of  principal  and  factor,  which  gives  rise  to  the 
question,  if  all  the  dishonoured  bills  are  to  be  struck  out* 
if  that  be  law  according  to  Ex  parte  Walker -,  whether  it 
follows  that  the  assignees  of  Hodson  and  Quarrell  have 
a  right  to  bring  the  goods  into  the  account,  or  whether 
the  factors  have  a  lien  on  the  goods,  giving  them  a  right 
to  draw  into  their  estate  the  proceeds  of  them,  to  indem- 
nify them  against  the  balance  of  the  general  account. 
That  is  a  question  which  has  not  been  determined  in 

bank- 
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1821. 


Ex  parte 
Rawson. 


bankruptcy,  and  I  will  not  determine  it.  I  am  disposed 
to  think  the  commissioners  right  in  rejecting  the  bills, 
supposing  that  the  creditors  proving  under  them  have 
not  been  paid,  which  is  not  very  likely.  Whether  the 
goods  are  liable  to  the  lien,  and  whether  the  557/*  was 
received  to  the  use  of  the  assignees  of  Hodson  and 
Qtiarrell,  is  a  question  of  law  which  may  be  tried  in  an 
action ;  and  I  think  it  will  be  more  fairly  tried  when 
the  jury  are  informed  of  the  nature  of  the  proo£  The 
assignees  of  Winstanley  and  Hudson  must  admit  the  fact 
of  receiving  them,  and  the  statute  of  limitations  must 
not  be  set  up.  If  the  value  of  the  goods  cannot  be  set- 
tled, it  must  be  left  to  be  found  by  the  jury. 


I  cannot  bring  myself  to  think  that  the  case  of  Ex 
parte  Walker  is  right,  in  the  event  of  there  being  a 
surplus,  (a) 

(a)  See  Ex  parte  Ready  1  Glyn  4*  Jameson,  224. 


Sept.  4. 

On  a  bill  to 
set  aside  a 
purchase,  the 
answer  of  the 
Defendants, 
the  devisees 
of  the  pur- 
chaser, admit- 
ting great  in- 
adequacy of 
price,  and 
stating  their 
ignorance  as 
to  other  cir- 
cumstances of 
fraud  alleged, 
a  receiver 
appointed. 


STILWELL  v.  WILKINS. 

T^HIS  was  a  bill  filed  for  the  purpose  of  setting  aside 
a  purchase  under  the  following  circumstances : 

Under  the  will  of  J".  Some  certain  estates  stood  limited, 
after  the  death  of  Elizabeth,  the  wife  of Josias  Collier ,  to  the 
youngest  son  of  the  testator's  grand-niece,  Mary  Stilxvellf 
in  fee.  Upon  the  death  of  Elizabeth  Collier,  in  December 
1803,  John,  the  youngest  son  of  Mary  Stilwell,  became 
entided :  he  had  then  lately  attained  the  age  of  twenty- 
one  years,  and  was  serving  as  a  common  sailor  on  board 
a  ship  of  war.  In  July  1805,  he  sold  and  conveyed  the 
estates  to  Josias  Collier :  the  consideration  for  the  pur- 
chase 
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chase  was  a  sum  of  250/.  and  an  annuity  of  52/.  105. 
per  annum,  to  be  paid  to  him  by  weekly  payments,  for 
his  life.  The  estates  were  of  considerable  value ;  it  was 
admitted  by  the  answer  that,  at  the  death  of  Collier,  in 
the  year  1809,  the  rental  amounted  to  189/.  105.,  ex- 
clusive of  a  part  of  the  property  which  had  been  sold  by 
Collier  in  his  life-time.  The  same  solicitor  was  em- 
ployed in  the  purchase  for  Collier  and  Stilwell :  the  latter 
afterwards  went  to  sea  again,  being,  as  the  bill  alleged, 
apprehended  as  a  deserter,  and  died  intestate  in  the 
year  1 809,  on  board  one  of  his  majesty's  ships :  the 
Plaintiff  Thomas  Stilwell  was  his  heir  at  law.  Collier 
died  in  December  1809,  having  devised  the  estates  to 
two  of  the  Defendants,  and  appointed  the  two  other 
Defendants  his  executors.     The  bill  was  filed  in  1816. 


Stilwell 

WlLKINS. 


Besides  these  facts,  the  bill  stated  various  other  cir- 
cumstances tending  to  affect  the  transaction  with  fraud ; 
it  was  alleged  that  John  Stilwell  was  a  person  very 
ignorant  and  inexperienced,  of  weak  intellects,  and  in 
constant  habits  of  intoxication ;  that  he  confided  the 
management  of  the  property  to  Cottier,  who  had  pre- 
viously been  in  possession  in  right  of  his  wife,  and  who 
kept  him  in  the  dark  as  to  its  real  value;  that  he  was 
much  distressed  for  want  of  money ;  and  that  he  was 
persuaded  to  execute  the  deeds  under  the  idea  that  they 
conveyed  the  estates  for  his  life  only,  and  would  save 
him  the  trouble  of  managing  them.  The  Defendants 
by  their  answer  stated  themselves  to  be  ignorant  of  all 
these  circumstances. 

The  Vice-Chancellor  having,  upon  the  motion  of  the 
Plaintiff,  made  an  order  for  the  appointment  of  a  re- 
ceiver (a)9  the  Defendants  now  moved  to  discharge  that 
order. 


(a)  See  6  Mad.  49.    Reg.  Lib.  B.  1820.  fol.  1315. 


Mr. 
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1821.  Mr.  Hart  and  Mr.  Barber  in  support  of  the  motion. 


Stilwell 

v. 
Welkins. 


Sept.  4. 


Mr.  Roupell  on  the  other  side. 


The  Lord  Chancellor. 

This  was  an  application  to  discharge  an  order  of  the 
Vice-Chancellor  for  the  appointment  of  a  receiver.  The 
Plaintiff  states  himself  to  be  the*  heir  at  law  of  a  person 
entitled  to  some  real  estates  which  were  purchased  by 
one  Collier  at  the  price  of  250/.  and  an  annuity  of  fifty 
guineas  per  annum,  the  ordinary  current  value  of  an 
estate  of  189/.  per  annum  being  much  more. 


cancelling  a 
contract 


When  the  motion  was  made,  it  was  represented  as 
bringing  before  the  Court  the  dry  question,  whether  in- 
adequacy of  price  be  sufficient  to  set  aside  a  sale.     It  is 
most  certain  that  in  general  a  sale  will  not  be  set  aside 
There  may  be  on  that  ground ;  yet  there  may  be  cases  of  inadequacy 
adequacy  of     so  enormously  great  as  to  form  a  ground  for  cancelling 

price  so  great    the  contract.     And  though  this  is  a  hard  case,  the  De- 

as  to  form  a  e 

ground  for        fendants  taking  only  as  devisees,  and  it  being  impossible 

to  impute  to  them  any  thing  that  can  affect  their  honour 
or  character,  yet  it  is  clear  that  the  purchase  was  pro- 
cured from  a  person  who  could  not  possibly  judge  for 
himself;  the  young  man  was  a  common  sailor,  lately 
come  ashore,  and  much  pressed  for  money,  and  the 
purchaser  knowing  perfectly  the  value  of  the  property. 

The  degree  of  inadequacy  is  greater  than  I  ever  re- 
member; 180/.  a  year  purchased  for  about  600/.,  taking 
the  annuity  at  about  six  or  seven  years'  purchase.  And 
I  cannot  agree  that  the  inadequacy  is  the  only  circum- 
stance to  be  looked  at.  The  bill  charges  many  other 
circumstances  that  may  be  very  material  at  the  hearing. 

These 


CASES  IN  CHANCERY. 

These  circumstances  the  Defendants,  in  their  answer, 
say  that  they  are  ignorant  of,  but  they  do  not  go  the 
length  of  saying  that  they  disbelieve  them.  They  have 
not  stated  any  belief  on  the  subject,  which  indeed  they 
could  not  form,  for  it  does  not  appear  that  they  ever 
sought  for  information  as  to  these  circumstances,  which 
are  so  extremely  important,  especially  when  connected 
with  the  gross  inadequacy  of  price. 


Stilwell 
v. 

WlLKINB. 


The  point  that  struck  me  was,  whether  on  a  bill  to 
impeach  a  sale  for  fraud,  the  Court  interposes  so  strongly 
before  the  hearing  as  to  take  away  the  possession  from 
persons  holding  it  under  the  effect  of  deeds  not  yet 
set  aside  by  a  decree  of  the  Court;  and  I  put  it  to 
Mr.  Roupell  to  tell  me  whether  he  could  find  any  such 
case.  I  tried  also  to  ascertain  whether  the  money  paid 
as  the  price  had  been  satisfied  by  receipt  of  the  rents 
and  profits ;  for  if  not,  the  Defendants  would  be  entitled 
to  hold  as  incumbrancers  for  so  much  as  had  not  been 
received  back  by  perception  of  the  rents  and  profits. 
But  that  circumstance  fails,  for  I  find  that  the  whole 
must  have  been  satisfied.  I  am  ready  to  admit,  that  I  do 
not  remember  any  instance  of  a  receiver  being  so  ap- 
pointed,  but  still  the  question  is,  whether  there  may  not 
be  a  case  where  it  ought  to  be  done.  If  the  case  stated 
be  true,  and  it  is  more  than  probable  that  it  is  true,  the 
inadequacy  was  so  monstrous,  the  situation  of  the  young 
man,,  and  the  state  of  his  intellect  were  such,  that  it  is 
hardly  possible  to  suppose  that  the  transaction  can 
stand ;  and  I  think,  therefore,  that  this  is  a  case  where 
such  an  order  may  be  made,  though  it  is  not  the  general 
habit  of  the  Court. 
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Nov.  s.  9. 12.  BROWN  v.  DE  TASTET. 

1821. 
Jan.  17. 18. 

Feb.  27.  ANTHONY   MANGIN   having    for    some    years 

JL/fi?2  carried  on  business  in  London  as  a  merchant,  and 

_  being  advanced  in  years,  agreed  with  the  Defendant 

On  the  death  _     ®            .«           J       ~>     »            ,.'.,,.    f      . 

of  one  part-  ^  Tastet,  in  September  1800,  to  relinquish  his  business 

ner,  thesur-  to  h;,^     gy  t^e  agreement,  Mangin's  interest  in  the 

vivor  retaining  ^              °                            ° 

his  capital  and  house  was  to  cease  from  the  1st  of  September  1800,  and 

inttefira&flf  ^e was  to  ^ave  cre(^'t *°r w^at  should  appear  due  to  him 

decreed  to  on  the  settlement^  of  the  accounts,  and  was  to  be  at 

the  profits  de-  liberty  to  withdraw  one-fourth  of  it  immediately;  an- 

rivedfromit,  other  fourth  in  September  1801;    and  the  rest  in  the 

making  him  *                                                            , 

proper  allow-  course  of  the  year  1 802,  with  the  exception  of  about 

ancesfor  the  sooo/#  or  4000/  whjch  he  wag  tQ  jeave  jn  the  j)OUse  for 

management 

ofthebusi-  eighteen  months  longer:  the  concern  was  to  be  carried 

A.  B.  and  on  *°r  *°ur  years  under  the  firm  of  Anthony  Mangin,  and 

C.  being  part-  his  retirement  was  not  to  be  announced.     De  Tastet 
X^ees  wtth  about   the  same  time  admitted  M.  A.  De  Paiva  and 

D.  to i  give  him  Frederick  Grellet  into  partnership  with  him  in  the  busi- 
a  moiety  of  r                  r                 nit. 

his  share  in  ness ;     they   were   each    to   have   a   one-fourth   snare. 

the  concern;  j)e  fastet  was  engaged  in  another  mercantile  house, 

an  account  e  fo 

may  be  de-  under  the  firm  of  Firmin  De  Tastet,  and  Co. ;  and  the 

A.  and  D.  affairs  of  the  house  of  Anthony  Mangin  were   chiefly 


without  mak-    managed  by  De  Paiva  and  Grellet. 

ing  B.  and  C.  &         J 

parties. 

.  An  order  In  the  course  of  the  year  1802,  Mangin  became  de- 

mconsistent        .  J  *         m 

with  the  ori-     sirous  of  again  entering  into  the  business,  and  De  Tastet, 

cannotfoT*      mt  *"s  re(Iuest>  agreed  to  let  him  have  one-half  of  his 
made  upon       (De  Tastefs)  moiety  of  the  partnership  for  his  life,  to 
the  report!  to    commence  from  September  1800,  the  time  when  he  re- 
tired.    This  agreement  between  De  Tastet  and  Mangin 
was  partly  contained  in  a  letter  written  by  the  latter  to 
the  former,  agreeing  to  take  a  fourth  share,  and  to  run 

the 
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the  risk  of  the  business  in  halves  with  him;  there  was        1821. 
no  other  written  memorandum  relating  to  it  i  T 

v. 
In  July  1803,  Mangin  died  intestate,  leaving  one  DaT4STET- 
daughter,  who,  with  her  husband,  was  the  Plaintiff  in 
this  suit.  At  the  time  of  Mangin's  death  a  considerable 
part  of  his  property  was  embarked  in  the  house  as  his 
share  of  capital,  of  which  De  Tastet  and  his  partners 
possessed  themselves,  and  continued  to  employ  it,  toge- 
ther with  their  own  property,  in  their  trade.  Grellet 
retired  from  the  partnership  in  1807,  and  De  Paiva  in 
1808,  leaving  De  Tastet  the  sole  proprietor  of  the 
house :  on  their  retirement,  one  of  them  received  from 
him  5000/.  and  the  other  6000/.,  subject  to  the  taking 
of  the  accounts. 

The  Plaintiff,  who  had  taken  out  administration  to 
Mangin,  filed  the  bill  in  June  1809,  against  De  Tastet, 
praying  an  account  of  Mangin's  property  in  the  partner- 
ship, and  of  the  profit  or  interest  made  with  it  since  his 
death  ;  alleging,  as  the  cause  of  the  delay,  that  she  had 
been  put  off  from  time  to  time  by  various  excuses. 
De  Tastet,  in  his  answer,  admitting  the  circumstances 
as  stated  above,  and  that  he  had  in  his  hands  £  balance 
of  1571/.  due  to  Mangin's  estate,  stated,  as  a  reason  for 
not  having  sooner  accounted  with  the  Plaintiff,  that  her 
legitimacy  was  questioned  by  some  relations  of  Mangin, 
who  claimed  to  be  his  next  of  kin,  and  had  opposed  her 
application  for  letters  of  administration  in  the  eccle- 
siastical court ;  and  he  submitted  that  Grellet  and  De 
Paiva  were  necessary  parties.  The  bill  was  then 
amended  by  adding  them  as  Defendants,  and  also  the 
persons  who  claimed  to  be  next  of  kin  to  Mangin. 
Grellet  was  out  of  the  jurisdiction.  De  Paiva,  by  his 
answer,  stated  his  ignorance  of  the  agreement  in  1802, 
by  which  Mangin  was  re-admitted  into  the  business:  it 

U  was 
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Brown 
De  Tastet. 


was  a*  contract  between  Mangin  and  De  Tastet  only, 
and  he  therefore  contended  that  he  was  not  accountable 
to  the  former  or  his  representatives.  The  question  of 
the  Plaintiff's  legitimacy  was  determined  in  her  favour, 
by  an  issue  directed  in  July  1811,  to  try  the  fact  The 
balance  admitted  by  De  Tastet  was  paid  into  court  in 
January  1810. 


The  cause  was  heard  before  the  Master  of  the  Rolls 
on  the  6th  of  March  1812,  when  a  decree  was  made  for 
an  account  of  the  dealings  and  transactions  between  the 
Defendant  De  Tastet  and  Mangin  in  bis  life-time,  and 
of  the  property  of  Mangin  which  was  in  the  hands  of 
De  Tastet,  or  of  him  and  his  partners  De  Paiva  and 
Grellet  at  the  time  of  Mangin' s  death,  or  which  was 
afterwards  possessed  by  him  or  them ;  and  also  an  ac- 
count of  all  profits  and  gains  made  of  or  by  means  of 
such  property  by  De  Tastet,  or  by  him  and  De  Paiva 
and  Grellet  i  and  it  was  ordered  that  what,  upon  the 
taking  of  such  accounts,  should  appear  to  have  come  to 
the  hands  of  De  Tastet,  or  of  him  and  De  Paiva  and 
Grellet)  and  to  be  the  amount  of  the  profits  and  gains 
so  made  of  or  by  means  of  Mangin9s  property,  should 
be  answered  by  De  Tastet.  The  bill  was  dismissed  as 
against  De  Paiva  with  costs,  to  be  paid  by  the  Plaintiff, 
and  repaid  by  De  Tastet.  From  this  decree  the  De- 
fendant De  Tastet  shortly  after  appealed. 


Pending  the  appeal,  the  accounts  proceeded  in  the 
Master's  office.  The  Master,  by  his  report  made  in 
May  1817,  after  stating  that  Mangin  was  at  the  time  of 
his  death  a  partner  with  De  Tastet  in  the  business  of  a 
merchant,  carried  on  by  them  and  De  Paiva  and  Grellet, 
under  the  firm  of  A.  Mangin,  found  a  balance  of 
17,532/.  due  to  Mangin  from  the  concern  at  that  time* 
which  sum  continued  to  be  employed  in  it,  as  well  as 

certain 
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certain  other  sums  of  money  belonging  to  Mangin  sub-  1821. 
sequently  got  in ;  he  found  that  the  property  of  Mangin  Brown 
formed  a  considerable  part  of  the  capital  employed  in  ^  jv. 
the  trade  up  to  December  1807,  and  from  that  time  till 
December  1810,  exceeded  the  whole  amount  of  the 
capital  employed:  in  December  1810,  the  trade  was  dis- 
continued. He  had  given  Mangin  credit  for  a  share  of 
the  profits  of  the  business  in  proportion  to  his  share  of 
the  capital  employed  in  it  down  to  December  1807,  and 
for  the  whole  of  the  profits  from  that  time  to  December 
1810,  and  found  a  balance  of  62,604/.  due  from  De 
Tastet.  The  account  had  not  been  carried  beyond 
1810,  and  had  not  extended  to  profit  or  interest  be- 
yond that  made  in  the  business. 

The  Defendant  De  Tastet  took  exceptions  to  the  re- 
port, which  were  amended  by  order,  and  were,  first, 
that  the  property  of  Mangin  only  formed  a  part  of  the 
capital  employed  in  the  trade,  and  that  a  considerable 
part  of  that  capital  consisted  of  the  monies  of  De  Tastet; 
secondly,  that  in  taking  the  account  of  profits,  the  Master 

r 

ought  to  have  ascertained  what  profit  was  actually  made 
by  means  of  the  property  of  Mangin^  or  that  he  ought 
to  have  followed  the  original  agreement,  according  to 
which,  if  the  whole  of  the  monies  employed  in  the  busi- 
ness were  to  be  considered  as  the  property  of  Mangin9 
the  clear  gains  arising  from  it  could  only  be  considered 
as  one-fourth  of  the  proceeds,  the  remaining  three- 
fourths  being  to  be  allowed  to  the  other  partners  for 
the  assistance  afforded  by  them  to  the  business;  thirdly, 
that  the  balance  amounted  only  to  8089/. 

It  appeared  that  the  Master  had  taken  the  account 
upon  the  principle  of  adding  to  Mangin's  capital  his 
share  of  profits  in  each  year ;  the  amount  thus  consti- 
tuted was  taken  as  his  capital  in  the  next  year^  and  a 

U  2  pro- 
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proportionate  share  of  the  profits  was  assigned  him.     le 

was  insisted)  on  the  part  of  De  Tastet^  that  great  part  of 

Man  gin's  property  had  been  employed,  not  in  the  busi- 

4)9  Tastet.    ness>  but  jn  discounting  bills  of  exchange;  and  that  a 

considerable  portion  of  the  profits  was  attributable  to 
his  own  personal  influence  and  connections,  and  to  the 
exertions  of  himself  and  his  partners. 

The  exceptions  were  argued  before  His  Honour  the 
Vice-Chancellor,  who,  upon  hearing  them,  made  an 
order  dated  the  22d  of  July  1818,  referring  it  to  the 
Master  to  review  the  report,  and  to  inquire  whether  the 
concerns  of  the  firm,  as  they  stood  at  the  death  of 
Mangin,  were  in  any  manner  and  how  kept  separate 
and  distinct  from  the  concerns  of  the  firm  that  was 
carried  on  after  his  death,  and  whether  the  concerns  of 
the  new  firm  were  in  any  manner,  and  how  and  to  what 
extent  aided  or  supplied  from  the  concerns  of  the  old 
firm;  and  it  was  declared  that  the  shares  of  profits 
which  after  the  death  of  Mangin  were  paid  by  De  Tastet 
to  the  junior  partners  of  the  concern  were  to  be  con- 
sidered as  in  the  nature  of  wages,  and  to  be  allowed  to 
De  Tastet  in  discharge  of  the  account  of  the  profits  of 
the  concern;  and  the  Master  was  to  enquire  what 
would  be  a  reasonable  compensation  to  De  Tastet  for 
his  personal  attention  and  credit,  which  was  also  to  be 
allowed  to  him.  From  this  order  the  Plaintiff  ap- 
pealed. 

The  appeal  against  the  decree  came  on  to  be  heard 
before  the  Lord  Chancellor,  on  the  8th,  9th,  and  12tb 
of  November  1819,  when  his  Lordship  desired,  that  the 
appeal  against  the  Vice-Chancellor's  order  should  also 
be  brought  on ;  the  argument  on  both  appeals  was  re- 
newed on  the  17th  of  January  1821,  and  several  sub- 
sequent days. 

The 
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The  Attorney-General,  Mr.  Home,  Mr.  Winthrop, 
and  Mr.  Palmer  for  the  Plaintiff,  in  support  of  the  de- 
cree, argued,  that  upon  the  principles  laid  down  in  Craw-'  jp. 
shay  v.  Collins  (a),  the  Defendant  was  accountable  for 
the  profits  he  had  made,  by  unjustly  detaining  the  pro- 
perty of  his  deceased  partner,  and  employing  it  in  his 
trade.  The  defendant  cannot  allege  the  difficulties  of 
taking  the  account  as  a  reason  for  his  withholding  the 
profits ;  those  difficulties  having  been  occasioned  by  his 
own  conduct,  in  blending  together  the  produce  of  the 
capital  of  another  with  that  of  his  own  capital  and  his 
own  labour. 

The  Defendant  De  Tastet,  is  made  responsible  for 
his  partners  as  well  as  for  himself,  on  account  of 
the  peculiar  nature  of  the  connection  between  these 
parties.  When  Mangin,  in  1802,  returned  to  the  bu- 
siness, the  agreement  that  he  made  was  with  De  Tas- 
tet only,  and  not  with  De  Paiva  or  GrelleU  He 
agreed  to  take  a  half  of  De  Tastet's  moiety,  not  a 
fourth  share  of  the  concern ;  thus,  there  was  a  part- 
nership between  De  Paiva,  Grellet,  and  De  Tastet, 
and  a  sub-contract  between  the  latter  and  Mangin* 
There  being  no  privity  of  contract  between  Mangin 
and  the  two  other  partners,  he  could  not  call  upon  them 
for  an  account ;  the  bill  was  consequently  dismissed 
against  De  Paiva,  his  answer  not  admitting  any  thing 
to  entitle  us  to  a  decree  against  him.  The  agreement  of 
Mangin  being  with  De  Tastet  only,  gives  us  a  right  to 
look  to  him  only  for  reimbursement,  (b) 

Upon  the  appeal  from  the  order  made  by  the  Vice- 
Chancellor,  they  observed,  that  it  aimed  at  establishing 
a  principle  different  from  that  of  the  decree.  The 
Master  being  directed  to  enquire  what  profits  were 
made  by  the  capital  of  Mangin,  proceeded  to  estimate 

(a)  15  Vet.  218.  (b)  See  Bray  v.  Fromont,  6  Madd.  5. 
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1821.        the  profits  of  each  year,  and  assigned  to  Mangin  a  share 
B  T  .  of  them,  proportionate  to  his  share  of  the  capital  em- 

v.         .  ployed.     He  then  said,  that  that  share  of  profit  ought 
have  been  paid  over  or  set  apart,  instead  of  which  it  was 
continued  in  the  trade,  and  became,  therefore,  part  of 
the  capital  employed  in  the  concern  in  the  next  year, 
and,  consequently,  in  the  next  year  he  has  credit  for  a 
.  share  of  profits  in  proportion  to  his  increased  capital, 
and  so  on  for  each  successive  year.     Now,  according  to 
.  the  Vice- Chancellor's  order,  a  fourth  of  the  profits  is  to 
be  allowed  to  GreUet  and  De  Paiva,  and  a  share  also  to 
De  Tastet ;  if  the  allowance  to  De  Tastet  be  the  same 
as  to  the  others,  one  fourth  only  remains  for  Mangin ; 
•  and  at  all  events  he  must  have  less  than  an  half,  how- 
ever large  his  capital  may  have  been.     The  order  gives 
.  them  the  same  as  if  the  partnership  was  still  subsisting ; 
whereas,  according  to  Crawshay  v.  Collins,  it  is  consi- 
dered to  be  dissolved,  and  the  right  to  the  profits  is 
looked  upon  as  resulting  from  the  employment  of  capi- 
tal, and  not  from  the  partnership  contract.    If  any  com- 
pensation for  their  services  was  to  be  made,  it  might  have 
been  claimed  as  a  just  allowance. 

Mr.  Hart  and  Mr.  Wakefield  for  the  Defendant  De 
Paiva. 

Mr.  WethereU,  Mr.  Heald,  and  Mr.  Pepys  for  the  De- 
fendant De  Tastet,  in  support  of  the  appeal  from  the 
decree,  contended,  that  it  was  not  justified  by  the  case 
of  CrawsJiay  v.  Collins.  In  that  case  enquiries  were 
first  directed  as  to  the  nature  of  the  property,  and  the 
mode  in  which  it  had  been  employed,  with  the  view  of 
ascertaining  how  far  the  principles  there  stated  could  be 
applied.  Here  there  is  no  enquiry,  and  no  declaration 
of  the  principle  on  which  the  decree  is  founded.  It 
must  be  observed,  that  in  Crawshay  v.  Collins  the  capital 
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consisted  in  a  great  measure  of  houses,  utensils,  and       1821. 
goods;  it  was  the  case  of  a  joint  possession  of  specific       -    - 
chattels.     But  the  business  of  a  commission  merchant  t>. 

is  different;  the  retiring  partner  could  -claim  only  a 
money  balance  upon  the  settlement  of  their  accounts;  it 
was  a  mere  debt ;  there  was  nothing  specific.  It  may, 
perhaps,  be  possible  to  follow  a  stock  consisting  of  spe- 
cific articles ;  but  upon  what  rule  is  the  calculation  of 
the  profits  arising  from  money  to  be  made  ?  The  de- 
fendant carried  on  this  trade,  and  he  owed  a  sum  of 
money  to  Mangin ;  but  it  is  not,  therefore,  to  be  assumed 
that  it  was  in  this  trade  that  Mangin* s  money  was  em- 
ployed. It  was  mixed  up  with  the  general  property  of 
the  defendant,  some  of  which  was  engaged  in  this,  and 
some  in  other  concerns,  at  different  rates  of  profit,  some 
in  discounting  bills  at  5  per  cent.  only.  And  is  it  to  be 
said  that  the  balance  due  to  Mangin  was  employed  in 
this  particular  concern  rather  than  the  others,  only  be- 
cause this  was  the  most  lucrative  ?  It  was  upon  these 
grounds  that,  in  the  case  of  Crawshay  v.  Collins^  your 
Lordship,  after  a  report  had  been  made,  required  it  to 
be  reviewed,  that  the  Master  might  distinguish  between 
die  capital  and  the  stock  in  trade,  conceiving  that  they 
must  be  differently  treated,  with  respect  to  the  question 
of  the  account  of  profits,  (a) 

This  decree  furnishes  no  rule  by  which  the  master  is 
to  ascertain  what  proportion  of  the  profits  was  derived 
from  the  capital  of  Mangin ;  it  is  clear  that  it  cannot 
be,  as  the  Master  has  supposed,  in  proportion  to  the 
amount  of  the  capital  employed,  for  profits  depend 
aot  upon  capital  alone,  but  upon  labour,  attention,  skill, 
And  knowledge  of  the  business,  influence,  and  connection. 

(a)  \  Jac.f  Walk.  267. 
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1821.  The  proportion  of  profits  referable  to  capital,  and  to  the 
Brown  personal  services  of  the  partners,  depends  on  the  nature 
v.  of  the  business;  but  how  is  the  division  to  be  made? 

These  are  difficulties  that  should  weigh  with  the  Court 
before  an  account  is  directed,  for  taking  which  no  satis* 
factory  mode  is  known.  Cases  of  the  greatest  hard- 
ship have  occurred,  flowing  from  the  doctrine  supposed 
to  be  established  by  Crcewshay  v.  Collins.  It  is  supposed 
that  if  the  representatives  of  a  deceased  partner  can 
establish  a  balance  of  the  smallest  amount  against  the 
survivor,  they  are  entitled  to  a  participation  in  the 
profits,  and  as  a  consequence,  to  an  inspection  of  the 
books,  and  an  account  of  all  the  concerns  of  the  part* 
nership.  An  immediate  settlement  is  often  impossible; 
and  where  there  are  outstanding  transactions,  the  sur- 
viving partner  cannot  at  once  ascertain  whether  the  ba- 
lance is  in  his  favour  or  against  him ;  and  he  is  left  in 
doubt  whether  he  is  carrying  on  the  trade  for  the  benefit 
of  himself,  or  for  that  of  others,  who  may  start  up  at  a 
distance  of  time,  expose  all  his  affairs,  and  involve  him 
in  the  utmost  vexation. 

Another  objection  to  the  decree  is,  that  it  makes  De 
Tastet  responsible  for  his  partners,  treating  him  as  the 
only  person  accountable  to  Mangin.  He  must  have 
known  that  Grellet  and  De  Paiva  were  jointly  interested 
in  the  concern ;  and  how  can  his  representatives  be  al- 
lowed to  treat  it  as  a  firm  consisting  of  himself  and  De 
Tastet  only  ?  It  is,  besides,  inconsistent  with  the  bill, 
which  states  a  partnership  between  the  four ;  and  if  the 
Plaintiffs  found  by  the  answer  that  they  could  make  a 
case  of  separate  liability  against  De.  Tastet  alone,  they 
should  have  re-amended  the  bill,  to  give  him  an  op- 
portunity of  meeting  it  According  to  the  agreement 
between  De  Tastet  and  Mangin,  a  part  of  the  property 
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of  the  latter  was  to  be  left  in  the  house  for  four  years, 
from  September  1800  ;  but  the  account  as  to  the  whole 
is  directed  to  commence  from  the  time  of  his  death. 

With  respect  to  the  order  of  the  Vice- Chancellor, 
they  contended,  that  it  was  not  inconsistent  with  the 
decree,  but  explained  it,  by  prescribing  the  mode  in 
which  the  account  was  to  be  taken ;  and  that  it  was 
correct  in  making  allowances  for  the  services  of  De 
Tastet  and  the  other  partners. 


1821. 


Brown 
De  Tastet. 


The  Lord  Chancellor  (after  stating  the  decree,  re- 
port, and  exceptions,  and  the  order  of  the  22d  of  July 
1818.)     This  order  does  not  appear  to  me  to  decide 
any  thing  upon  any  one  point  of  the  exceptions :    it 
only  sends  the  cause  back  to  the  Master  with  certain 
declarations.     When  it  came  before  me,  it  occurred  to 
me  to  doubt  whether  it  was  competent  to  the  Court 
upon  exceptions  to  make  an  order  not  quite  consistent 
with  the  original  decree :  from  the  time  of  the  pronun- 
ciation of  the  decree,  all  the  subsequent  proceedings 
should  be  consistent  with  it,  and  if  upon  the  argument 
of  exceptions,  it  appears  that  the  justice  of  the  case  can- 
not be  got  at  without  an  alteration  of  the  decree,  it  must 
be  reheard.     I  have  also  entertained  doubts  which- 1 
have  not  been  able  to  subdue,  as  to  there  being  any 
thing  to  authorize  the  first  enquiry  directed;  whether 
the  concerns  of  the  firm  as  they  stood  at"  the  death  of 
Mangin,  were  kept  distinct  from  those  of  the  firm  con- 
tinued afterwards.     I  mean,  I  doubt  whether  I  could 
do  it  upon  any  thing  alleged  in  the  pleadings ;  for  it  is 
certainly   an  important  question,   even  if  there  be  no 
foundation  for  it  in  the  pleadings,  whether  the  Court 
could  make  a  satisfactory  decree  without  having  such  an 
enquiry  made. 


Sept.  5. 


I  should 
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I  should  have  infinite  difficulty  in  affirming  the  other 
declaration,  that  the  sums  paid  to  the  junior  partners 
should  be  considered  as  in  the  nature  of  wages ;  not  that 
it  may  not  turn  out  to  be  reasonable,  but  I  apprehend 
that  where  the  decree  directs  the  Master  to  make  all 
just  allowances  to  the  parties,  the  regular  course  of  pro- 
ceeding would  have  been  to  crave  this  deduction  from 
the  profits  paid  to  the  persons  carrying  on  the  business, 
as  a  just  allowance.  If  that  be  done,  it  may  be  dis- 
cussed before  the  Master,  and  when  his  report  is  made, 
the  Court  might  be  called  on  to  decide  it,  not  upon 
these  general  exceptions  that  are  not  pointed  to  it,  but 
upon  an  exception  as  to  that  which  had  been  submitted 
to  him  as  a  just  allowance.  It  is  not  in  the  ordinary 
course  for  the  Court  in  matters  of  this  nature,  to  say  in 
the  first  instance  what  is  a  just  allowance.  I  do  not  say 
that  it  was  an  improper  consideration,  what  was  a  just 
allowance,  but  this  was  not  the  proper  mode  of  getting 
at  it.  The  same  observation  applies  to  the  enquiry  as 
to  what  will  be  a  reasonable  compensation  for  De  Ta$- 
tet's  personal  attention.  I  do  not  mean  to  say  that  the 
Master  should  not  have  made  such  an  allowance,  or 
that  the  Court  might  not  by  the  original  decree  have 
directed  his  attention  to  it,  but  I  think  it  could  not  be 
done  upon  exceptions. 


The  consideration  of  the  original  decree  is  now  regu- 
larly before  the  Court,  and  speaking  with  great  defer- 
ence and  great  humility,  I  own  I  do  not  think  that  I 
should  have  made  a  decree  in  these  terms.  The  bill 
aims  at  an  account  of  the  dealings  of  the  partnership, 
and  of  the  personal  estate  of  Mangin  possessed  by  the 
Defendant,  and  it  seeks  for  all  proper  directions  to  be 
given  with  respect  to  the  use  made  by  the  Defendant 
and  those  in  partnership  with  him  of  the  property  of 
Mangin,  and  considering  the  peculiar  nature  of  such  a 
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bill,  it  seems  to  me  that  the  terms  of  the  decree  are  too 
loose  to  point  the  Master's  attention  to  the  matter  with 
the  precision  and  particularity  with  which  such  an  ac- 
count ought  to  be  taken. 

I  should  here  remark,  before  proceeding  further,  that 
upon  reading  the  bill  and  the  answer  of  De  Tastet,  I 
am  satisfied  with  so  much  of  the  decree  as  considers 
him  to  be  solely  liable  not  only  for  his  own  transactions, 
but  for  those  of  De  Paiva  and  GrelleU 
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Brown 

v. 
De  Tastet. 


The  Master  in  the  execution  of  the  decree  has,  I  am 
informed,  proceeded  upon  the  case  of  Crai&shay  v.  Col- 
lins, (a)  In  that  case,  three  persons,  Collins,  Noble,  and 
Boughton,  carried  on  the  business  of  pump  and  engine 
manufacturers  in  partnership  together.  In  1803  a  com- 
mission of  bankrupt  issued  against  Noble,  and  in  1804 
the  bill  was  filed  by  his  assignees,  claiming  three-eighths 
of  the  profits  of  the  business  which  remained  unac- 
counted for  at  the  time  of  the  bankruptcy,  or  which  had 
accrued  since,  and  also  of  two  patents,  and  the  profits 
derived  from  them.  The  question,  therefore,  was,  whe- 
ther the  assignees  of  Noble  were  entitled  to  the  same 
relief  that  he  himself  would  have  been  entitled  to  if  he 
had  not  become  a  bankrupt :  a  bankruptcy  dissolving  a 
partnership  in  the  same  manner  as  death,  in  this  respect 
only  that  assignees  have  rights  somewhat  similar  to  those 
which  the  representatives  have  where  the  partnership  is 
dissolved  by  death.  It  was  argued,  that  in  both  cases  the 
demand  to  be  made  by  the  representatives  of  a  deceased 
partner,  or  the  assignees  of  a  bankrupt,  was  limited  to 
that  sum  of  money  which  if  the  account  had  been  taken 
at  the  dissolution,  would  have  been  found  due  from  the 
surviving  or  solvent  partner,  leaving  all  the  property  in 


(a)  15  Vet.  21S. 
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their  hands.  On  the  other  hand  it  was  argued,  that  in 
many  cases  that  could  not  be  the  law ;  for  instance,  if 
immediately  after  the  bankruptcy,  all  the  stock,  which 
in  that  case  consisted  of  manufactured  goods,  pumps, 
and  such  things,  had  been  sold  for  a  sum  of  money, 
three-eighths  of  which  would  have  been  more  than  what 
was  due  to  the  bankrupt,  taking  the  account  as  matter 
of  debt,  then  the  assignees  being  certainly  tenants  in 
common  till  the  stock  was  converted,  and  the  identical 
stock  being  sold,  and  three-eighths  of  it  yielding  more 
than  what  was  due  to  the  bankrupt  at  the  time  of  his 
bankruptcy  as  the  calculated  value,  what  pretence  could 
there  be  for  saying  that  the  assignees  should  not  have  a 
proportion  of  what  it  sold  for  ? 


But  it  is  asked,  will  you  say  that  in  all  cases  where 
there  is  a  partnership,  such  is  to  be  the  consequence  of 
carrying  on  the  business,  that  the  profits  shall  be  divi- 
sible in  the  same  way  as  if  the  partner  had  not  died  or 
had  not  become  bankrupt  ?  I  say  no ;  I  do  not  mean  to 
say  that  it  will  be  so  in  all  cases :  but  on  the  other 
hand,  I  will  not  deny  that  it  may  be  the  law  in  some 
cases.  The  general  principle,  I  should  say,  ought  to  be 
this :  that  as  it  is  quite  competent  to  the  parties  to  settle 
the  accounts  and  to  mark  out  the  relation  between  them- 
selves as  creditors  or  debtors,  so  where  there  is  a  non- 
settlement  of  the  account,  (though  a  settlement  may 
sometimes  introduce  great  hardships  and  difficulties), 
yet  those  who  choose  to  employ  the  property  of  another 
for  the  purposes  of  their  trade,  exposing  it  to  all  the 
risks  of  insolvency  or  bankruptcy,  have  no  right  to  say, 
that  the  account  shall  not  be  taken,  if  it  can  be  taken 
without  incurring  difficulties  which  might  embarrass  the 
house  to  such  an  extent  as  to  make  it  unjust  to  de- 
mand it. 


I  had 
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I  had  thought  that  I  had  always  taken  great  care  to        1821. 
lay  down  nothing  that  was  more  than  law,  and  on  read-        J*** 
ing  my  judgment  in  Crawshay  v.  Collins,  I  think'  it  will  •         t>. 
be  found  that  I  have  been  sufficiently  careful  not  to  do 
it  there.    His  Lordship  here  read  several  passages  from 
that  case,  noticing  the  caution  he  had  used,  and  stated 
that  the  decree  there  was  for  an  enquiry  as  to  what 
profits  had  been  made  by  means  of  the  stock  in  trade 
and  capital  of  the  partnership  business  as  the  Master 
should  find  it  to  be  constituted,  adding  that  it  was  the 
simplest  of  all  cases,  being  nothing  but  a  manufactory 
of  pumps  and  engines. 

Now  I  think  that  decision  goes  no  further  than  to  call 
on  me  to  consider  what  decree  ought  to  have  been  made, 
under  all  the  circumstances  that  belonged  to  De  Tastet's 
possession  of  Mangiris  property,  and  his  applying  it  to . 
a  business  which  is  no  further  explained  in  the  report, 
than  by  being. stated  to  be  that  of  a  merchant,  which 
may  mean  five  hundred  different  things ;  to  consider 
whether  I  should  have  made  this  decree,  or  whether  it 
would  have  been  my  duty  to  have  directed  special 
enquiries,  with  a  view  to  the  determination  of  what 
I  could  or  could  not  do,  on  a  just  application  to  this 
case  of  the  principles  which,  in  Crawshay  v.  Collins,  ap* 
peared  to  me  to  be  right,  with  that  caution  with  which 
they  are  there  laid  down.  I  think  some  alterations  in  the 
original  decree  will  be  necessary ;  I  shall  not  comment 
minutely  on  the  circumstance  that  the  exceptions  have 
been  dealt  with  in  a  way  as  to  which  I  should  have  en- 
tertained considerable  doubt,  according  to  my  notions 
of  the  practice;  first,  considering  that  upon  exceptions 
an  order  should  not  be  made  inconsistent  with  the  de- 
cree; and,  secondly,  because  it  would  have  struck  me, 
rather  to  be  matter  to  be  infused  into  the  decree,  than 
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to  be  made  the  subject  of  an  order  on  exceptions.  What 
I  propose  to  do  is,  so  to  alter  the  original  decree  as  to 
bring  out  the  case  to  which  the  principles  that  ought  to 
govern  as  to  the  profits  may  be  applied ;  to  give  such 
directions  as  may  be  necessary  for  that  purpose,  and  to 
explain  what  it  may  be  competent  to  crave  as  just  allow- 
ance. I  do  not  mean  to  intimate  whether  the  Master 
should  allow  wages,  as  they  are  called,  or  compensation, 
but  it  cannot  be  denied,  that  if  the  business  be  such, 
that  on  the  death  of  the  party  other  persons  are  con- 
cerned in  aiding  it  by  the  application  of  their  skill, 
their  services,  and  their  money,  a  great  deal  may  be 
included  under  the  head  of  just  allowances,  which,  till 
the  Master  has  thoroughly  sifted  it,  the  Court  cannot 
determine. 


The  order  pronounced  upon  the  appeal  from  the  de- 
cree was  as  follows : 


His  Lordship  doth  order,  that  the  decree  made  in 
this  cause,  bearing  date  the  6th  day  of  March  1812,  be 
affirmed  generally,  but  with  this  qualification,  as  to  the 
part  of  it  which  directs  the  account  of  gains  and  profits, 
that  if  the  Master,  to  whom  this  cause  stands  transferred, 
shall  find  that  the  late  Anthony  Mangin,  by  any  written 
instrument  contracted  to  receive  interest,  instead  of  gains 
and  profits,  during  any  particular  period,  the  Master,  in 
taking  the  accounts,  is  to  have  due  regard  to  such  con- 
tract, and  to  state  in  his  report  what  would  be  the 
balance  of  the  account  between  the  parties,  if,  instead 
of  gains  and  profits  being  accounted  for  during  such 
period,  interest  only  was  allowed  during  such  period ; 
and  it  is  ordered,  that  it  be  referred  to  the  Master  to  tax 
the  Defendant  Manuel  De  Paiva^  his  costs  of  the  said 

appeal, 


CASES  IN  CHANCERY, 

appeal,  and  that  such  costs,  when  taxed,  be  paid  to  him 
by  the  said  petitioner  Firmin  De  TasteL 

Reg.  Lib.  A.  1821.  fo.  744. 
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The  order  pronounced  upon  the  exceptions  was  as 
follows : 

His  Lordship  doth  order,  that  the  order  made  in  this 
cause,  bearing  date  the  22d  day  of  July  1818,  be  re- 
versed, save  so  far  as  it  directs  the  Master  to  review  the 
said  report,  and  his  Lordship  doth  order  that  the  said 
order  be  affirmed,  so  far  as  it  doth  so  direct,  with 
liberty  for  the  Defendant,  Firmin  De  Tastet,  in  the 
proceedings  upon  such  review,  to  submit  to  the  judg- 
ment of  the  Master  any  claims  as  just  allowances,  which 
he  may  be  advised  ought  justly  to  be  made  to  him,  by 
reason  or  on  account  of  the  management,  transacting, 
and  carrying  on  the  business  or  concern,  at  any  period 
or  periods  by  them  the  said  Firmin  De  Tastet,  Manuel 
De  Paiva,  and  Frederick  Grellet,  or  any  of  them,  or  by 
them  the  said  Manuel  De  Paiva  and  Frederick  Grellet, 
or  either  of  them,  or  any  other  person  or  persons ;  and 
it  is  ordered,  that  the  said  Master  do  state  in  his  report 
the  facts  and  reasons  upon  which  he  shall  have  adjudged 
any  allowances  to  be  just  allowances,  if  on  the  behalf  of 
the  Plaintiff  he  shall  be  requested  so  to  do,  and  state  the 
facts  and  reasons  upon  which  he  shall  have  adjudged 
any  allowances  prayed  not  to  be  just  allowances,  if  he 
shall  be  requested  on  the  behalf  of  the  said  Defendant 
to  make  such  statements. 

Reg.  Lib.  A.  1821.  fo.  759. 
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The  Defendant  appealed   to  the   House  of  Lords, 
where  the  Lord  Chancellor's  decree  was  affirmed. 
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March  31. 
Sept,  5. 

A  clerk  to  a 
solicitor  com- 
mencing prac- 
tice for  him- 
self, not  to  be 
restrained 
from  acting 
as  solicitor  for 
parties  against 
whom  his 
master  was 
employed, 
upon  general 
allegations  of 
his  having,  in 
his  former 
service,  ac- 
quired inform- 
ation likely  to 
be  prejudicial 
to  the  clients 
of  his  master. 


BRICHENO  v.  THORP. 

A  MOTION  was  made  on  the  part  of  the  Plain- 
■^  •*■  tiffs,  that  the  Defendants  might  be  restrained  from 
employing  G.  G.  Day,  as  their  solicitor  in  this  suit,  or 
as  their  attorney  or  solicitor  in  any  other  suit  in  equity  or 
action  at  law,  commenced  or  to  be  commenced  in  respect 
of  the  matters  in  question  in  this  cause,  and  to  restrain 
G.  G.  Day  from  acting  as  their  solicitor  or  attorney,  and 
from  communicating  to  them,  their  counsel,  clerks  in 
court,  solicitor,  attornies,  or  agents,  any  information  re- 
lating to  the  matters  in  dispute  in  such  suits  or  actions 
which  had  come  to  his  knowledge,  as  clerk  to  the  Plain- 
tiff, T.  E.  Fisher. 

The  suit  was  commenced  in  the  year  1816,  for  the 
purpose  of  setting  aside  a  bond  entered  into  by  the 
Plaintiff  Bricheno,  and  by  the  Plaintiff  Fisher,  as  hfe 
surety,  to  the  Defendants,  upon  allegations  of  its  having 
been  obtained  by  misrepresentation.  Fisher  was  the 
solicitor  for  himself  and  the  Plaintiff  Bricheno,  in  the 
cause.  G.  G.  Day  had  been  his  articled  clerk  from  the 
year  1812  until  October  1817,  when  his  articles  expired. 
In  the  year  18  \  8  he  was  admitted  an  attorney,  and 
commenced  practice  on  his  own  account.  He  had  lately 
become  the  solicitor  of  the  Defendants  in  the  cause. 


It  was  stated  in  the  affidavits  filed  on  the  part  of  the 
Plaintiffs,  that  G.  G.  Day,  during  his  clerkship,  had 
been  confidentially  acquainted  with  the  circumstances  of 
the  suit,  that  he  had  been  employed  to  search  for  cases, 
and  copy  affidavits  and  other  proceedings,  and  had 
thereby  acquired  information  which  would  render  his 

being 
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being  concerned  for  the  Defendants  highly  prejudicial 
to  the  Plaintiffs ;  it  was  intimated  that  he  had  been  re- 
tained for  the  purpose  of  taking  advantage  of  a  disclosure 
of  the  information  thus  acquired*  On  the  other  side 
this  imputation  was  denied;  and  it  was  stated,  that 
Mr.  Day  hod  been  the  solicitor  of  the  Defendants  and 
of  their  family  in  other  matters**  and  that  they  had 
employed  him  in  this  cause,  only  from  the  respectability 
of  his  character,  and  from  being  dissatisfied  with  their 
former  solicitor.  Mr.  Day,  on  his  part,  denied  being 
in  possession  of  any  information  which  could  be  injuri- 
ous to  the  Plaintiffs. 


501 
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Bbichsno 

V. 

Thob?. 


Mr.  Agar^  and  Mr.  Parker,  in  support  of  the  motion, 
cited  Chdmondeley  v.  Clinton,  {a) 

Mr.  Heald  on  the  other  side. 


The  Lord  Chancellor. 

The  case  of  Chdmonddey  v.  Clinton  was  no  more  than 
cthis.  A  gentleman  discharged  himself  from  being  soli- 
citor for  Lord  Clinton,  and  the  question  was,  whether 
the  Court  would  permit  him  to  turn  his  back  on  his 
client,  and  to  go  into  the  service  of  the  person  against 
whom  he  had  been  employed.  Here  the  case  stands 
thus :  Mr.  Day  was  clerk  to  a  gentleman  who  was  so- 
licitor for  the  Plaintiff  in  this  cause;  the  time  of  his 
service  expires :  he  becomes  a  solicitor  on  his  own  ac- 
count, and  then  the  Defendants  employ  him. 

There  may  be  cases  where  the  mischief  which  the 
of  Chdmondeley  v.  Clinton  was  intended  to  coun- 


Marehll. 


(a)  19  Pet.  261.     Coop.  Ch.  Ca.  80. 

x 


teract, 
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1821.        teract,  may  equally  occur  in  the  case  of  a  clerk.    On 

V"  *  L        the  other  hand,  the  cause  may  be  of  such  a  nature,  that 
Bricheno  . 

v.  though  the   clerk  may  be  retained   for  the    opposite 

**0**'       party,  it  may  be  impossible    for   any  information   he 
possesses  to  do  any  mischief. 

But  if  he  is  to  carry  important  secrets  out  of 
the  office,  and  employ  them  in  the  service  of  others, 
though  I  feel  that  it  may  operate  to  the  detriment  of 
young  gentlemen  setting  up  in  business,  yet  I  think 
that  ought  not  to  be  permitted.  I  ought,  therefore,. to 
be  informed  of  the  nature  of  the  suit,  and  wish  to  see 
the  bill  and  answer.  A  gentleman  going  into  business 
for  himself  must  not  carry  into  it  the  secrets  of  his 

• 

master;  but,  on  the  other  hand,  I  think  it  my  duty  to 
take  care  that  he  may  not  be  prevented  from  engaging 
in  any  business  that  he  may  fairly  and  honourably  take. 


Sept.s.  The  Lord  Chancellor. 

This  is  a  motion  of  great  importance.  It  seeks  that 
the  Defendants  may  not  be  allowed  to  employ  Mr.  ZXgfo 
and  that  he  may  not  be  employed  as  their  solicitor  in 
this  cause  or  any  other  suit  relating  to  the  same  matters, 
by  reason  that  he  was  a  clerk  in  the  office  of  Fisher, 
one  of  the  Plaintiffs,  and  the  solicitor  in  the  cause,  and 
therefore  has  or  may  have  material  information  as  to  the 
interest  of  the  Plaintiffs,  and  that  if  he  communicates  it, 
or  makes  use  of  it  against  them,  he  may  be  doing  them 
an  injury  which  the  Court  ought  not  to  permit  him  to 
inflict 

The  motion  was  made  upon  the  supposition  that  it 

« 

fell  within  the  precedent  established  by  Cholmondeley  v. 
Clinton.     But  it  is  certainly  not  like  it  in  its  circum- 
stances. 
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stances.  There  two  gentlemen  bad  been  in  partnership, 
and  had  been  the  solicitors  of  Lord  Clinton  in  the 
cause;  and  it  is  now  known,  that  in  that  case  at  some 
time  or  other,  the  secrets  of  the  title  had  been  commu- 
nicated to  the  adversary.  One  of  these  gentlemen  [I 
do  not  mean  to  intimate  that  it  was  he  who  gave  the 
information]  quitted  the  partnership,  and  thus  volun- 
tarily quitted  the  employment  of  Lord  Clinton. 

It  was,  therefore,  his  fault,  if  it  was  a  fault;  at  all 
events  it  was  by  his  own  act  that  he  was  not  employed 
by  Lord  Clinton9  and  he  then  transferred  himself  to  the 
other  side  in  that  cause,  in  which,  no  doubt,  there  was 
much  important  information  that  might  be  commu- 
nicated. The  application  that  was  made  being  the  first 
of  the  kind,  I  took  the  opinion  of  the  Judges  upon  it. 
There  could  not,  I  think,  be  much  difficulty  about  that 
case.  If  Lord  Clinton  had  discharged  the  gentleman, 
and  would  not  continue  to  employ  him,  on  such  a  case 
no  opinion  was  given.  But  it  being  by  his  own  act 
that  he  ceased  to  be  employed,  the  Judges  were  of  opi- 
nion that  he  could  not  carry  over  to  the  other  side  the 
information  acquired  in  the  service  from  which  he  had 
discharged  himself. 

This  case  is  different  in  specie.  The  argument  goes 
to  this  extent;  that  if  a  gentleman  has  been  five  years  a 
clerk,  and  in  that  period  happens  to  have  to  deal  with 
the  causes  in  which  his  master  is  employed,  that  he 
cannot  afterwards  become  solicitor  for  any  of  the  parties 
against  whom  his  master  was  employed.  It  did  appear 
to  me  that  this  was  going  very  far,  and  I  thought, 
that  before  thus  shutting  up  the  sources  of  employ- 
ment, it  was  incumbent  on  the  Court  to  see  that  there 
was  something  more  than  hypothetical  mischief  to 
be  guarded  against.     I   have,   therefore,    read  these 

X  2  papers, 
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Bhicheno 

V. 

Thobf. 
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1821*       papers,  and  though  I  think  it  should  not  be  publicly 

■ %-   *     *     pointed  out  to  me,  yet  1  wish  to  have  it  pointed  out  to 

v.  me  from  these  papers,  in  what  particular  the  employ- 

Thobp.  ment  of  Mr.  Day  will  be  prejudicial  to  the  Plaintiffs. 
There  are  general  allegatiops,  but  nothing  particular  is 
stated ;  unless  that  is  done,  I  cannot  go  the  length  of 
making  this  order.  As  a  general  proposition,  it  would 
preclude  him  from  being  concerned  even  in  a  cause  in 
which  the  master  himself  might  not  object  to  be  con- 
cerned for  both  sides. 

I  know  that  formerly  at  the  bar,  if  a  counsel  was 
employed,  and  a  retainer  was  offered  him  on  the  other 
side,  he  first  gave  those  for  whom  he  had  been  em- 
ployed, the  option  of  retaining  him,  but  if  they  would 
not,  there  was  no  difficulty  in  going  over  to  the  other 
side,  notwithstanding  all  that  he  might  know.  If  that 
be  the  rule  at  the  bar,  we  must  not  lay  it  down  differ- 
ently for  solicitors.  1  have  no  conception  that  we  are  to 
give  ourselves  liberties  that  we  refuse  to  others. 

Mr.  Agar  then  mentioned  that  cases  and  opinions 
relating  to  the  suit  had  been  communicated  to  Mr. 
Day;  but  the  Lord  Chancellor  did  not  consider  that 
of  any  importance,  unless  some  particular  fact  was 
stated,  (a) 

(a)  See  Beer  v.  Ward,  ante,  p.  77.  Robinson  v.  MulleU,  4  Price, 
555.     Cooke  v.  Wilson,  4  Mad<L  580. 
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BALME  v.  PAVER.  Match  24. 

Nov.  I. 

TXT   YOUNG  being  appointed  receiver  of  the  estates  A  party  liable 
of  a  lunatic,    the  Plaintiff  became  one  of  his  ™ fodJJnnity 
sureties,   taking  a  bond  of  indemnity  from  him  and  for  the  costs 
another  person.     Young  afterwards  making  default  in  having,  on'a 
payment,  the  Plaintiff  was  compelled  to  pay  into  Court  cof3pr?mif5 
a  sum  of  9167/.;  and  he  soon  after  filed  a  bill  against  solicitor  stated 
Young  and  several  other  persons,  claiming  under  the  t0     Ivlf 
bond  of  indemnity  and  the  recognizance  a  lien  upon  them,  is  en- 
the  purchase  money  received  for  an  estate  of  Young's  WJtfjg  to  n~aye 
that  had  been  lately  sold.     A  compromise  was  after-  the  bill  taxed, 
wards  agreed  to  upon  the  terms  of  the  Defendant  Young 
paying  to  the  Plaintiff  a  sum  of  money  and  his  costs. 
The  Defendant  Young  accordingly  paid  the  Plaintiff's 
solicitor  the  sum  of  261/.,  which  he  stated  to  be  the 
amount  of  the  Plaintiff's  costs.    The  Defendant  was 
not  furnished  with  copies  of  the  bills,  and  he  stated  in 
his  affidavit  that  he  did  not  insist  upon  it,  from  being 
fearful  that  his  doing  so  might  have  broken  off  the  com- 
promise.    His  solicitor  stated,  that  he  had  at  the  time 
of  the  settlement  called  for  the  production  of  the  bills, 
and  that  the  Plaintiff's  solicitor  had  promised  to  deliver 
them  if  applied  for  at  a  future  period ;  the  latter  denied 
having  made  such  promise.     A  motion  was  now  made 
on  the  part  of  the  Defendant,  that  copies  of  the  bills 
might  be  delivered  to  him,  and  that  they  might  be 
referred  for  taxation. 

Mr.  Hart  in  support  of  the  motion. 


Mr.  Buck  against  it. 


X  S  The 
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1821.  The  Lord  Chancellor. 

I  think  these  bills  must  be  delivered.  Young  being  a 
receiver,  was  answerable  for  his  own  default;  and  Balme 
being  his  surety,  had  a  demand  over  against  him  for 
whatever  he  might  become  liable  for;  not,  only  for  the 
principal  money  he  might  pay,  but  also  for  his  costs  ami 
expences;  but  before  he  could  demand  them,  he  ought 
to  have  had  the  bill  taxed.  I  am  decidedly  of  opinion,, 
that  unless  solicitors  expressly  enter  into  an  agreement 
for  payment  of  untaxed  costs,  the  Court  will  say  that 
they  are  costs  to  be  taxed.  But  I  go  further,  and  de- 
sire it  not  to  be  understood  that  1  consider  them  at 
liberty  to  agree  for  untaxed  costs.  And  though  I  dare 
say  the  gentlemen  meant  very  well,  yet  I  think  it  was 
their  duty  to  tell  the  Plaintiff  that  he  ought  to  have  the 
costs*  taxed  before  he  demanded  them  of  Young.  A 
party  may,  if  he  pleases,  waive  the  benefit  of  taxation  of 
the  bill;  but  1  will  not  hold  that  to  have  been  done 
unless  the  solicitor  has  given  him  the  knowledge  that  he 
may  have  it  taxed.  These  bills  must  be  delivered  to 
the  Defendant,  and  with  respeet  to  taxing  them,  if  the 
Defendant  thinks  fit,  he  must  apply  separately  for  that 
purpose  afterwards. 


Nov.  l.  The  bills  were  accordingly  delivered,  and  Mr.  Hiari 

now  moved  that  they  might  be  referred  for  taxation* 

Mr.  Lovat  on  the  other  side. 

The  Lord  Chancellor. 

The  ground  I  go  upon  is  this,  that  the  Plaintiff 
having  claimed  of  the  Defendant  the  payment  of  certain 
sums  of  money,  and  agreeing  to  compromise  the  suit, 
they  cannot  introduce  a  condition  for  the  non-taxation 

of 


1 
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of  the  bills.    There  is  nothing  that  ought  to  be  guarded       1821. 
with  so  much  jealousy  as  the  right  of  the  suitors  to  have 
their  bills  of  costs  taxed.     At  the  time  of  the  agree- 
ment, the  Plaintiff  had  a  right  to  have  the  bill  taxed ; 
and  it  is  interposed  as  one  of  the  terras  upon  which  the 

suit  was  to  be  terminated,    that  they  should  not   be  Ifc  cannot  be 

-  .  ...    made  one  of 

taxed.     Now,  I  am  of  opinion,  that  such  a  condition  is  the  terms  of 

good  for  nothing.     The  Court  will  not  permit  a  party  J-JJ^f^dt 

to  say  that  the  suit  shall  not  be  put  &n  end  to,  unless  that  the  soli- 

the  other  agrees  not  to  tax  the  bill  of  the  solicitor,  (a)      J^  peL^ 

Reg.  Lib.  A.  1820,  fo.  2272.  without  tax- 

ation.    Sembk 

(a)  See  Longford  v.  Nott,  \  Jac.  $  Walk.  291. 


The  ATTORNEY  GENERAL  v.  WRAY.  is*>. 

March  14.  15. 
1821. 

*1HHE  information  and  bill  in  this  case  was  similar  to       Nov.  5. 

that  in  the  case  of  Attorney  General  v.  Moses,  re-  a  y^  ami 

ported  in  2  Madd.  294-.,  praying  that  a  lease  for  999  vestrymen 

i  i       i         .  i  ,  ™  .i    having,  under 

years,  granted  by  the  vicar  of  Stockton  upon  Tees9  with  m  act  of  par- 

the  consent  of  the  vestrymen,  might  be  set  aside.     The  lament,  a 

J        7       o  power  of  leas- 

Defendant  put  in  a  general  demurrer,  -which  now  came  ing  lands  be- 

on  to  be  argued.  Kfefo?6 

any  number 
/jf  vdii*s  at 

Mr.Wetherall  and  Mr.  Simpkinson  in  support  of  the  in-  the  best  rents, 

formation,  admitted  that  the  lease  being  in  terms  within  a  lease  (or  9" 

°  years  will  not 

the  power,  was  good  at  law,  but  contended  that  the  be  set  aside 
power  was  to  be  considered  in  equity  as  controuled  by  pj^apiji^bie 
the  trusts  arising  by  inference  from  the  intention  mani-  to  leases  by 
fested   by  the  act  of  parliament   conferring   it     The  charities. 
object  is  recited  to  be  the  securing  a  benefit  to  the  vicar 
and  his  successors ;  and  the  discretion  of  leasing  given 
to  the  vicar  and  vestrymen  is  entrusted  to  them  only  for 

X  4  the 
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188J.       the  purpose  of  effecting  that  object.    It  follows,  that  the 
J. " "  jr  '        power  waa  only  to  be  exercised  in  conformity  with  that 
het  Genebal  intention,  and  a  lease,  which  is  in  effect  a  total  alien- 
Wbat        *ti*x*9  and  frustrates  the  very  design  of  the  act,  cannot 
be  justified.     This  equitable  controul  over  the  exercise 
of  powers  is  applied  in  other  cases.    Under  a  power  of 
appointing  among  several,  any  share,  however  small, 
given  to  one  would  satisfy  the  terms;  but  the  Const 
goes  further,  requiring  a.  substantial  proportion,  and 
v  not  permitting  the  donor's  intention  to  be  evaded  by  air 

illusory  appointment.     They  cited  Lord  Hinchinbroke 
v.  Seymour,  (a) 

Mr.  Home  and  Mr.  ShadweU  in  support  of  the  de- 
murrer. 

It  may  be  admitted,  that  an  act  conferring  such  ex- 
tensive powers  was  impolitic,  but  it  is  in  vain  to  apply 
such  arguments  against  the  express  words  of  the  legis- 
lature. The  bill  does  not  aver  that  the  rent  was  in- 
adequate, or  any  other  circumstance  proving  that  the 
leases  were  improvidently  granted.  It  is  quite  different 
from  the  case  of  trustees:  they  have  the  whole  legal 
estate,  and  consequently  at  law  the  whole  power,  which 
is  therefore  controuled  by  a  regard  to  the  interests  of 
the  cestui  que  trusts :  but  here  the  legislature  has  given 
the  power  and  imposed  the  checks  and  regulations 
which  it  intended,  and  which  we  must,  therefore,  pre- 
sume it  considered  commensurate  with  the  object  to  be 
effected. 


Nov.  5.  The  Lord  Chancellor. 

'  The  question  to  be  decided  in  this  case  is,  whether 

certain  leases  granted  by  the  vicar  of  Stockton,  with  the 

(a)  1  Bro.  C.  C.  395. 

consent 
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consent  of  the  vestrymen,  are  good  or  not  By  an  act  182k 
passed  in  the  twelfth  year  of  Queen  Anne,  the  Bishop  of  J.  '  ~*  ' 
Durham  was  authorized  to  grant  certain  lands  to  the  nxx  Gsksraj^ 
vicar  of  Stockton.  The  vicar  of  course  was  enabled  to  Wjuyv 
grant  only  such  leases  as  the  law  allows  to  a  vicar; 
another  act  was  accordingly  passed  in  the  first  year  of, 
George  the  First,  reciting  that,  the  land  might  be  let  for 
a  considerable  yearly  rent,  if  the  lessees  or  persons 
farming  the  same  might  have  a  certain  term  and  interest 
therein  for  a  sufficient  number  of  years  for  their  en- 
couragement to  build  upon  and  improve  the  same,  but 
that  there  being  no  power  given  by  the  former  act  to 
the  vicar  or  to  any  other  person  to  grant  or  demise  the 
premises,  they  had  ever  since  the  making  of  the  act  laid 
waste,  and  very  little  advantage  could  be  made  of  them 
without  some  power  of  granting  leases;  for  remedying 
which  inconvenience,  and  for  the  more  effectually  pro* 
viding  and  securing  to  the  vicar  and  his  successors  the 
benefit  and  augmentations  intended  by  the  former  act, 
this  act  is  recited  to  have  been  made.  It  is  necessary 
to  attend  to  these  expressions,  because  it  has  been  con- 
tended that  the  motive  for  enabling  the  vicar  being  that 
stated  in  the  preamble,  the  power  ought  to  be  cut  down 
to  allow  only  those  leases  that  are  necessary  for  the  pur- 
pose there  recited;  and  1  will  freely  say,  that  I  have 
over  and  over  again  looked  at  the  case  with  a  persuasion 
that  in  this  act  the  legislature  has  gone  further  than  it 
intended. 

It  is  then  enacted,  that  it  shall  and  may  be  lawf&l  for 
the  vicar  for  the  time  being,  with  the  consent  and  ap» . 
probation  of  the  vestrymen  of  the  parish  for  the  time 
being,  or  the  major  part  of  than,  to  be  testified  by  some 
writing  under  their  hands,  to  grant  or  demise  the  lands 
in  question  to  any  person  or  persona  whomsoever  for 
suck  term  or  number  of  years,  at  and  under  such  rents, 

reserv- 
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1821.       reservations,  or  payments  as  to  him  and  them  should 

llic  Attoe-  seem  meet>  Prov*ded  ^at  ^e  yearly  rent  so  to  be 
mtY  General  reserved,  be  the  highest  that  could  be  got,  and  that  no 
yy^  fine  be  taken  for  the  making  of  any  such  grant  or 
demise;  and  in  case  of  any  difficulty  arising  between 
the  vicar  and  vestrymen  about  letting  to  farm  the  waste 
grounds  aforesaid,  the  matter  in  dispute  was  to  be  re- 
ferred to  be  determined  by  the  Bishop  of  Durham  for 
the  time  being.  This  act  gives  to  the  vicar  not  the 
power  of  making,  with  the  consent  of  the  ordinary  and 
patron,  such  leases  as  other  ecclesiastical  persons  might 
make,  but  for  any  term  of  years,  at  the  best  rents  and 
with  the  approbation  of  the  vestry;  and,  accordingly, 
various  leases  were  granted  for  999  years,  at  rents 
making  together  an  increase  in  the  vicar's  income  of 
about  502.  per  annum.  This  information  and  several 
others  have  been  filed,  contending  that  these  leases 
ought  to  be  cut  down  on  the  principles  applying  to 
charity  estates. 

It  was  argued,  that  the  vestrymen  were  to  be  con* 
sidered  in  the  nature  of  trustees,  and  that  therefore  the 
leases  are  to  be  treated  as  if  made  by  trustees  of  a 
charity.  But  I  find  it  difficult  to  accede  to  that  reason- 
ing. When  the  legislature,  with  respect  to  ecclesiastical 
persons,  has  said  that  they  may  make  such  leases  as  to 
them  shall  seem  meet,  it  is  difficult  for  a  court  of  equity, 
at  the  distance  of  100  years,  to  say  what  were  the  terms 
on  which  such  leases  should  have  been  granted,  parti- 
cularly when  the  premises  were  to  be  improved  in  the 
*  manner  in  which  these  were.  And,  therefore,  notwith- 
standing I  am  of  opinion  that  this  act  gives  a  power 
beyond  what  was  intended,  yet  I  do  not  think  that  a 
court  of  equity  has  a  right  to  cut  down  leases  that  are 
within  the  express  terms  of  it. 

Demurrer  allowed. 
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RUNDELL  v.  MURRAY.  Nov..s.sa. 

* 

TTN  the  year  1805  the  Plaintiff  having  written  and  An  author 
composed,   or  collected  a  variety  of  receipts  for  workto a 
cookery  and  other  domestic  purposes,  offered  to  permit  P?bM^,\ 
the  Defendant,  a  bookseller,  to  publish  them,  on  his  sale ofit, re- 
undertaking  the  expence,  and  riving  her  a  few  copies,  «ni»"«i  h» 
©  r       ~>  b       ©^         %         .       t      expencetand 

and  on  his  accepting  the  offer,  she  delivered  to  him  the  made  consi- 
manuscript,  which  was  nearly  fit  for  publication.    The  c^nof  atUie 

Defendant  added  a  title-page,  an  index,  and  an  engrav-  end  of  the 

j         j  iA      A«         •     .1  *.     first  fourteen 

mg,   and  made  some  alterations  in  the  arrangement ;  years>  retrain 

in  November  1805  he  published  an  edition  of  it,  and  nimby injuno- 

—,.      tion  from  con- 
entered  it  at  Stationer's  Hall  as  his  property.     The  turning  the 

work  contained  an  advertisement  by  the  plaintiff,  con-  publication, 

eluding  with  a  hope  that  it  might  be  useful  to  others ; 

"  In  that  idea"  it  proceeded,  "  it  is  given  to  the  public, 

and  as  she"   (the  Plaintiff)  "  will  receive  from  it  no 

emolument,  so  she  trusts  it  will  escape  without  censure." 

The  sale  of  the  work  being  rapid,  the  Defendant  pub* 

lished  several  subsequent   editions,   and  derived  very 

considerable  profit  from  the  publication.     The  Plaintiff 

made  some  additions  to  the  different  editions,  and. a 

.table  of  contents  and  some  engravings  were  added  by 

the  Defendant     It  appeared  that  in  the  year  1608  the 

Defendant  transmitted  to  the  Plaintiff  a  note  for  150/., 

mentioning  in  his  letter  that  her  gift  to  him  had  proved 

far  more  valuable  than  he  expected*     In  her  answer,  \ 

.acknowledging  the  receipt,  she  used  these  words :  "  I 

can  truly  say  I  never  had  the  smallest  idea  of  any  return 

•  for  what  really  was  a  free  gift  to  one  whom  I  had  long 

.regarded  as  my  friend." 

In  the  month  of  November  1819,  the  period  of  four- 
teen years  from  the  publication  having  elapsed,  the 

Plaintiff 
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Plaintiff  notified  to  the  Defendant  an  intention  of  print- 
ing and  publishing  the  work  on  her  own  account,  and 
required  him  to  desist  from  publishing  any  more  copies. 
In  the  following  month  the  Defendant  filed  a  bill  pray- 
ing an  injunction  to  restrain  the  Plaintiff  from  publishing 
those  parts  of  the  work  which  belonged  to  him,  and 
from  publishing  the  other  parts  with  the  title,  embellish- 
ments, and  arrangements  added  by  him,  and  from 
making  any  use  of  them.  An  injunction  was  obtained 
accordingly*  on  the  filing  of  the  bill  and  affidavit. 


The  bill  in  this  cause  was  shortly  after  filed  praying 
an  injunction  to  restrain  the  Defendant  from  publishing 
the  work.  An  injunction  was  moved  for  before  the 
Vice-Chancellor :  his  Honour  offered  the  Defendant  a 
case,  and  upon  his  declining  it  granted  the  injunction, 
A  motion  was  now  made  to  dissolve  it 

Mr.  Home  and  Mr.  Shadwell  for  the  Defendant 

The  Defendant  does  not  claim  title  to  the  copy-right 
of  this  work  by  any  legal  assignment,  for  it  was  not  in 
writing  as  required  by  the  statute  (a),  but  the  transaction 
amounts  to  a  licence  to  publish  it,  given  him  as  a  pre- 
sent by  the  Plaintiff;  in  her  letter  she  terms  it  a  free 
gift,  and  in  her  advertisement  disclaims  all  interest  in 
the  profits*  After  this  she  can  have  no  right  in  equity 
to  an  injunction  against  one,  whom  she  has  induced  to 
encounter  the  risk  and  expence  of  publication.  It  is 
true  that  in  the  event  he  has  been  reimbursed,  but  the 
Court  will  not  scan  too  nicely  the  precise  amount  of 
profit  Nothing  passed  between  the  parties  from  which 
the  Defendant  could  collect  that  he  was  only  to  be  al- 
lowed to  publish  for  fourteen  years,  and  in  the  absence 


(a)  Power  v.  Walker,  3M.$S.  7. 
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of  anything  to  limit  it,  the  Court  must  presume  that  the 
licence  given  him  was  to  endure  as  long  as*  the  Plain- 
tiff's right.  In  Carnan  v.  Bowles  (a)  an  assignment  of 
all  the  author's  interest  in  the  copyright  was  held  to 
pass  the  contingent  interest  at  the  end  of  the  first  four- 
teen years. 


•1821. 
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Mr.  Heald  and  Mr.  Pepys  for  the  Plaintiff. 

The  Defendant  by  declining  the  case  offered  him, 
'disclaims  any  property  in  the  copyright;  and  as  it  has 
been  held  that  a  parol  assignment  is  void,  he  can,  of 
course,  have  none.  Neither  has  he  any  legal  licence, 
for  the  statute  requires  a  licence  to  be  in  writing,  and 
attested  by  two  witnesses,  (£)  His  only  defence  is  upon 
the  equitable  ground  of  his  having  been  induced  to  em- 
bark his  capital  in  the  speculation  by  the  Plaintiff's 
permission;  and  this  is  answered  by  the  fact  of  his 
having,  not  only  been  reimbursed,  but  having  de- 
rived considerable  profit  from  it  Where  copyright 
is  assigned  by  the  author,  his  contingent  right  in  the 
event  of  his  surviving  the  first  fourteen  years  does  not  in 
general  pass ;  the  statutes  [SAnne,  c.  19*  s.  1  l.and41 Gf. 8. 
c  107.  5. 1.]  having  provided  that  it  shall  return  to  the 
author,  (c)  If  it  be  intended  to  pass,  it  is  necessary  to 
introduce  special  words,  as  in  Carnan  v.  Bowies.  If 
then  an  assignment  in  general  words  will  not  give  an 

(a)  S  Bro.C.C.  80. 

(ft)  The  late  statute  54  G.  5.  c.  156.  #.  4.  dispenses  with  the  neces- 
sity of  attestation  with  respect  to  books  subsequently  published. 

(c)  The  late  statute  54  G.  5.  c.  156.  $.  4.,  by  which  the  term  is  ex- 
tended, is  differently  expressed.  It  is  enacted,  "  That  from  and 
'  titer  the  passing  of  this  act,  the  author  of  any  book  or  books  com- 
posed, and  not  printed  and  published,  and  his  assignee  or  assigns, 
shall  have  the  sole  liberty  of  printing  and  reprinting  such  book  or 
books  for  the  full  term  of  twenty-eight  years,  to  commence  from 
the  day  of  first  publishing  the  same ;  and  also,  if  the  author  shall  be 
living  at  the  end  of  that  period,  for  the  residue  of  his  natural  life." 

interest 
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1821.  ^  interest  beyond  the  term  of  fourteen  years,  how  can  it 
be  contended  that  a  mere  parol  gift  or  licence,  without 
consideration,  can  have  a  greater  effect  ? 

The  Lord  Chancellor, 

Whether  Mr.  Murray  has  a  right  to  exclude  the 
Plaintiff  or -any  one  else  from  the  publication  of  this 
work,  is  a  question  that  I  have  now  nothing  to  do  with ; 
I  have  only  to  consider  whether  this  is  a  case  in  which  a 
court  of  equity  is  at  the  instance  of  the  Plaintiff  to  enjoin 
the  Defendant 

,  It  is  clear  that  this  Court  will  interfere  to  enjoin  pub- 
lication, whether  there  has  or  has  not  been  an  entry  of 
the  work  at  Stationer's  Hall,  though  the  penalties  can- 
not be  recovered,  unless  it  has  been  entered  there.  The 
owner  of  the  copyright  has,  however,  a  right  to  bring 
an  action,  for  invading  it,  and  upon  that  this  Court  has 
founded  the  right  to  have  an  injunction,  on  the  ground 
that  if  it  were  necessary  to  bring  action  after  action,  the 
expence  of  asserting  the  title  might  exceed  the  advan- 
tages to  be  derived  from  it  There  are,  however,  cases 
where  this  aid  is  not  to  be  called  for. 

We  are  not  apprized  of  the  circumstances  under 
which,  this  manuscript  was  given.  If  the  Plaintiff  had 
composed  these  receipts,  or  embodied  and  arranged 
them  in  a  book,  she  would  have  a  copyright  in  it,  but  if 
she  had  only  collected  them,  and  handed  them  over  to 
Mr.  Murray^  I  do  not  apprehend  that  they  would  be 
the  subject  of  copyright  But  taking  it  for  granted  that 
there  was  a  copyright,  as  the  point  is  not  disputed,  the 
mode  of  publication  furnishes  a  ground  for  contending 
that  the  person  publishing  it  did  not  intend  to  claim  any 
copyright  in  the  work.  It  is  settled  now  that  an  assignment 

of 
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of  copyright  must  be  in  writing,  although  it  frequently        1821. 
happened  that  Courts  of  Equity  had  granted  injunctions  at     *  —  -    L  ' 
the  suit  of  persons  claiming  under  assignments  not  in  «. 

writing,  until  we  were  set  right  by  a  decision  of  the  'Mu*EAY? 
Court  of  King's  Bench.  1  conceive  that  an  author  will 
not  be  taken  to  have  assigned  his.  contingent  right  in 
case  of  his  surviving  the  fourteen  years,  unless  the  as- 
signment  is  so  expressed  as  to  purport  to  pass  it;  but  I 
have  been  at  a  loss  throughout  the  argument  to  under- 
stand what  difference  the  expiration  of  that  term  can 
make  in  this  case. 

The  Plaintiff  in  her  advertisement  expresses  a  hope 
that  her  work  may  be  useful  to  others ;  "  In  that  idea," 
she  says,  "  it  is  given  to  the  public."  If  she  had  stopped 
there,  the  expression  is  one  frequently  used  by  authors, 
although  they  expect  emolument  from  the  work,  but  she 
proceeds  to  say  that  she  will  receive  no  emolument,  and 
with  this  declaration  it  is  put  into  the  hands  of  Murray. 
I  do  not  enter  into  the  question  whether  he  has  any 
property  in  it,  but  we  find  that  this  lady,  abjuring  all 
light  in  herself,  and  sayihg  nothing  about  the  term  of 
fourteen  years,  gives  it  to  him,  and  he  publishes  it,  at 
the  hazard  of  all  questions  attending  it,  and  under  the 
assurance  that  she  is  to  receive  no  part  of  the  profit. 

It  is  said  that  upon  the  principles  of  cases  in  this 
Court,  a  party  who  has  been  led  into  the  expence  of  a 
publication  by  the  encouragement  and  acquiescence  of 
the  author,  shall  not  be  enjoined  by  a  court  of  equity 
till  he  has  been  brought  home.  But  here  the  Plaintiff 
said,  you  may  go  to  work  with  this  book  as  long  as  you 
please,  for  no  limitation  of  time  was  mentioned ;  and 
where  such  encouragement  has  been  given,  it  is  not 
enough  to  say  to  a  tradesman  that  he  must  relinquish  it, 
when  he  has  received  his  expenditure  back  again ;  for 

he 
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he  may  have  withdrawn  his  capital  and  his  attention 
from  other  matters  in  which  they  might  have  been  more 
profitably  employed,  without  being  liable  to  this  diffi- 
culty. In  making  the  Plaintiff  a  present,  he  did  what 
he  ought  to  do,  and  what  I  hope  he  will  continue  to  do, 
recollecting  that  it  is  through  her  kindness  that  he  had 
the  opportunity  of  making  it  She  received  it  with  the 
gratitude  of  a  person  who  considered  it  not  to  be  her 
right  If  it  is  to  be  argued  that  as  soon  as  he  was 
reimbursed  he  was  to  discontinue  the  publication,  why 
should  he  not  have  ceased  then  ? 


A  court  of 
equity  fre- 
quently re- 
fuses an  in- 
junction 
where  it  ac- 
knowledges a 
right 


It  requires,  I  think,  a  great  deal  of  ingenuity  to 
argue  that,  because  a  general  assignment  in  writing  will 
endure  only  for  fourteen  years,  that,  therefore,  when  a 
person  makes  a  free  gift  by  parol,  without  any  statement 
with  respect  to  its  duration,  it  is  to  be  considered  as  an 
effectual  assignment  for  fourteen  years,  and  that  at  the 
end  of  that  period  the  Court  is  to  treat  it  ass  casein 
Which  a  gift  for  fourteen  years  only  was  intended. 
There  has  often  been  great  difficulty  about  granting 
injunctions,  where  the  Plaintiff  has  previously,  by  ac- 
quiescing, permitted  many  others  to  publish  the  work ; 
where  ten  have  been  allowed  to  publish,  the  Court  will  not 
restrain  the  eleventh.  A  court  of  equity  frequently  refuses 
an  injunction  where  it  acknowledges  a  right,  when  the 
conduct  df  the  party  complaining  has  led  to  the  state  of 
things  that  occasions  the  application;  and,  therefore, 
without  saying  with  whom  the  right  is,  whether  it  is  in 
this  lady,  or  whether  it  is  concurrently  in  both,  I  think 
it  is  a  case  in  which  strict  law  only  ought  to  govern. 

Injunction  dissolved. 
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TIBBITS  v.  TIBBIT&  S.?.' 


Y  a  settlement  made  in  July  1791,  upon  the  mar-  Arecom- 
riage  of  the  Defendant  Charles  Tibbits  with  Mary  a  testator  to 

Wooduear,   certain  estates  were  settled  to  the  use  of  hls  8?n  tof . 

.  continue  his 

Richard  Tibbits,  his  father,  until  the  marriage,  and  after  nephews  in 
the  marriage  (subject  to  a  jointure  of  800/.  per  annum  to  $e  ^"P8: 
Mary  Woodyear,  and  to  a  term  of  ninety-nine  years  for  farms  as  here- 
securing  it,)  to  the  use  of  Richard  Tibbits  for  life,  with  long'a's^hey0 
remainder  to  the  use  of  Chaises  Tibbits  for  life,  with  continue  to 
remainder  to  his  first  and  other  sons  in  tail  male,  with  gamein a 
an  ultimate  remainder  to  Richard  Tibbits  in  fee.    The  ?00^  and 

husbandlike 
settlement  contained  a  power  to  the  tenants  for  life  to  manner,  and  N 

lease  for  twenty-one  years  in  possession,  and  a  power  of  !ke-"^p^jg 
sale  to  be  exercised  by  the  trustees  with  the  consent  df  imperative. 
the  tenants  for  life,  leaWnTto'his 

son  and  heir 
his  real 
Richard  Tibbits  by  his  will,  dated  in  June  1808,  gave  estates,  and 

all  his  freehold,  copyhold,  and  leasehold  estate*  in  the  £}e  residue  of 

^  his  personalty, 

counties  of  Northampton,  Warwick,  and  Middlesex,  or  with  a  recom- 

elsewhere  to  the  Defendant,  to  and  for  his  own  use  and  j^i*^ \\° 

benefit  absolutely  for  ever ;  charged  with  an  annuity  to  nephews  as 

-his  wife,  and  with  a  sum  of  10,000/.,  to  be  paid  after  estate  settled 

her  death  as  she  should  appoint.     The  will  contained  °,n  ^e  wn\ 

rr  the  latter  de- 

the  following  clause  :  creed  to  elect 

either  to  con- 
tinue them  as 
u  And  I  do  hereby  recommend  to  my  said  son  to  tenants,  or  to 

continue  his  cousins  James  Tibbits  and  Richard  Tibbits  Sj^Si 
in  the  occupation  of  their  respective  farms  as  heretofore,  for  the  value 
and  so  long  as  they  continue  to  manage  the  same  in  a  0utofthe 
good  and  husbandlike  manner,  and  to  duly  pay  their  propertygiven 
rents."  testator. 

Y  The 
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The  testator  gave  to  James  Tibbits  and  Richard  Tib" 
bits  the  sum  of  100  guineas  each,  and  appointed  the 
Defendant  his  executor  and  residuary  legatee.  He  died 
in  July  1808,  leaving  the  Defendant  his  only  son  and 
heir  at  law,  without  having  exercised  the  power  of  leas- 
ing over  the  settled  estate.  The  Defendant  proved  the 
will,  and  took  possession  of  the  property  devised  to  him. 


The  farms  mentioned  in  the  will  were  part  of  the  pre- 
mises included  in  the  settlement,  and  had  been  in  the 
occupation  of  James  and  Ricliard  Tibbits  respectively,  as 
yearly  tenants,  for  several  years  before  the  testator's  death. 
In  the  course  of  a  year  after  that  event,  an  increase  of  the 
rents  was  required  of  them  by  the  Defendant,  and  in  conse- 
quence  of  their  refusing,  he  commenced  ejectments.  In 
January  1810  they  filed  a  bill  for  an  injunction  to  re- 
strain the  ejectments,  and  praying  that  the  Defendant 
Charles  Tibbits  might  be  decreed,  either  to  permit  tltera 
to  continue  in  the  occupation  of  their  farms  at  the  for- 
mer rents,  or  that  he  might  renounce  all  benefit  under 
the  will  of  the  testator.  The  Defendant  in  his  answer 
stated  that  his  father  had  told  him,  speaking  with  re- 
ference to  the  above  clause  in  his  will,  that  though  he 
recommended  the  Plaintiffs  as  tenants,  he  did  not  expect 
the  rents  to  be  continued  the  same,  but  that  the  De- 
fendant had  a  right  to  have  a  fair  rent,  and  that  the 
clause  in  question  was  not  intended  to  fetter  him.  An 
injunction  issued,  and  a  motion  afterwards  made  to  dis- 
solve it  was  refused  by  the  Master  of  the  Rolls,  (Sir  W. 
Grant)  sitting  for  the  Lord  Chancellor ;  the  injunction 
was  continued  till  the  hearing,  (a)  The  Plaintiff  Rich- 
ard Tibbits  having  died  during  the  suit,  it  was  revived 
by  his  executors.     It  came  on  for  hearing,   and  was 


(a)  2  Mer.  96.  n. 


argued 
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argued  in  November  1816(a),  and  now  stood  for  judg- 
ment. 

The  Lord  Chancellor. 

The  first  question  in  this  cause  was  upon  the  words 
u  and  I  do  hereby  recommend,  &c. ;"  whether  they  were 
or  were  not  imperative,  and  I  was  of  opinion  that  they 
were. 

The  other  question  was,  whether  the  Defendant,  in 
the  event  of  his  electing  to  take  against  the  will,  is  bound 
to  forfeit  all  the  benefits  he  takes  under  it,  or  whether 
he  is  only  to  make  a  compensation  to  the  Plaintiffs  for 
what  the  testator  intended  them.  On  this  point  I  have 
looked  through  all  the  cases  with  great  attention,  and 
they  contain  many  dicta,  not  easily  reconciled.  Though 
it  would  perhaps  be  too  much  to  say  that  that  should  be 
the  rule  universally,  I  think  this  is  a  case  for  compen- 
sation only.  I  am  of  opinion  that  there  may  be  cases 
where  not  only  compensation  is  to  be  made,  but 
the  whole  is  to  be  given  up.  I  think  the  old  principle 
of  the  Court,  till  shaken  by  some  later  determinations, 
was  compensation,  but  it  has  since  been  shaken,  (ft) 
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The  case  was  mentioned  again  upon  a  motion  to  vary 
the  minutes,  when  the  Lord  Chancellor  was  of  opinion, 
that  the  Plaintiffs  were  entitled  to  the  occupation  of  the 
farms  only  during  the  joint  lives  of  the  Defendant  and 
themselves  respectively,  and  that  the  costs  of  the  suit, 


Nov.  9. 


(a)  See  the  report  in  19  Vet.  656. 

(6)  See  this  question  discussed  in  1  Swarut.  435.  note.  Sugden 
on  Powers,  p.  380.,  third  edition.  Roper  on  the  Law  of  Husband 
a*d  Wife,  second  edition,  vol.i.  p.  566.  note. 
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as  arising  out  of  a  doubt  on  the  testator's  will,  were  to 
be  paid  out  of  his  assets. 


The  decree  declared  that,  according  to  the  true  con- 
struction of  the  will,  the  Defendant  was  bound,  either 
to  permit  the  Plaintiffs  to  hold  the  said  farms  in  their 
respective  occupations,  at  the  time  of  the  death  of  the 
testator,  as  tenants  thereof,  at  the  same  rents,  and  under 
the  same  conditions  as  they  held  the  same  as  tenants  to 
the  testator,  they  duly  paying  such  rents,  and  managing 
the  same  in  a  good  and  husbandlike  manner,  during  the 
joint  lives  of  the  Plaintiffs  and  the  Defendant  C.  71,  or 
to  make  compensation  to  the  Plaintiffs,  out  of  the  pro- 
perty given  to  the  Defendant  by  the  testator's  will,  for 
the  value  of  such  tenancy ;  and  it  appearing  that  the 
Plaintiffs.  T.  died  on  or  about  the  11th  of  April  1813, 
and  that  he  held  and  enjoyed  his  said  farm  to  the  time 
of  his  death,  and  duly  paid  his  rent,  and  complied  with 
the  terms  of  the  will  in  the  cultivation  of  the  said  farm, 
and  that  after  his  death  the  possession  thereof  was  de- 
livered up  to  the  Defendant  Charles  Tibbits  ;  it  was  not 
necessary  to  give  any  further  relief  in  respect  of  that 
farm.  And  as  to  the  farm  occupied  by  the  Plaintiff  J".  T* 
the  Defendant  was  forthwith  to  elect  before  the  Master 
whether  he  would  permit  the  said  Plaintiff  so  to  hold 
and  occupy  the  said  farm  according  to  the  will,  and  in 
case  the  said  Defendant  should  elect  to  permit  the 
Plaintiff  so  to  hold  and  enjoy  the  said  farm,  the  injunc- 
tion was  to  be  continued,  and  the  said  Plaintiff  J".  T.  to 
be  quieted  in  such  possession  during  so  long  as  he 
should  duly  pay  his  rent,  and  manage  the  same  in  a 
good  and  husbandlike  manner:  and  in  case  the  said 
Plaintiff  should  fail  so  to  do,  the  Defendant  was  to  be  at 
liberty  to  apply  to  dissolve  the  injunction,  and  for  such 
other  purposes  as  he  should  be  advised.     But  in  case 

the 
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the  Defendant  should  elect  not  to  permit  the  said  Plain- 
tiff to  hold  and  enjoy  the  said  farm  according  to  the 
terms  of  the  will,  then  the  Master  was  to  enquire  and 
ascertain  what  was  the  value  of  the  tenancy  of  the  said 
farm  to  the  said  Plaintiff,  to  be  held  and  occupied  at  the 
rent,  and  according  to  the  terras  of  the  said  will,  during 
the  joint  lives  of  the  said  Plaintiff  and  of  the  Defendant, 
and  the  Defendant  was  to  pay  to  the  said  Plaintiff,  out  of 
the  property  devised  and  bequeathed  to  him  by  the  will  of 
the  testator,  what  the  Master  should  find  to  be  such  value, 
and  upon  payment  of  such  value  the  said  Plaintiff  was  . 
to  deliver  up  the  possession  of  the  said  farm,  at  such 
time,  and  under  such  circumstances  as  the  Master  should 
for  that  purpose  appoint.  And  in  case  the  Defendant 
should  not  admit  that  the  property  possessed  by  him 
under  the  will  of  the  testator  was  sufficient  to  make  such 
payment  and  compensation  to  the  said  Plaintiff  as  the 
Master  should  find  to  be  due  to  him,  then  the  Master 
was  to  take  an  account  of  the  property  which  had  come 
to  the  hands  or  possession  of  the  said  Defendant,  or  any 
other  person  or  persons  by  his  order,  or  for  his  use,  or 
which,  without  his  wilful  default,  might  have  been  re- 
ceived under  the  will  of  the  said  testator ;  and  in  that 
case  further  directions  concerning  the  same  were  re- 
served. And  the  costs  of  the  Plaintiffs  in  this  suit  were 
to  be  taxed  by  the  Master,  and  paid  by  the  Defendant 
to  the  Plaintiffs  out  of  the  assets  of  the  testator  come  to 
bis  hands. 

Reg.  Lib.  B.  1820.  fo.  2123. 


1821. 
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future  costs. 


JV^.i5.  JONES  v.  TRIPP. 

Held,  that  an    T|Y  indenture,  dated  the  S  1st  day  of  October  1817, 

attorney  can-      W\  nix  i 

not  take  a  */•  Lewis  (a  Defendant)  mortgaged  certain  estates 

S^hTcUent  to  the  Defendant   Tripp.     The  Plaintiff  was  a  prior 
for  securing      mortgagee  upon  the  same  estates  for  600/.,  and  was  also 

a  creditor  of  Lewis  for  a  further  sum,  to  recover  which 
he  commenced  an  action  in  Easter  term  1817:  Lewis 
suffered  judgment  to  go  by  default;  and  a  writ  of  en- 
quiry having  been  issued  and  executed  in  November 
1817}  the  Plaintiff  obtained  final  judgment  against 
Lewis  for  2586/. 

The  bill  in  this  cause  prayed  a  foreclosure,  and 
alleging  that  the  deed  of  October  1817  was  executed 
fraudulently,  for  the  purpose  of  defeating  the  Plaintiff's 
security,  prayed  that  it  might  be  delivered  up  to  be 
cancelled,  and  that  the  Plaintiff's  judgment  debt  might 
be  tacked  to  that  due  upon  the  mortgage.  The  con- 
sideration for  the  mortgage  of  October  1817  was  a  sum 
of  70/.,  stated  to  be  due  to  Tripp  for  business  done  by 
him  as  the  attorney  of  Lewis,  and  it  was  made  to  secure 
that  sum,  and  also  the  costs  of  such  actions  and  suits  as 
Tripp  might  afterwards  defend  or  prosecute  for  Lewis, 
and  all  sums  that  he  might  pay  on  his  account,  not  ex- 
ceeding in  the  whole  the  sum  of  1000/.  Tripp  was 
subsequently  employed  as  attorney  for  Lewis,  and  he 
stated  the  amount  of  the  debt  now  due  to  him  to  be 
more  than  1000/.  He  was  apprized  of  the  Plaintiff's 
judgment,  having  been  attorney  in  the  action. 

The  Vice- Chancellor,  at  the  hearing  of  the  cause, 
directed  an  issue  to  try  whether  the  indenture  of  the 

Slst 
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31st  of  October  1817  was  fraudulently  contrived  and 
executed,  as  against  the  Plaintiff.  A  verdict  having 
been  found  in  the  affirmative,  the  Defendant  Tripp 
moved  for  a  new  trial ;  the  motion  was  refused  by  the 
Vice-Chancellor,  and  was  now  renewed  before  the  Lord 
Chancellor. 


S2S 


1821. 


Mr.  W.  E.  Taunton  for  the  Defendant 

The  Lord  Chancellor  stopped  the  motion,  by  saying, 
that  it  was  a  case  in  which  an  issue  ought  not  to  have 
been  directed.  The  Court  would  not  permit  an  attorney 
to  take  from  his  client  a  mortgage  for  costs  to  be  in- 
curred ;  the  inducement  for  Leads  to  execute  the  deed 
was,  that  Tripp  should  proceed  in  his  business  for  him ; 
such  a  security  cannot  be  allowed.  The  deed  on  the 
face  of  it  is  not  supportable;  so  clearly  so,  that  I  can- 
not permit  it  to  be  argued;  and  I  should  be  shaking 
the  jurisdiction  of  the  Court  if  I  allowed  a  trial  on  such 
a  subject;  it  would  be  to  leave  to  a  jury  to  decide  a 
point  of  law  that  is  well  settled.  If  any  distinction  can 
be  made  as  to  the  70/.  due  at  the  date  of  the  deed,  that 
would  only  be  a  reason  for  a  re-hearing:  and  whether 
the  Court  will  allow  the  deed  to  stand  as  a  securitv  for 
that  sum,  considering  its  other  contents,  is  a  point  I 
will  not  decide,  because  it  can  be  no  ground  for  grant- 
ing a  new  trial,  (a) 


Mr.  Koe  for  the  Plaintiff. 


Motion  refused,  with  costs. 


(a)  William*  v.  Piggott,  pott 
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i82o.        BOWES  v.  EAST  LONDON  WATER  WORKS 
*£*'  COMPANY. 

Sept.  4. 

riiHIS  cause,  reported  in  3  Mad.  $75.,  came  on  upon 
tru^having  appeal  from  the  decree  of  the  Vice-Chancellor, 

the  legal  It  appeared  that  the  lease  of  December  1786  contained  a 

power  of  leas-  recital  of  a  fine  of.  250/.  having  been  paid.  The  cause 
ng  in  pomes-  j^  been,  originally  heard  on  admissions,  agreed  to  by 
cestuique         the  parties,  in  which  the  leases  were  admitted  to  the 

trusts  attained  purport  statej  jn  fte  bill,  and  the  bill  did  not  set  forth 

twenty-one  f      r     r 

leases  not  con-  this  recital.     The  answer  of  the  London  Dock  Com* 

thepower0  P*11^  stated  their  belief  that  if  any  fines  had  been  paid, 
held  void  kv  the  money  had  been  applied  towards  procuring  re- 
not  confirmed  newals  of  the  original  leases.    The  leases  also  contained 

hy  acceptance  covenants  for  the  title,  on  the  part  of  Ord  and  Planta  the 
of  rent.  '    f  r 

trustees. 

Mr.  Hart  and  Mr.  Home  for  the  Plaintiff  contended, 
that  the  leases  being  unauthorized  by  the  power,  and 
the  lessees  having  notice  of  the  will  under  which  the 
trustees  acted,  the  decree  was  right  in  declaring  them 
to  be  void. 

The  Attorney  General  and  Mr.  PhiUimore  for  the 
London  Dock  Company,  Mr.  Wetherall  and  Mr.  Spence 
for  the  East  London  Water  Works  Company. 

The  leases  were  made  by  persons  having,  as  devisees 
in  trust,  the  whole  legal  interest  in  them,  coupled  with 
a  power  of  leasing,  during  the  minority  of  the  cestuique 
trusts.  This  power  they  have  deviated  from ;  the  leases 
are,  however,  unquestionably  good  at  law ;    and  there  is 

not 
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not  any  substantial  objection  to  them  in  equity.     It  is        1881* 
not  suggested  that  they  were  improvidently  made,  that        «  w 
a  better  rent  could  have  been  procured,  or  that  they  v. 

were  in  any  respect  detrimental  to  the  interests  of  the  ^aterWoSw 
cestuique  trusts.  It  is  only  by  a  technical  rule  that  a  Company, 
lease,  the  operation  of  which  is  postponed  for  a  few  days, 
is  bad  under  this  power ;  why  should  that  rule  be  adopted 
in  equity  ?  The  trustees  had  a  legal  power  of  making  the 
leases  in  question,  and  were  not  forbidden  by  the  will. 
At  the  time  of  the  lease  of  1 798,  the  legal  estate  had  not 
been  conveyed,  and  there  was  no  one  but  the  trustees 
that  could  grant  a  lease.  >s 

The  leases,  if  not  originally  binding  on  the  Plaintiff, 
have  become  so  by  his  acceptance  of  the  rent  for  a  period 
of  nine  years.  It  is  not  like  the  case  of  a  remainderman 
receiving  rent  upon  a  void  lease,  for  these  leases  were 
made  by  parties  actually  entitled ;  they  were  binding  on 
the  Defendants,  and  at  most  only  voidable  by  the  cestuique 
trusts  by  bill  in  equity.  The  receipt  of  rent  has  there* 
fore  affirmed  them. 

If  the  leases  were  to  be  set  aside,  the  decree  ought  to 
have  directed  an  enquiry  as  to  what  has  been  expended 
on  substantial  repairs  and  improvements.  The  Plaintiff, 
after  so  long  an  acquiescence,  cannot  be  permitted 
to  claim  the  benefit  of  expenditure  going  on  under  his 
eyes,  upon  the  faith  of  these  leases. 

Another  objection  to  the  bill  is,  that  Ord  and  Planta, 
or  their  representatives,  should  have  been  made  parties. 
They  are  charged  with  a  breach  of  trust ;  and  in  the 
event  of  its  being  proved,  they  are  rendered  liable  to 
actions  upon  their  covenants. 

Mr. 
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1B21.  Mr.  Hart  in  reply. 

The  legal  dominion  of  the  property  vested  in  the 


East  London    trustees,  was  coupled  with  a  declaration  of  trust  in  the 
Water  Woriu  wm,  plainly  indicating  the  extent  to  which  they  might 

act ;  to  go  beyond  it  was  a  breach  of  trust.  There  is  no 
evidence  of  any  assent  on  the  part  of  the  Plaintiff  to  pre- 
clude him  from  raising  the  question;  for  it  does  not 
appear  that  he  was  apprized  of  the  nature  of  the  lease 
under  which  the  Defendants  were  holding;  nor  is  there 
any  evidence  of  improvements  having  been  made.  The 
objection  for  want  of  parties  is  not  noticed  in  the  petition 
of  appeal. 

.    The  Lord  Chancellor. 

The  bill,  as  I  understand  the  case,  is  filed  by  Mr. 
Bowes,  who  became  entitled  to  this  property  in  the  year 
1806.  George  Bowes  came  of  age  in  1792,  and  died 
in  1806.  The  bill  states  the  will  of  Mrs.  Bowes,  but 
whether  the  parties  have  put  upon  the  record  enough  of 
it  to  enable  the  Court  to  decide,  I  cannot  say  without 
examining  it,  for  there  may  be  parts  in  the  will  very 
important,  besides  what  are  stated  here.  As  I  under- 
stand it,  it  is  a  bequest  to  Mr.  Ord  and  Mr.  Planta, 
of  the  leases  during  the  continuance  of  the  lives,  and 
upon  trust  to  renew  them  .from  time  to  time;  the  whole 
leasehold  estate  and  interest  was  in  them.  I  take  it  the 
rule  of  law  is,  where  a  person  has  an  interest  and  also 
an  authority,  that  a  lease  not  made  according  to  that 
authority,  though  not  good  under  it,  will  be  good,  taking 
effect  out  of  the  interest;  but  Mrs.  Bowes's  will  means, 
I  think,  this;  I  have  given  you  the  estate,  to  enable 
you  to  deal  with  it  as  trustees  till  the  cestuique  trust 
shall  come  of  age;  and  that  being  my  object,  it  was 
necessary  you  should  have  the  whole  estate  in  you,  but 
not  that  you  should  make  use  of  that  interest  for  the 

purpose 
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purpose  of  giving  derivative  estates  larger  than  .those        1821. 

which  I  point  out  by  the  power  conferred  on  you.     The 

meaning  was,  you  are  to  take  the  whole  interest,  but  do 

not  make  leases  in  reversion  or  for  a  fine,  or  for  less  J$?*t*JVI?0iL 

Water  worra 

than  the  best  yearly  rents,  and  when  the  cestuique  trusts  Company, 
are  of  age,  then  do  not  make  any  leases.  The  devise 
and  the  power  taken  together,  seem  to  amount  to  this, 
that  though  they  were  to  have  the  whole  interest,  yet 
they  were  not  to  make  leases  when  the  parties  came  of 
age,  and  before  their  coming  of  age,  they  were  not  to 
be  intrusted  to  make  leases  for  a  fine  or  foregift,  or  in 
reversion,  or  for  less  than  the  best  yearly  rent 

It  appears  that  in  1786,  G.  Bowes  not  being  then  of 
age,  the  trustees  make  a  lease  for  thirty-three  years, 
which  would  expire  just  now ;  it  was  not  questioned  till 
this  bill  was  filed,  twenty-nine  years  after  the  date  of  it. 
The  bill  seems  to  charge,  what  I  think  it  was  quite  un- 
necessary to  charge,  but  what  I  believe  to  be  truly 
charged,  that  this  was  not  only  a  lease  in  reversion,  (for 
though  certainly  the  interval  was  short,  yet  it  was  in  re- 
version,) but  that  a  fine  was  paid.  This  I  believe,  and 
also  that  it  was  the  case  with  the  lease  of  1796:  I  say 
so,  on  the  ground  of  what  I  have  seen  since  I  have  sat 
here  in  causes  concerning  this  family,  of  the  difficulty 
that  these  trustees  had  in  getting  on,  without  raising 
money  by  means  not  authorised  by  their  trust  But  I 
take  it  to  be  true,  that  they  took  the  sum  to  be  able  to 
renew  the  leases;  if  that  be  so,  I  do  not  say  what  would 
be  the  effect ;  but  it  becomes  the  Court  to  ponder  long, 
before  it  visits  as  a  breach  of  trust  that  to  which  alone  it 
is  perhaps  owing  that  any  of  the  estate  remains.  Sup- 
pose Messrs.  Ord  and  Plcmta  were  before  the  Court, 
and  could  shew  that  this  estate  was  so  embarrassed,  that 
they  thought  they  were  doing  better  to  renew  the  leases, 
even  by  what  may  be  a  breach  of  trust ;  and  that  it  was 

owing 
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1821.        owing  to  that,  that  there  was  now  any  interest  in  the 
*^T*  estate  left.     It  is  not  necessary  to  deny,  that  the  party 

v.  when  he  came  of  age  might  object,  but  it  would  be  a 

wSter^ofto  strong  c*86  if  *h*  Court  were  to  suffer  him  to  do  so,  after 
CtanpQqr,  going  on  for  several  years,  adopting  the  act  of  his  trus- 
tees. If  it  had  been  George  Bowes,  could  he  say,  I  have 
been  receiving  the  rents  from  1798,  I  filed  no  bill  till 
1815;  and  though  it  turns  out  that  my  trustees  got 
2501.  on  the  one  lease  and  500/.  on  the  other,  and  ap- 
plied it  to  the  renewals,  the  benefit  of  which  I  take,  yet 
I  will  now,  after  so  many  years,  set  this  aside,  and 
expose  my  trustees  as  for  a  breach  of  trust.  If  that 
were  to  be  allowed  it  would  be  a  very  strong  case;  it 
would  be  stronger,  if  it  be  true  as  was  asserted,  that  they 
covenanted  generally  for  the  title ;  but  I  believe  it  will 
turn  out  that  they  covenanted  only  against  the  acts 
of  themselves,  and  those  claiming  under  them ;  and  in 
that  case  I  am  not  sure  that  it  would  be  necessary  to 
make  them  parties.  But  then  we  should  have  to  regret 
that  the  pleadings  were  not  so  framed  as  to  call  in 
aid  their  knowledge  of  the  circumstances;  they  might, 
perhaps,  have  proved,  that  though  fines  were  received, 
yet  that  they  had,  in  making  the  leases,  made  such  bar- 
gains as  to  enable  them  to  do  something  beneficial  to 
the  cestuique  trusts.  We  must  consider  the  receipt  of 
the  rent  by  the  cestuique  trust  for  this  period,  and 
whether  with  or  without  knowledge  of  the  facts  is  not 
of  much  importance;  for  after  a  long  time  that  would 
be  presumed. 

I  think  it  must  be  said  that  if  you  cannot  make 
this  out  to  be  a  breach  of  trust  as  against  the  trus- 
tees, you  cannot  complain  of  it  against  the  persons  to 
whom  the  leases  were  granted.  If  the  granting  the 
leases  by  the  trustees  was  not  such  a  breach  of  trust  as 

you 
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you  can  now  complain  of,  you  cannot  now  complain  of       1&21. 
those  who  took  the  leases.    The  question  then  is,  whether        Bowes 

now  at  this  distance  of  time  you  could  succeed  against  »- 

.  East  London 

the  trustees.  Water  Work* 

Company. 


The  Lord  Chancellor. 

I  do  not  observe  that  the  will  of  Mrs.  Bowes  gives  any 
power  of  leasing  to  the  tenants  for  life,  and  that  seems  a 
material  circumstance-.  It  appears  to  have  been  finished 
by  the  usual  clause  to  indemnify  the  trustees ;  but  then 
it  occurred  to  the  person  who  drew  it,  that  some  power 
of  leasing  should  be  given  to  some  one,  and  this  power 
is  therefore  added.  It  is  clear  that  it  was  copied  very 
much  from  the  ordinary  powers  of  leasing,  without 
attending  to  the  circumstance,  that  as  to  the  freeholds 
the  trustees  had  an  estate  only  for  ninety-nine  years, 
which  would  expire  when  the  trusts  were  satisfied ;  and 
that  as  to  the  leaseholds,  they  had  an  estate  vested  in 
them  not  limited  in  duration,  but  for  an  absolute  interest 
during  the  whole  of  the  terms.  If  nothing  had  been 
said  in  the  will,  no  question  could  have  been  raised  as 
to  any  lease  they  might  make,  not  under  a  power,  but 
out  of  their  interest,  except  the  questions  that  might 
arise  with  respect  to  any  other  trustee,  upon  consider- 
ation of  the  matter  as  affecting  the  interest  of  the 
cestuique  trusts. 

In  the  lease  of  1786,  they  are  described  as  the  exe- 
cutors of  Mrs.  Bowes,  and  as  devisees  in  trust;  the  de- 
scription of  the  lessors,  therefore,  conveys  express  notice 
that  they  were  devisees  in  trust,  and  those  who  take 
under  the  lease  cannot  say  that  they  had  not  notice  of 
the  will. 

The 


Sept.  A. 
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1821.  The  lease,  if  granted  in  consideration  of  250/.,  would 

be  objectionable  on  the  ground  of  a  fine  being  taken  as 
well  as  rent,  considered  as  a  lease  under  the  power.  It 
East  London  js  ajso  objectionable  on  the  ground  of  its  being  a  lease 
Company,  in  reversion ;  for  though  it  was  made  only  on  the  20th, 
and  to  commence  on  the  25th,  it  was  not  the  less  in  re- 
version from  the  interval  being  so  small.  There  was 
another  circumstance,  that  till  the  Jersey  case  might 
have  been  objected,  a  power  of  re-entry  was  required ; 
and  the  conveyancer  who  drew  the  lease  thought  the 
power  was  well  reserved  by  limiting  it  in  the  event  of 
the  rent  being  behind  for  twenty-one  days.  This,  if  it 
is  to  be  considered  as  a  lease  under  a  power,  would  have 
made  another  objection,  had  not  the  point  been  put  out 
of  the  question.  This  lease  has  since  become  vested  in 
the  Defendants.  At  the  time  when  the  second  lease 
was  made,  George  Bowes  was  of  age ;  the  bill  insists  that 
the  power  of  leasing  had  then  ceased,  and  that  both  the 
leases  are  therefore  void. 

A  bill  in  equity  could  not  have  been  sustained,  had 
not  the  legal  estate  been  in  the  trustees;  if  the  legal 
estate  had  been  in  the  Plaintiff,  the  remedy  would  have 
been  at  law.  But  it  was  necessarily  brought  into  equity, 
for  whatever  limitation  there  may  be  to  the  power  of 
leasing  by  the  trustees,  yet  by  virtue  of  their  interest 
they  could  make  a  lease  good  at  law ;  and  the  question 
is,  whether  the  leases  they  have  made  by  virtue  of  that 
interest  are  to  be  considered,  under  all  the  circum- 
stances, as  abuses  of  their  trust. 

It  is  stated  in  one  of  the  answers,  that  in  the  leases  no 
notice  is  taken  of  any  sums  having  been  paid  as  fines ; 
and  I  observe  that  in  the  admissions  consented  to,  nothing 
is  said  as  to  fines,  or  as  to  expenditure  either  substantial 

or 
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or  otherwise  having  been  made  upon  the  premises.   The        1821. 

cause  came  to  a  hearing  without  any  evidence  of  the        ,T'^* 

o  j  Bowes 

payment  of  any  fines.  v. 

East  London 

Water  Works 

The  decree  declares  the  leases  to  be  void;  by  which,      Company. 

1  presume,  it  is  to  be  understood  that  they  were  void  in 
equity ;  for  the  lessors  having  the  legal  estate,  the  power 
did  not  restrain  their  faculty  of  dealing  with  it  at  law ; 
hut  it  might  be  an  intimation  of  the  pleasure  of  the 
testatrix,  that  they  were  not  to  be  at  liberty  to  deal  with 
it  except  in  the  manner  prescribed. 

> 
Where  a  lease  made  by  a  tenant  for  life  is  void  as 
being  bad  from  not  conforming  to  a  power,  nothing 
done  afterwards  will  amount  to  a  confirmation.  When 
it  is  voidable  only,  acceptance  of  rent,  with  other  cir- 
cumstances, may  be  a  confirmation.  Considering  this 
merely  as  a  lease  under  the  power,  I  do  not  think  that 
George  Bowes  taking  the  rent  could  affect  Thomas 
Bowes  i  the  act  of  the  first  tenant  for  life  would  not 
operate. as  a  confirmation  of  leases  that  were  void.  If 
they  were  voidable  only,  acceptance  of  rent,  and  stand- 
ing by  while  improvements  were  making,  would  be 
material ;  but  if  the  leases  be  void,  I  do  not  know  of 
any  case  in  law  or  equity  by  which  compensation  for 
improvements  can  be  compelled.  The  peculiarity  is, 
that  we  are  to  consider  what  is  to  be  the  effect  of  the 
insertion  of  this  power  at  the  end  of  the  wilL  If  the 
will  does  not  authorize  the  trustees  to  make  any  leases 
after  G.  Bowes  was  of  age,  if  the  power  of  leasing  cuts 
down  the  power  that  results  from  their  interest,  it  is  one 
of  the  most  defective  instruments  that  I  ever  saw ;  for 
then  nothing  could  be  done  by  the  trustees,  and  nothing 
could  be  done  by  the  tenants  for  life  beyond  their  own 
li?es. 

I  am 


■-*•■ 
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I  am  ready  to  fcay  it  does  appear  to  me  to  have  beeti 
the  ihtention  of  the  testatrix,  to  be  collected  from  the 
v.  power,  that  the  trustees  should  not  make  leases,  except 

WatCT^W^ki  ^ur*nS  the  minorities  of  the  tenants  for  life,  and  except 
Company.  Ufider  the  restrictions  imposed  by  the  power.  I  think 
the  power  must  be  taken  to  be  legal  evidence  that  that 
waS  her  intention ;  bu£  she  has  not  contrived  so  as  to 
prevent  them  from  doing  it  by  means  of  their  interest, 
and  if  the  legal  estate  given  them  has  authorized  leases, 
Which,  in  strict  law,  are  good  leases,  the  question  then 
is,  upon  what  terms  a  court  of  equity  is  to  permit  the 
Plaintiff  to  disturb  the  legal  title,  derived  from  the  legal 
title  of  the  trustees. 

It  is  clear  that  the  acts  of  George  Bowes  cannot  affect 
Thomas,  with  respect  to  whom  there  is  no  evidence  of 
any  improvements  being  made  in  his  time,  much  less 
with  his  knowledge.  If  George  Bowes  allowed  the  De- 
fendant to  make  improvements,  and  Thomas  Bowes  has 
since  allowed  them  to  take  the  benefit  of  them,  it  would 
be  no  ground  for  sayiiig  that  he  ought  not  to  set  aside 
the  leases.  But  if,  after  his  time,  he  had  permitted 
them,  with  his  knowledge,  to  involve  themselves  in  a 
great  expenditure,  it  would  be  a  circumstance  to  be  no- 
ticed, if  they  were  encouraged  in  it  by  his  conduct;  but 
there  is  no  such  fact  in  evidence  in  the  case.  However,  if 
the  parties  should  suggest  that  improvements  have  been 
made  in  the  time  of  Thomas  Bowes,  and  should  desire  to 
have  ah  enquiry,  whether  any  and  what  improvements 
have  been  made,  and  whether  with  his  knowledge,  that 
ihafy  be  considered  of.    \ 

It  comes  to  this,  that  the  power  inserted  in  the  will, 
being  taken  as  evidence  of  what  leases  they  were  to 
make,  they  have  made  others  not  conformable  to  what  4 

due 
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due  attention  to  the  trusts  required;  the  ulterior  ques-        1821. 

lion  does  not  arise,  unless  such  a  suggestion  as  I  have       jT  *  ~~1l 

alluded  to  be  made.  v. 

East  London 
— __—_——  Water  Works 

Company. 

The  Attorney-General,  on  the  part  of  the  Defendants,       #00. 14. 

stated  that  considerable  improvements  had  been  made  in 

the  time  of  the  Plaintiff,  and  desired  an  enquiry,  adding 

that  the  Defendants  were  not  prepared  to  shew  that  the 

improvements  were  made  with  the  knowledge  of  the 

Plaintiff. 

The  Lord  Chancellor  said,  that  if  they  could  have 
any  compensation,  It  could  only  be  upon  the  ground  of 
the  Plaintiff's  standing  by  and  seeing  them  lay  out  their 
money,  and  as  that  was  not  the  case,  affirmed  the 
decree. 

Reg.  Lib.  A.  1821.  fo.  289. 


Ex  parte  ATKINSON,  in  the  matter  of  PARKIN-    Nov.  si.  25. 

SON. 

^iiHE  jury  under  a  commission   of  lunacy  against  Return  to  a 

Thomas  Parkinson  returned  "  that  the  said  T.  P.*  iunaCv  that 

at  the  time  of  taking  this  inquisition,  is  a  lunatic,  enjoy-  Jhe  Party  if  a 

ing  lucid  intervals,  and  during  such  lucid  intervals,  he  ing  lucid  in- 

is  competent  to  the  government  of  himself,  and  the  ad-  !?Ta|f>  ?nd 
...  .  .  .  t"at  during 

ministration  of  his  own  affairs."     A  petition  was  pre-  such  intervals 

sented  praying  a  reference  to  approve  of  a  committee,  t^^the*6" 

or  such  other  order  as  the  Court  might  think  fit.  government  of 

himself  and 
his  affairs, 

Mr.  Hart  and  Mr.  Clayton  in  support  of  the  petition,  quashed,  and 

million  issued. 
Z  The 
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1821.  Mr.  ShadweU,    Mr.  F.  Pollock,  and     Mr.  Spenee, 

^££     against  it 

Atkinson. 

The  Lord  Chancellor  expressed  his  opinion  to  be, 

that  he  could  not  make  a  grant  of  the  committeeship 

upon  this  finding,  and  directed  a  search  to  be  made  as 

to  the  course  of  proceedings  in  similar  cases. 

Several  precedents  of  inquisitions  were  afterwards 
produced  from  the  office  of  the  secretary  of  lunatics. 
That  in  the  case  of  Mary  Hal$ey(a\  in  1754,  was  men- 
tioned. ^ 


No*.  25.  The  Lord  Chancellor  said  he  thought  nothing  could 

be  done  but  to  issue  a  new  commission.    There  was 
no  instance  of  a  melius  inquirendum  in  such  a  case,  (b) 

It  was  then  objected,  on  the  part  of  the  supposed 
lunatic,  that  a  commission  was  unnecessary,  the  evi- 
dence  shewing  that  he  was  in  such  a  state  of  mind  as  to 

(a)  This  case  is  noticed  in  Ex  parte  Bamsley,  5  Atk.  168.  The 
first  return  was,  that  Mary  Halsey  "  is  not  a  lunatic,  but  is  not  of 
sufficient  understanding  to  manage  herself  nor  her  affairs."  This 
inquisition  was  quashed,  and  a  new  commission  issued  by  Lord 
Chancellor  Talbot,  and  in  the  May  following  an  inquisition  was 
returned,  "  that  the  said  Mary  Haltey  is  not  sufficient  for  the 
government  of  herself  and  her  estate,  and  for  near  twenty  years  last 
past  the  said  M.  H.  has  been  affected  with  the  same  weakness  of 
judgment  and  understanding."  It  appears  by  the  statement  in  Ex 
parte  Barnsley,  that  a  grant  of  the  committeeship  was  made  upon 

this  inquisition. 

Amongst  the  precedents  produced  was  that  in  the  case  of  Frances 
Waller,  18th  of  June,  8  G.  2.,  which  is  probably  the  same  as  Mrs. 
Waifs  case,  referred  to  in  Ex  parte  Bartuley.  She  was  found 
"  worn  out  with  age,  so  that  she  is  not  capable  of  the  government 
of  herself,  her  messuages,  &c."  Upon  this  return  it  appears  that  a 
grant  was  made. 

(b)  See  Ex  parte  Craimer,  12  Fes.  445.  454. 

be 
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be  competent  to  the   management  of  himself.     His        1821. 
Lordship  said  that  a  short  petition  might  be  presented       „~T  ~*~* 
against  the  issuing  of  the  commission.     This  was  after-     Atkinson. 
wards  done,  and  affidavits  were  filed  on  both  sides :  his 
Lordship,  on  reading  them,  was  of  opinion  that  it  was 
a  proper  case  for  a  commission,  and,  in  consequence,  a 
new  commission  issued. 


EDWARDS  v.  EDWARDS.  y<w.ts.t6. 

THE  argument  of  this  case  before  the  Vice-Chancel-  Demurrer  al- 
.  ,        lowed  to  a 

lor  is  reported  in  3  Madd.  197.     A  case  having  bill  stating  in  . 

been  then  directed  for  the  opinion  of  a  court  of  law,  the  ****£ U*?u*Y0 ' 

Defendant  appealed.  or  in  equity. 

* 

Mr.  Hart  and  Mr,  Blake  in  support  of  the  demurrer. 

'  The  bill,  stating  that  the  testator  had  a  power  of  re- 
vocation, to  be  executed  by  any  deed  or  writing  to  be 
signed,  sealed,  and  delivered,  and  attested  by  two  wit- 
nesses, alleges,  that  being  desirous  of  exercising  it,  he 
made  his  will,  duly  executed  and  attested,  as  required  in 
the  case  of  devises  of  real  estates,  by  which  he  gave  the 
estate  in  question  to  the  Plaintiffs.  It  then,  after  insist- 
ing that  the  will  was  a  good  execution  of  the  power  at 
law,  and  if  not,  that  it  is  good  in  equity,  prays  that  the 
defect,  if  any,  may  be  supplied  against  the  Defendant. 
Now,  if  it  was  a  good  execution  at  law,  the  Plaintiffs 
can  have  no  remedy  in  equity ;  and  the  bill  leaves  it  in 
uncertainty  whether  the  title  which  tbey  mean  to  rely 
on  is  legal  or  equitable.  A  Plaintiff,  however,  must 
state  a  clear  case  for  equitable  jurisdiction ;  the  Court 
cannot  act  upon  an  hypothetical  bill,   desiring  relief 

Z  2  either 
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either  at  law  or  in  equity,  according  to  the  result  of  the 
argument 

It  is  stated  that  the  will  was  executed  according  to 
the  statute  of  frauds,  which  is  not  inconsistent  with  its 
having  been  sealed  and  delivered  according  to  the 
power;  and  if  that  was  the  case,  as  must  be  intended 
against  the  pleader,  then,  upon  the  authority  of  Kibbet 
v.  Lee  (a),  and  Roscommon  v.,Fowke(b)9  the  power  was 
well  executed  at  law,  though  the  instrument  was  a  will 
instead  of  a  deed.  Besides,  this  is  not  a  case  for  sup- 
plying a  defective  execution,  the  parties  having  equal 
equities,  and  the  Plaintiffs  being  provided  for  with  other 
lands  by  the  same  will.  M'Adam  v.  Logan,  (c)  Mon- 
tague v.  Bath,  (d) 

Mr.  Home  and  Mr.  Pemberton  for  the  Plaintiffs, 
argued  that  it  was  in  substance  sufficiently  alleged  in 
the  bill  that  the  will  was  not  a  legal  execution  of  the 
power  of  revocation,  wills  not  being  usually  sealed,  and 
there  being  no  statement  that  this  will  was,  and  there- 
fore that  the  case  did  not  resemble  Kibbet  v.  Lee,  or  Ros- 
common v.  Fowke,  where  the  instruments,  though  wills, 
were  executed  with  all  the  formalities  required  by  the 
powers.  With  respect  to  the  Plaintiff's  equity,  it  is 
clear  that  the  defect  would  be  supplied.  Chapman  v. 
Gibson,  (e)    Hills  v.  Downton.  (/) 


The  Lord  Chancellor. 

My  opinion  is,  that  the  Plaintiffs  ought  to  state  dis- 
tinctly whether  their  case  is  at  law  or  in  equity. 

Demurrer  allowed. 
Reg.  Lib.  A.  1821.  foL  1131. 


(a)  Hob.  319. 

(o)  5Bro.CC.3lO. 

(#)  S  Bro.  C.  C.  8  W. 


(b)  4Bro.P.C.525. 
(d)  3Ck.Ca.5S. 

(/)  g  Fm.  $sr. 
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Rolls. 

COX  v.  ALLINGHAM.  J-ly**. 

Aug,  2.  5. 
Nov.  18.  29. 

^I^HE  bill  stated  a  lease  for  twenty-one  years  made  Permission  to 
A    by  J.Paul  to  J. Salter,  by  indenture  bearing  date  SS^torj1" 
the  26th  of  August  1789,  containing  a  covenant  for  re-  to  the  loss  of 
newal  for  another  term  of  twenty -one  years.     The  term  ted  to  be 

had  since  become  vested  in  the  Plaintiff,  and  the  bill  proved  by  mi*. 

take,  given  to 
filed  in  1810  prayed  a  specific  performance  of  the  cove*  the  Plaintiff 

nant  for  renewal  against  the  Defendant  AUingkam,  to  JJ^^JJ^ 
whom  it  stated  the  interest  of  Paul  to  have  been  assigned,  curostances. 
Allingnam,  by  his  answer,  stated  that  Paul  at  the  date  of 
the  lease  was  entitled  to  the  premises  for  a  term  of  ninety- 
seven  years,  and  that  on  the  29th  of  October  1789,  he 
granted  the  defendant  an  underlease  for  the  whole  of 
the  term  except  ten  days ;  he  insisted  that  he  was  not 
bound  by  the  covenant.  H.  Ellanor,  to  whom  Allingham 
had  granted  a  lease,  was  afterwards  made  a  party.  The 
Defendants  by  their  answers,  admitted  the  original  lease 
of  August  1 789,  referring  to  it  when  produced. 

On  the  cause  coming  to  a  hearing,  on  the  1st  of  June 
1816;  after  it  had  been  partly  discussed,  it  was  objected 
that  the  representatives  of  Paul  ought  to  have  been 
made  parties,  and  the  cause  stood  over  with  liberty  to 
add  them. 

At  the  hearing  in  June  1816,  the  original  lease  to 
Salter  was  produced  on  the  part  of  the  Plaintiff;  it  being 
afterwards  lost  by  his  solicitor,  a  supplemental  bilj  was 
filed,  stating  the  fact  of  the  loss,  and  setting  forth  a 
copy,  for  the  purpose  of  having  it  read  in  evidence. 
Witnesses  were  examined  to  prove  the  loss  of  the  deed, 
and   the  accuracy  of  the  copy.    The  proper  parties 

Z  3  having 
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1821.        having  been  added,  the  cause  and  the  supplemental 
n^/  cause  now  came  on  for  hearing. 


V. 

A1XIN6HAM. 


Mr.  Agar  and  Mr.  Laval  for  the  Plaintiff 

Mr.  Wingjkld  and  Mr.  Sugden  for  the  Defendant 
Allingham ;  Mr.  Home  and  Mr.  Barber  for  the  De- 
fendant Ettanor. 

On  the  part  of  the  Plaintiff  the  copy  of  the  lease  of 
26th  of  August  1 789  was  produced,  and  the  evidence  of 
the  Plaintiff's  solicitor  was  read  to  prove  the  loss  of  the 
original.  He  stated  that  he  had  lost  it,  but  did  not 
mention  any  search  having  been  made  for  it.  It  ap- 
peared that  the  interrogatory  upon  which  he  was  ex- 
amined did  not  enquire  as  to  a  search. 

The  Master  of  the  Rolls  was  of  opinion  that  there 
being  no  proof  of  any  search  having  been  made  for  the 
deed,  the  loss  of  it  was  not  established  so  as  to  make 
secondary  evidence  admissible, 

* 

On  the  part  of  the  Plaintiff  it  was  then  proposed 
to  read  the  statement  of  the  deed  from  the  bill,  it  being 
admitted  by  the  answers;  and  Owen  v.  Jones  (a)  was 
cited.  The  counsel  for  the  Defendants  otgected,  that  as 
the  answers  referred  to  the  deed  itself  when  produced, 
the  admission  of  its  being  correctly  stated  in  the  bill 
was  -qualified  by  this  reference,  and  therefore  the  pro- 
duction of  the  original  could  not  be  dispensed  with; 
besides  which,  the  bill  did  not  set  it  forth  in  hoc  verba, 
but  only  contained  the  tenor  and  effect ;  though  it  was 
necessary  that  the  whole  should  be  seen. 

(a)  2  And.  SOS. 

The 
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The  Master  of  the  Rolls  said  that  it  must  be  a  very        1821. 

explicit  and  unqualified  admission  to  dispense  with  the 

production  of  that  which  constituted  the  foundation  of 

the  suit;  nothing  short  of  that  would  be  sufficient,  even 

if  that  would  do.     But  the  reference  distinctly  calls  for  which  is  stated 

the  production,  reserving  to  the  Defendant  a  more  par-  inyLl?,an(l 

ticular  investigation  of  it,  when  it  shall  be  produced.         answer  admits 

and  refers  to, 
.^ __ M _ .  cannot  be  read 

from  the  bill 

The  counsel  for  the  Plaintiff  then  pressed  for  per-  £ut  ^w^be^9 
mission  to  go  into  evidence  to  prove  the  loss  of  the  produced, 
deed,  either  on  a  reference  to  the  Master,  or  by  exhibit- 
ing an  interrogatory  for  that  purpose.  They  urged  that 
the  omission  arose  entirely  from  accidental  mistake,  and 
that  where  parties  were  by  a  mere  slip  deprived  of 
testimony,  the  Court  was  often  in  the  habit  of  indulging 
them  with  leave  to  rectify  it  Thus  where  depositions 
have  been  suppressed  from  the  interrogatories  being 
leading  or  for  irregularity,  or  where  it  has  been  dis- 
covered that  a  proper  release  has  not  been  given  to 
make  a  witness  competent,  fresh  interrogatories  and  a 
re-examination  have  been  permitted.  Spence  v.  Allen  (a), 
Lord  Arundel  v.  Pitt  (b),  Sandford  v.  Paul  (c),  Shaw  v. 
Lindsay  (d),  Cholmondeley  v.  Clinton  (e),  Perry  v.  Sil- 
vester* {/)  They  also  cited  Griells  v.  Gansett  (g),  Kirk 
v.  Kirk  (A),  Bloxton  v.  Drewit  (*),  Banks  v.  Farquhar- 
son  (k\  Attorney  General  v.  ThurnhaU  (/),  and  Milward 
v.  Atkins,  (m) 

•On 

(«)  Gilbert,  1 50.    Prec.  in  Ch.  493.     (b)  Amb.  $85. 
(c)  2  Dick.  750.    3  Pro.  C.  C.  370.      (d)  1 5  Ves.  380. 
\e)  2  Mer.  81.  (/)  Vide  ante,  83. 

(g)  2  P.  W.  646.  (A)  13  Vet.  280. 

(i)  Prec.  in  Ch.  64.  (*)  1  Dick.  1 65.    Ambl.  145. 

(/)  2  Cox,  2. 

(m)  In  this  case  the  evidence  of  a  bankrupt,  who  had  been  ex- 
amined on  the  part  of  the  Plaintiff  upon  an  enquiry  before  the 

Z  4-  Master, 
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1821,  On  the  other  side  it  was  insisted  that  the  practice  of 

the  Court  would  not  permit  the  foundation  of  the  Plain- 
tiffs title  to  sue  to  be  made  the  subject  of  a  reference ; 
Lechmere  v.  Brasier.  (a)  They  distinguished  most  of  the 
cases  cited,  where  leave  had  been  given  to  exhibit  inter- 
rogatories, as  being  applications  made  before  the  hear- 
ing, which  were  different  from  the  case  of  a  Plaintiff 
perceiving  a  defect  in  his  evidence,  and,  nevertheless, 
,  going  to  an  hearing,  launching  his  cause,  and  taking  his 
chance  of  succeeding ;  under  such  circumstances  a  Plain- 
tiff ought  to  bear  the  consequences  of  his  error;  he 
would  otherwise  have  an  opportunity  of  trying  the  fettling 
of  the  Court,  and  then  mending  his  case  when  he  found 
it  weak.  They  referred  to  White  v.  Damon  (6),  where  a 
decree  dismissing  the  bill  was  affirmed,  on  the  ground  of 
the  witness,  who  was  interested,  not  having  been  re- 
leased, and  relied  upon  Lake  v.  Skinner,  (c)  They  also 
submitted  that  the  Court  could  not  entertain  the  question, 
except  in  the  shape  of  an  application  founded  on  affi- 
davit 

The  Master  of  the  Rolls  concurred  in  the  latter  ob- 
servation, and  directed  the  cause  to  stand  over,  with 
liberty  to  the  Plaintiff  to  apply. 


Master,  was  objected  to,  on  the  ground  of  his  being  interested.  He 
afterwards  gave  a  release  to  his  assignees,  which  was  stated  to  hare 
been  previously  omitted  by  mistake.  On  motion  before  the  Vice- 
Chancellor,  leave  was  given  to  re-examine  the  bankrupt  on  the 
same  interrogatories  on  which  he  had  been  before  examined,  and  to 
examine  other  witnesses  to  prove  his  certificate  and  the  release:  the 
Plaintiff  paying  the  costs  of  the  application  and  of  the  former  ex- 
amination, as  between  solicitor  and  client  SOth  July  1820.  Reg. 
Lib.  B.  1819.  fol.  1371.  A  motion  made  before  the  Lord  Chancel- 
lor to  discharge  this  order  was  refused.  31st  May  1821.  Reg. 
Lib.  1820.  fol.  1404. 
(«)  2  Jac.  4r  Walk.  287.        (b)  7  Vet.  30.        (e)  1  Jac.  f  Walk.  9. 

A  pe- 
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A  petition  was  now  presented  by  the  Plaintiff,  praying  1821. 
for  leave  to  exhibit  an  interrogatory  for  the  further  ex- 
amination of  his  solicitor,  as  to  the  loss  of  the  original 
lease.  The  solicitor  and  his  clerk  stated,  that  after  at- 
tending the  Court  at  the  hearing  in  June  1806,  the  deeds  Nov.  S9. 
produced  were  tied  up  together  and  taken  away ;  and  it 
was  not  till  a  few  months  after  that  they  found  the  deed 
in  question  not  to  be  amongst  them.  They  bad  made 
repeated  searches  for  it,  but  had  been  unable  to  find  it; 
and  they  as  well  as  the  Plaintiff  stated  that  they  were 
entirely  ignorant  of  what  ~ was  become  of  it  The  so- 
licitor said  that  the  only  reason  why  he  did  not  in  his 
depositions  mention  the  search,  was,  that  the  interroga- 
tory did  not  extend  to  it;  and  that  it  did  not  occur  to 
him  that  it  was  necessary  or  material. 

The  argument  was  to  the  same  effect  as  on  the  former 
occasion. 

The  Master  of  the  Rolls  stated  his  strong  impression 
of  the  dangers  that  would  arise,  if  in  every  instance  a 
party,  whose  case  broke  down  at  the  hearing,  were  to 
be  at  liberty  to  go  into  further  evidence.  To  encourage 
it  would  be  to  subvert  the  whole  practice  of  the  Court ; 
and  I  wished,  therefore,  some  distinction  to  be  pointed 
out,  to  justify  the  Court  in  granting  the  indulgence  in 
this  case,  without  establishing  a  dangerous  precedent. 
The  onus  certainly  lies  upon  the  Plaintiff.  At  the  same 
time,  it  is  too  late  to  argue  that  there  can  be  no  case  of 
exception  to  the  general  rule,  after  it  has  been  departed 
from  in  some  instances,  and  by  great  authorities. 

I  am  entirely  satisfied  as  to  the  history  of  this  omis- 
sion ;  it  must  be  taken  to  have  been  quite  unintentional. 
There  may  be  cases  of  very  deep  design,  where  some- 
thing may  be  purposely  left  out,  in  order  to  have  a  better 

oppor- 
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1821.  opportunity  of  examining  after  publication  passed;  the 
Court  ought,  therefore,  jealously  to  watch  the  conduct 
of  the  parties.  I  cannot  here  find  any  trace  of  such  a 
plan.  It  was  proper  to  put  the  Plaintiff  to  make  the 
application  upon  affidavit,  as  there  might  be  reason  to 
suspect  that  the  deed  had  been  handed  over  to  some 
other  person ;  the  affidavits  are  uncontradicted,  and  I 
think  they  form  a  clear  ground  for  believing  that  the 
deed  was  accidentally  lost.  It  was  produced  in  court, 
and  by  some  accident  was  left  out  of  the  bundle  of  papers 
that  was  carried  away,  and  though  searched  for,  it  has 
not  been  forthcoming  since.  If  what  is  now  stated  had 
been  adduced  in  evidence  at  the  hearing,  there  is  no 
doubt  that  the  copy  would  have  been  received.  The 
present  must  certainly  be  considered  as  a  strong  case; 
the  Plaintiff  was  under  no  surprize;  he  knew  that  this 
must  be  proved ;  it  was  the  foundation  of  a  separate 
bill :  it  was  not  a  newly  discovered  fact.  It  is  true,  also, 
that  where  there  is  any  slip  or  mistake,  either  by  the 
counsel  or  solicitor,  the  party  must  suffer  the  conse- 
quences. 

Let  us  consider  what  would  be  the  result  at  law,  if 
the  Plaintiff  coming  to  trial  had  omitted  to  produce  a 
necessary  witness;  he  must  unquestionably  fail,  but 
how  would  he  fail?  It  would  not  be  a  decision  binding 
on  his  right,  or  barring  another  action ;  it  would  be  a 
nonsuit  Then  if  the  same  thing  happened  in  equity, 
what  would  be  the  analogy  ?  The  Court  would  not  dis- 
miss the  bill  without  liberty  to  file  another :  the  Court 
would  not  decide  it  finally  and  conclusively;  so  that  the 
dismission  might  be  pleaded  in  bar  to  a  new  bill.  The 
Plaintiff  would  pay  the  costs,  but  he  would  be  able  to 
proceed  again,  after  having  the  benefit  of  knowing  the 
evidence.      This   certainly  ought  to  weigh   with  the 

Court, 
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Court,  particularly  as  the  same  strictness  is  not  observed        1821. 
here  as  at  law. 

In  many  instances  the  Court  permits  accidental  omis- 
sions to  be  supplied  where  it  sees  that  to  do  so  will  be 
more  beneficial  to  the  parties,  and  more  conducive  to 
the  ends  of  justice.  The  Court  is  disposed  to  do  so 
from  the  infirmity  that  necessarily  belongs  to  written 
testimony ;  a  witness  may  happen  not  to  have  released, 
or  the  examiner  may  not  have  put  the  question  pro- 
perly, the  examination  taking  place  in  the  absence  of  the 
counsel  *and  the  judge.  Thus,  in  the  long  train  of  au- 
thorities cited  in  Sandfbrd  v.  Paid  (a),  a  re-examination 
of  a  witness  has,  under  particular  circumstances,  been 
allowed.  It  is  difficult,  too,  upon  principle,  to  distin- 
guish this  case  from  those  where  depositions  have  been 
suppressed  on  account  of  the  interrogatories  being  lead- 
ing; that  is  equally  a  mistake  of  the  counsel;  yet  the 
parties  have  been  allowed  to  examine  the  witnesses  again. 
Lord  Arundell  v.  Pitt,  Perry  v.  Silvester.  So,  also,  in 
the  cases  of  Kirk  v.  Kirk  and  Milward  v.  Atkins,  a  re- 
examination was  permitted. 

In  Banks  v.  Farquharson,  before  Lord  Hardwicke9 
the  Defendant  offered,  at  the  hearing,  to  read  proof 
of  the  hand-writing  of  a  party  to  a  deed ;  one  of  the 
attesting  witnesses  was  dead,  the  other  was  in  Scotland? 
but  these  facts  were  not  in  evidence.  The  proof  of  the 
hand-writing  was  rejected ;  what  was  then  to  be  done  ? 
According  to  the  argument  now  used  the  Defendant 
must  have  failed,  it  being  by  his  own  neglect  that  he 
had  not  gone  into  evidence  that  he  must  have  known 
to  be  necessary;  Lord  Hardwicke,  however,  put  off  the 
cause,  and  permitted  an  interrogatory  to  be  exhibited. 

(a)  2  Lick.  750. 

The 


S+4  CASES  IN  CHANCERY. 

1821.  '  The  case  of  Lake  v.  Skinner,  relied  on  upon  the 
other  side,  I  still  think  was  right :  but  how  was  it  cir- 
cumstanced? The  Defendant  having  set  up  a  modus, 
adduced  no  evidence  till  shortly  before  the  hearing, 
and  then  applied  for  leave  to  examine  a  witness  xdvd 
voce  to  prove  the  rector's  books.  The  Court  there  said, 
that  as  the  Plaintiff  relying  upon  there  being  no  evi- 
dence on  the  other  side,  had  gone  into  no  evidence 
himself;  he  must  have  the  same  liberty  of  examining 
witnesses,  if  it  was  granted  to  the  Defendant  The 
evidence  was  to  prove  the  fact  of  payment  of  the  modus, 
and  would  be  going  into  all  the  merits  of  the  case; 
the  other  party  could  not,  therefore,  be  precluded  from 
doing  the  same.  It  was  not,  however,  laid  down  as 
an  universal  rule ;  it  was  stated  that  there  might  be 
exceptions. 

Now  in  this  case  the  evidence  proposed  to  be  given 
relates  only  to  the  proof  of  a  document.  There  is  no 
danger  that  the  Plaintiff  may  profit  by  the  publication 
having  passed,  or  that  the  Defendants  may  be  taken  by 
surprize,  for  they  must  have  known  that  this  was  to 
be  proved;  we  are  not  called  on  to  let  in  any  new 
matter,  the  defect  has  not  happened  from  any  design, 
but  by  a  mere  slip,  and,  therefore,  though  the  cause 
has  come  to  an  hearing,  I  think  I  should  not  be  doing 
justice  to  the  Plaintiff  if  I  did  not  allow  a  re-examin- 
ation, to  prove  the  fact  of  the  loss  of  this  instrument. 
In  Milward  v.  Atkins,  where  there  was  a  similar  omission 
to  prove  the  certificate  and  release,  both  which  were 
known  to  be  necessary,  this  indulgence  was  granted; 
why  was  that  done?  Because  without  it  there  would  have 
been  a  failure  of  justice.  Why  was  it  done  in  the  case, 
where  a  partial  release  was  given  instead  of  a  general 
one  ?  If  it  was  allowed  in  those  instances,  I  do  not  see 
how  it  can  be  refused  here,  when  it  is  confined  to  a 

single 
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single  point  not  mixed  up  with  the  general  merits.  I  1821. 
have  stated  my  reasons  at  large,  because  nothing  is 
more  prejudicial  than  relaxing  general  rules  by  excep- 
tions, and  I  have,  therefore,  been  desirous  of  grounding 
myself  on  authority  and  principle,  and  shewing  that 
I  have  not  gone  a  step  beyond  what  has  been  done 
before  me. 


His  Honour  doth  order,  that  the  petitioner,  the 
Plaintiff,  R.  K.  C,  be  at  liberty  to  exhibit  an  interro- 
gatory in  the  supplemental  cause,  before  one  of  the 
examiners  of  this  Court,  for  the  further  examination  of 
5.  W.  W.  in  the  petition  named,  and  also  to  examine 
E.  D.  in  the  petition  named  thereon,  as  to  the  loss  of 
the  indenture  of  lease  in  the  petition  mentioned,  and 
the  search  made  for  the  same,  with  liberty  for  the  De- 
fendants to  examine  witnesses  as  to  the  said  loss  or  the 
existence  of  the  said  deed,  and  also  to  cross-examine 
the  said  S.  JV.  W.  and  E.  D.9  or  either  of  them ;  and 
it  is  ordered,  that  the  Plaintiff,  R.  K.  C.  do  pay  his  own 
costs  and  the  Defendant's  costs  of  such  examination 
and  cross-examination  by  them,  in  case  the  same  shall 
take  place,  and  likewise  the  costs  of  this  application  to 
be  taxed,  &c. 

Reg.  Lib.  A.  1821,  fo.  238. 
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Rocxs. 

tf".so.  GAWLER  v.  CADBY. 

J2££ito       J  GAWLER,  by  his  will,  gave  two  leasehold  houses 
daughter  and  to  trustees,  upon  trust  to  pay  and  apply  the  sum 

and  inde&ult  °f  so^  f°r  ^e  benefit  of  his  wife  during  her  life,  out  of 

of  such  issue,    the  rents  and  profits,  and  the  residue  for  the  main* 

and  in  case  of 

her  death,  to    tenance  and  benefit  of  his  daughter  Emma  Sarah :  "  And 

Thehmitation  a^er  *^e  ^^  °^ m7  w^e  ^e  whole  of  the  rents,  issues, 
over  takes        and  profits  of  the  said  houses  and  premises  shall  be  the 

dying  without  *^e  Wvp&ty  °f  ^er  my  said  daughter  Emma  Sarah  and 
children.  her  children  lawfully  begotten ;  and  in  default  of  such 

issue,  and  in  case  of  her  death,  the  said  bouses  and  pre- 
mises shall  become  the  joint  property  of  my  sons  Felix 
and  William  Paul,  or  the  survivor  of  them." 

The  testator  died  in  1815.  Felix  Gawler  and  W.P. 
Gawler,  who  were  bis  natural  sons,  died  some  time 
before  his  wife  and  daughter;  administration  to  their 
effects  was  granted  (at  the  nomination  of  the  crown)  to 
the  Defendants,  one  of  whom  was  also  the  surviving 
trustee  under  the  testator's  wilK  The  testator's  widow 
died  in  1818;  his  daughter  Emma  Sarah  died  in  1820, 
without  having  ever  been  married,  and  having  by  will 
bequeathed  all  her  property  to  the  Plaintiffs,  who  filed 
the  bill,  claiming  the  two  leasehold  houses  as  having 
vested  absolutely  in  her  under  the  will  of  the  testator. 

Mr.  Trawer  and  Mr.  PhiUimore  for  the  Plaintiffs. 

The  residue  being  given  to  the  testator's  daughter 
and  her  children,  she  would,  if  it  were  real,  have  taken 
an  estate  tail;  consequently,  it  being  personal  property, 
the  absolute  interest  was  vested  in  her.    The  limitation 

over 
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over  for  default  of  issue  is  too  remote,  and  the  words 
"  in  case  of  her  death"  must  be  taken,  as  in  Hinckley  v. 
Simmonds  (a),  to  refer  to  the  contingency  of  her  dying 
before  the  testator,  and  to  prevent  a  lapse;  having  sur- 
vived him,  there  was  nothing  to  confine  the  effect  of  the 
preceding  words. 

Mr.  Hayter  and  Mr.  Latham,  for  the  Defendants, 
contended  that  the  words  "  in  default  of  such  issue" 
must  be  taken  in  connection  with  those  which  follow; 
namely,  "  in  case  of  her  death  ;"  they  refer  to  the  same 
period,  and  mean  a  failure  of  issue  at  her  death,  upon 
which  event  the  limitation  over  was  to  take  effect:  they 
cited  Wilkinson  v.  South  (b)  and  Billings  v.  Sandom.  (c) 

v  The  Master  of  the  Rolls. 

The  construction  of  this  will  would  not  be  a  subject 
of  much  doubt  to  those  who  are  not  acquainted  with  the 
authorities.  Every  one  would  say  that  both  the  daughter 
and  the  two  sons  being  objects  of  the  testator's  bounty, 
though  he  looked  primarily  to  her,  he  intended  the  pro- 
perty in  question  for  them  in  the  event  of  her  dying 
without  children ;  and  the  question  is,  whether  accord- 
ing to  the  authorities  applicable  to  these  words,  that 
intention  is  properly  expressed. 

The  testator  gives  the  houses  to  his  daughter  Emma 
Sarah  and  her  children  lawfully  begotten ;  and  it  is  pro- 
perly argued  that  this  alone  would  give  her  an  absolute 
interest.  He  then  proceeds :  "  And  in  default  of  such 
issue,  and  in  case  of  her  death,"  he  gives  them  over. 
These  are  words  of  double  contingency  —  default  of 
issue,  and  death.     Does  it  not  evidently  mean  if  she 


(a)  4  Fes.  161.  (W  7  T.  R.  555. 


(c)  1  Bro.  C.  C.  393. 

dies 
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dies  without  issue?  It  is  argued  from  authority  that 
the  words  "  in  case  of  her  death"  must  be  taken  to  be 
descriptive  of  dying  in  the  testator's  life-time.  But  the 
reason  of  the  case  alluded  to  does  not  apply  here.  If 
there  is  a  gift  to  A.B.9  and  in  case  of  his  death  to  C  D.9 
words  applying  to  contingency  being  used,  with  reference 
to  an  event  as  to  which  none  exists,  it  is  supposed  that 
some  contingency  must  be  meant,  and  it  is  considered  to 
apply  to  death  in  the  life-time  of  the  testator.  That  is 
because  there  is  no  other  construction  to  be  put  upon 
it;  but  where  there  is  an  intelligible  contingency  it  must 
be  looked  at  Here,  by  coupling  together  the  words 
"  in  default  of  such  issue,"  and  "  in  case  of  her  death," 
it  means  in  case  of  her  dying  without  issue ;  and  there 
is  a  contingency,  without  resorting  to  the  construction 
contended  for. 


A  limitation  in  default  of  issue  would  in  general  be 
too  remote,  but  the  courts  are  disposed  to  tie  it  down  to 
a  failure  of  issue  at  the  death.  In  Wilkinson  v.  South 
the  words  were  stronger  than  here.  A  term  was  limited 
to  one  and  the  heirs  of  his  body,  and  their  heirs  and 
assigns  for  ever,  which  the  Court  thought  would  alone 
have  passed  an  absolute  interest  But  it  was  given  over 
"  in  default  of  such  issue,  then  after  his  decease  to  B." 
The  words  were  not  identical  with  these,  but  are  they 
not  fairly  to  be  interpreted  as  the  same  in  substance? 
This  case  would  be  an  authority,  if  one  were  wanted ; 
but  without  it,  I  think  that  from  the  gift  being  to  the 
daughter  and  her  children,  there  is  enough  to  shew  that 
the  latter  words  are  descriptive  of  her  dying  without 
leaving  children. 

Bill  dismissed. 
Reg.  Lib.  A.  1821.  fo.807. 
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Rolls. 

The  BISHOP  of  TS.  ASAPH  v.  WILLIAMS,  d£Z. 

*T^HE  bill  stated  that  the  rectory  of  the  parish  of  A  bill  for  an 

St.  Asaph  was,  at  some  ancient  time,  appropriated  Sth«j  received 
and  annexed  to  the  see  of  St.  Asaph,  and  that  by  virtue  from  the  oo 
of  some  endowment  made  by  a  former  bishop  of  that  person  claim- 
diocese,  the  dean  of  the  cathedral  church  of  St  .Asaph  was  mB  under  ai} 

.  ,  .  adverse  legal 

entitled  to  a  moiety  of  the  tithes  of  three  of  the  thirteen  title,  will  not 

townships  into  which  the  parish  was  divided,  and  the 
prebendary  of  the  stall  of  Hormnfydd  to  the  other  moiety 
of  the  tithes  of  those  townships,  and  to  the  entirety  of 
those  of  another  township ;  the  prebendary  of  the  stall 
of  Veynol  was  in  like  manner  entitled  to  the  tithes  of 
three  other  townships,  Veynol,  Boddtewidden,  and 
Pengaoen;  and  the  Plaintiffs,  the  bishop  and  vicars 
choral  of  the  cathedral  church  of  St.  Asaph  were  en- 
titled to  the  tithes  of  the  remainder  of  the  parish.  The 
Defendant  Sir  John  Williams  was  lessee  of  the  tithes  of 
Veynol,  Boddlemdden,  and  Pengwen,  under  the  pre- 
bendary of  Veynol. 

The  bill  then  stated  that  there  was  in  the  county  of 
Flint  a  district  called  the  vill  or  franchise  of  Rhuddlam, 
the  boundaries  of  which  were  well  known  and  ascer- 
tained; that  part  of  it  which  was  situate  within  the 
parish  of  St.  Asaph  formerly  consisted  of  waste  lands 
exposed  to  the  sea,  but  had,  about  the  year  1 807,  by  in- 
cisures and  draining,  been  rendered  productive,  and 
that  it  was  within  that  part  of  the  parish  to  the  tithes  of 
which  the  Plaintiffs  were  entitled. 

The  bill   then   alleged   that  the   Defendant   Sir  J. 
Williams,   under  some  claim  or  pretence  of  adverse 

A  a  title, 
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1821*       title,  had  received  and  taken  the  tithes  of  that  part  of 

Tbe1&h~    f  Khuddtom  which  was  within  the  parish  of  St.  Asaph,  and 

St.  Astra     converted  the  same  to  his  own  use,  alleging  that  it  was 

WiiTiAiftt      within  the  townships,  the  tithes,  of  which  were  annexed 

to  the  prebend  of  Veynol.    The  bill  then  charged  several 

circumstances   tending  to  negative  that  position,  and 

prayed  an  issue,  if  necessary,  to  try  whether  the  lands 

in  question  formed  part  of  the  townships  of  Veynol, 

Boddlewidden,  or  Pengwen ;  and  if  it  should  appear  that 

they  did  not,  then  that  the  Defendant  Sir  J.  Williams 

might  account  for  the  tithes  of  those  lands  received  by 

him. 

The  Defendant  Sir  J.  Williams,  by  his  answer,  in- 
sisted that  the  lands  in  question  formed  part  of  the 
townships  the  tidies  of  which  were  demised  to  him* 
The  prebendary  of  Veynol  made  the  same  case  ;  the  dean 
pf  St.  Asaph  and  the  prebendary  of  Hornw/ydd,  who  were 
also  made  Defendants,  claimed  no  interest  Witnesses 
were  examined  on  both  sides,  and  the  cause  sow  came 
on  to  be  heard. 

Mr.  Benyon  and  Mr.  Pepys,  for  the  Defendant  Sir 
(7.  Williams,  upon  the  opening  of  the  case,  objected  that 
the  nature  of  the  suit,  as  appearing  by  the  bill,  was  not 
such  as  to  entitle  the  Plaintiffs  to  relief  in  equity,  the  bill 
not  praying  an  account  of  tithes  against  the  occupiers* 
but  an  account  of  the  money  received  for  the  tithes  by  a 
person  claiming  by  an  adverse  title.  A  question  on  a 
legal  title  to  tithes  may  be  determined  by  ejectment 
Preist  v.  Wood,  (a)  And  therefore  a  bill  in  equity  to 
try  it  is  inadmissible.  The  Plaintiffs  can  have  no  remedy 
in  equity  except  as  against  the  occupiers. 

(a)  Cro.  Car.  501. 

Mr. 
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Mr.  Wetherall  and  Mr.  Roupell  for  the  Plaintiffs.  1621. 

The  bill  states  the  Defendant  Sir  J.  Williams  to  have  The  Bishop  of 
received  from  the  occupiers  the  tithes  which,  as  we  con-  *  Asaph 
tend,  ought  to  have  been  paid  to  the  Plaintiffs,  and  Wjixj^ms. 
prays  an  account  of  them,  as  of  money  had  and  received 
to  the  use  of  the  Plaintiffs.  A  bill  will  lie  for  this  pur- 
pose, as  well  as  an  action  :  as  in  Hawkins  v.  Kelly  (a), 
where  a  rector  having  leased  the  tithes,  died  in  the 
middle  of  the  year,  and  his  successor  received  from  the 
lessees  the  rent  for  the  whole  year :  it  was  held  that  the 
executor  of  the  deceased  rector  was  entitled  to  an  ap- 
portionment of  the  rent,  as  money  had  and  received  to 
his  use,  and  that  he  might  recover  it  by  action  or  by 
bill.  Besides,  to  ascertain  the  amount  received,  an  ac- 
count must  be  taken.  Wherever  tithes  can  be  sued  for 
at  law  there  is  a  concurrent  remedy  in  equity.  The 
title  depends  entirely  on  a  question  of  locality,  as  to 
which  the  Court  may  entertain  a  jurisdiction  analogous 
to  that  which  it  possesses  in  cases  of  confused  boundaries. 
See  Ferrers  v.  Pellatt.  (b)  It  also  has  the  advantage  of 
avoiding  the  multiplicity  of  suits  that  might  otherwise  be 
necessary  against  the  different  occupiers.  But  if  the 
objection  can  be  sustained,  it  may  be  got  rid  of  by 
amending  the  bill,  and  adding  some  of  the  occupiers  as 
parties. 

The  Master  cf  the  Rolls. 

It  struck  me  from  the  first  that  the  bill  was  open  to 
considerable  objections,  but  I  was  desirous  of  hearing  all 
that  could  be  said  in  support  of  it,  being  reluctant  to 
turn  parties  round  when  they  come  prepared  for  the 
decision  of  an  important  question  of  title. 

(a)  8  Vet.  308.  (*)  4  Gwill.  1602. 

A  a  2  With 
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1821.  With  respect  to  the  last  point  made,  the  application 

*  JjyTh       t  f°r  leave  to  amend  by  adding  parties,  there  is  this  de- 

St.  Asaph     cisive  answer  to  it,  that  the  frame  of  the  bill  and  the 

Williams      Te^ie^  sought  by  it  cannot  be  altered,  and  if  the  tenants 

were  made  parties  they   could  only   appear  as   bye- 

standers;  it  would  still  retain  the  shape  of  a  bill  to 

compel  the  Defendant  Williams  to  refund  money  stated 

to  have  been  improperly  received  by  him. 

The  bill  prays  an  issue,  and  an  account;  but  the 
question  is  one  of  legal  title  only:  which  of  two  in- 
dependent persons  are  entitled  to  these  tithes.  It  is  not 
a  case  similar  to  those  in  which  the  Court  has  enter- 
tained jurisdiction  as  to  a  legal  question,  where  it  is 
necessary  to  ascertain  boundaries;  for  it  is  not  stated 
.  that  difficulty  arises  from  any  confusion  of  boundaries ;, 
on  the  contrary,  the  bill  proceeds  upon  the  notion  that 
the  lands  are  perfectly  well  known.  It  is  necessary, 
besides,  in  those  cases  to  shew  that  there  has  been  some 
privity  of  title,  and  that  the  party  who  is  called  on  to 
submit  to  this  jurisdiction  has  improperly  confounded 
the  boundaries.  Neither  does  this  bear  any  similitude 
to  a  bill  of  peace ;  that  is  only  allowed  where  various 
suits  render  it  necessary  for  the  Court  to  interpose,  not 
because  there  are  various  claimants. 

It  is  then  said  that  the  Defendant  having  received  the 
tithes  in  question,  to  which  the  Plaintiff  is  entitled,  the 
bill  seeks  to  follow  them  into  his  hands,  and  therefore 
prays  an  account.  No  case,  however,  has  been  found, 
and  I  am  not  aware  of  any  where  an  account  has  been 
directed,  except  against  the  occupier.  Such  a  bill  is 
unsupported  by  authority,  and  I  do  not  think  that  it  can 
stand  upon  principle.  A  bill  for  tithes  is  of  a  peculiar 
nature ;  the  jurisdiction  is  only  exercised  as  between  the 
person  entitled  to  receive  them  and  the  person  bound  to 

render 
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render  them,  making  the  latter  responsible  for  having        1821. 
withdrawn  that  which  he  ought  to  have  set  out.     The     *_   *,        - 
jurisdiction  arose  from  there  being  originally  no  common      St.  Asaph 
law  proceeding  to  compel  payment;  but  it  is  confined  to     WnxxAMs. 
persons  standing  in  the  situation  of  being  entitled  to  re- 
ceive,  and  being   bound  to  set  out  the   tithes.     The 
occupier  may,  if  he  can,  protect  himself  by  insisting 
that  another  person  is  entitled. 

This,  however,  is  not  a  bill  for  tithes,  but  for  money 
had  and  received ;  and  then  of  what  consequence  is  it 
whether  it  was  received  on  account  of  tithes,  or  on 
account  of  rents,  or  of  any  thing  else?  It  is  no  longer 
within  the  peculiar  law  that  relates  to  tithes;  and  the 
question  is,  whether  it  can  be  sustained  as  a  bill  generally 
for  money  had  and  received  ?  Now  in  some  cases  such  a 
bill  may  perhaps  lie;  but  where  one  has  been  in  pos- 
session of  land  and  has  received  the  rents,  another  can- 
not file  a  bill  for  an  account  of  them,  where  the  question 
who  is  entitled  to  the  money  depends  upon  the  question 
who  is  entitled  to  the  land.  That  this  originates  in 
tithes  makes  no  difference;  it  is  as  much  the  subject  of 
legal  jurisdiction  as  land,  and  the  account  must  depend 
upon  the  legal  title.  This  is  not  a  case  where  there 
would  be  any  difficulty  in  trying  the  question  at  law,  it 
being  settled  since  the  case  in  Cro.  Car.  that  ejectment 
may  be  brought  for  tithes ;  and  though  it  is  said  that 
that  would  not  determine  the  title  as  against  all  the 
claimants,  yet  that  is  the  case  with  every  ejectment.  I 
am,  therefore,  of  opinion  that  this  Court  has  no  juris- 
diction in  a  suit  for  money  had  and  received  upon  a 
legal  tide.  I  find  no  instance  of  such  a  bill,  and  I  am 
unwilling  to  adventure  on  a  new  proceeding  not  bot- 
tomed on  any  sound  principle. 

Bill  dismissed  with  costs. 
Reg.  Lib.  A.  1821.  fo.  2SS. 
Aa  3 
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2teS"'.4.    .  HAMLEY  p.  GILBERT. 

Direction  for     /  VCRETIA  POMERO  Y,  by  her  will,  dated  in  181 6, 

payment  of       -*-' 

residue  to  g*Ye  her  real  and  personal  estate  to  her  executors, 

be  G  fed  h  uPon  trust  to  convert  it  into  money,  and  after  payment 
ber,  at  her        of  her  debts,  funeral,  and  testamentary  expences  and 

ortovrardsthe  kg*0*68*  uPon  trust  to  pay  over  the  residue  of  such 

education  of  monies  to  her  niece  Elizabeth  Garneit  Hamlet/,  to  be 

that  she  ty  her  applied  for  the  purposes  thereinafter  mentioned, 

should  not  be  And  after  giving  pecuniary  legacies  to  several  persons, 

count  to  him  some  of  whom  were  her  next  of  kin,  she  declared  ber 

Der*>v  f*1**^  will  to  be,  that  the  residue  of  the  monies  arising  from 

disposal  or  the  estate  and  effects  thereinbefore  directed  to  be  paid 

^pUS°r^°f  to  the  said  Elizabeth  Garnett  Hamley,  should  be  laid 

sidue  being  out  and  expended  by  her,  at  her   discretion,   for  or 

Held,  that  towards  the  education  of  her  son  Francis  Gilbert  Ham" 

E.  G.  H.  was  fe«  her  godson,  and  that  she  should  not  at  any  time 
entitled  to  it,  e        .  . 

subject  to  the   thereafter  be  liable  and  subject  to  account  to  her  said 

application  of  g^  or  to  anv  otj,er  person  whatever,  for  the  disposal 
the  Court  or  application  of  such  residue  or  any  part  thereof.  The 
to  the  ecJuca-  testatrix  by  som  e  codicils  gave  several  pecuniary  legacies, 
tion  of  the  and  amongst  them  a  legacy  of  200/.  to  Elizabeth  Garnett 
minority.  Hamlet/.     She  died  in  January  1821;  Francis  Gilbert 

Hamlet/  was  an  infant. 

The  bill  was  filed  by  Elizabeth  Garnett  Hamley  and 
her  husband,  claiming  to  be  entitled  to  the  residue  of 
the  testatrix's  estate,  subject  only  to  the  application  of 
such  part. as  she  in  her  discretion  should  think  fit  for 
her  son.  The  Defendants  were  the  executors,  one  of 
whom  was  the  testatrix's  heir  at  law,  and  one  of  her 
next  of  kin,  and  also  a  legatee  of  100/.,  and  Francis 
Gilbert  Hamley,  the  infant.     Pursuant  to  the  decree 

made 
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eiade  at  the  hearing,  the  accounts  of  the  testatrix's 
estate  had  been  taken;  the  value  of  the  residue  ap- 
peared to  be  about  8000/.  The  cause  now  came  on 
for  further  directions. 


Mr,  Wetherall  and  Mr.  Merivale  for  the  Plaintiffs 
contended,  that  Elizabeth  G.  Hamlet/  was  entitled  to  the 
residue,  subject  only  to  a  direction  to  maintain  and 
educate  her  son,  which  the  testatrix  had  left  to  her 
discretion,  purposely  providing  that  it  should  not  be  an 
imperative  trust,  by  making  her  unaccountable.  It  is 
en  intimation  of  the  testatrix's  wish,  as  distinguished  from 
-an  obligation.  The  uncertainty  excludes  it  from  being 
considered  as  a  trust.  Bland  v.  Lamb  (a),  Lc  Maitre  v» 
Bannister,  (b)  When  a  legacy  is  given  to  a  father  for 
the  benefit  of  himself  and  his  children,  it  is  paid  over 
to  him*  Cooper  v.  Thornton  (c),  Robinson  v.  Tkkdl{d)» 
Upon  the  same  rule  the  property  should  in  this  case  be 
iianded  over  to  the  mother,  and  when  in  her  possession, 
as  she  is  not  liable  to  account,  it  becomes  her  own* 
They  also  cited  Hammond  v.  Neame.  (e) 

Mr.  Roupell  for  the  infant  Defendant,  F.  G.  Hamley. 

The  residue  is  directed  to  be  paid  into  the  hands  of 
the  mother,  with  an  express  trust,  importing  that  she  is 
to  apply  the  whole  to  his  education.  This  is,  in  fact,  a 
gift  of  the  whole  to  him:  he  is  the  only  object  of  bounty, 
the  only  person  whom  the  testatrix  expresses  a  design 
of  benefiting  with  this  fund ;  nothing  was  intended  for 
the  mother ;  she  has  a  legacy  by  the  codicil,  which  is 
inconsistent  with  her  taking  the  residue.  This  vests 
the  property  in  him,  and  the  testatrix  having  pointed 


(a)  Prcc.  in  Ch.  201 .  n.,  ed.  Finch. 
(c)  3  Bro.C.C.  96.  186. 
(«)  1  Swanst.35. 

Aa  4 


(b)  Ibid. 

(d)  8  Vet.  142, 
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out  the  mode  in  which  it  is  to  be  applied  for  his  use, 
does  not  divest  it.  Even  if  it  were  impossible  to  apply  it 
in  the  mode  pointed  out,  it  would  still  belong  to  him, 
as  in  Nevill  v.  Nevitt  (a\  and  Barlow  v.  Grant  (6),  where 
legacies  for  apprentice  fees  for  boys  were  held  to  belong 
to  them  absolutely,  though  from  their  death  or  from 
their  not  being  old  enough,  the  sums  could  not  be  ap- 
plied to  the  specified  purpose.  Barton  v.  Cooke  (c)  is  to 
the  same  effect :  and  upon  this  principle  the  infant  is 
entitled  to  the  residue,  and  to  have  it  applied  for  his 
education,  or  for  such  other  purposes  as  may  be  most 
beneficial  for  him.  But  even  if  it  could  not  be  applied 
to  other  purposes,  the  whole  may  be  devoted  to  his 
education,  which  is  not  limited  to  his  minority,  but  will 
include  his  residence  at  an  university,  travelling,  and 
preparation  for  a  profession,  and  it  is  impossible  to 
define  how  much  these  objects  may  require*  The  di- 
rection that  the  mother  shall  not  be  accountable,  cannot 
exempt  her  from  the  performance  of  an  express  trust, 
though  it  may  prevent  inquiry  as  to  the  mode  in  which 
she  may  apply  it. 


Mr.  Wingfield  for  the  heir  at  law  and  next  of  kin, 
contended,  that  there  was  an  intestacy  as  to  so  much 
as  in  the  opinion  of  the  Court  should  not  be  required 
for  the  education  of  the  infant. 

The  Master  of  the  Rolls. 

This  is  a  case  of  considerable  difficulty;  the  Court  is 
left  to  form  the  best  conjecture  that  it  can,  in  the  ab- 
sence of  any  express  direction.  Several  constructions 
have  been  proposed.  On  the  part  of  the  testatrix's 
niece  Elizabeth,  it  is  said  that  she  is  entitled  for  her 


(a)  2  JVrn.  451. 


(£)  1  Vern.255. 


(c)  5  Pet.  461. 


own 
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own  benefit,  either  absolutely  or  clothed  with  a. trust 
to  a  certain  extent,  for  the  education  of  the  infant. 
The  next  claimant  is  the  infant ;  on  his  behalf  it  is  con- 
tended, that  as  it  is  not  certain  how  far  the  purpose  of 
education  may  go,  as  it  admits  of  various  degrees  of 
expenditure,  and  may  at  different  periods  require  the 
whole  of  the  interest  and  of  the  corpus,  he  is  entitled 
to  the  whole  fund.  The  next  of  kin  and  the  heir  at 
law  contend  that  there  is  an  intestacy  as  to  part.  It 
is  much  more  easy  to  negative  any  one  of  these  claims, 
than  to  say  which  of  them  ought  to  prevail.  Thus  with 
respect  to  the  heir  at  law  and  next  of  kin,  there  is  a  gift 
of  the  residue,  which  is  evidence  against  an  intestacy ; 
there  are  also  indications  of  limited  bounty  to  the  heir 
at  law  and  most  of  the  next  of  kin. 
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Supposing  them  to  be  out  of  the  question ;  let  us 
consider  the  case  as  between  the  testatrix's  niece  and 
her  son.  Several  cases  have  been  cited  in  support  of 
the  claim  of  the  son.  In  Nevili  v.  Nevill(a)9  500/.  was 
given  to  the  eldest  son  of  J".  N.  to  place  him  out  an  ap- 
prentice, and  a  son  being  born  after  the  testator's  death, 
it  was  decreed  to  be  paid  to  him,  though  it  was  objected 
that  he  was  not  entitled  until  fit  to  be  placed  out.  In 
Barlow  v.  Grant  (b\  a  smaller  sum  being  given  for  the 
same  purpose,  and  the  infant  having  died,  it  was  de- 
creed to  be  paid  to  his  executor  or  administrator.  The 
difference  is  that  there  the  testator  evidently  intended  a 
bounty  to  a  certain  extent  for  the  infant,  and  though 
the  mode  of  application  directed  failed,  yet  still  the  sum 
was  devoted  to  him,  the  Court  not  considering  the  par- 
ticular purpose  as  the  substance  of  the  gift.  There  the 
child  must  have  the  money,  or  it  would  have  nothing. 
Here,  however,  it  will  enjoy  the  benefit  of  the  education, 


(a)  2  Vern.  431. 


{b)  1  Vern.  955. 


but 
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but  it  is  difficult  to  suppose  that  that  can  exhaust  the 
whole  bequest ;  for  we  are  not  to  waste  the  fund,  we  are 
not  to  look  out  for  modes  of  spending  it,  because  it  is 
considerable.  The  dividends  will  be  sufficient  to  pro- 
vide for  all  that  the  confined  purpose  of  the  testatrix 
requires. 


In  Barton  v.  Cooke  (a),  a  legacy  was  given  for  the 
board  and  education  of  an  infant,  and  a  further  sum  as 
an  apprentice  fee  for  him ;  having  attained  nineteen 
without  the  sums  being  applied  to  his  use,  he  was  held 
entitled  to  receive  them.  Rather  than  the  purpose 
should  fail  altogether  he  was  allowed  to  take.  But  to 
make  these  cases  applicable  it  should  have  been  decided, 
that  when  the  infant  did  have  the  benefit  intended  for 
him,  that  he  was  also  to  take  what  was  not  required  for 
the  specified  purpose.  He  is  an  object  of  bounty;  but 
only  in  a  particular  mode ;  and  the  question  is,  whether 
he  is  entitled  to  any  thing  tdtrd  the  particular  purpose. 
If  money  be  given  to  pay  his  schooling  expences,  it 
would  entitle  him  to  that,  but  would  not  raise  any  im- 
plication in  his  favour  beyond.  If  10,000/.  were  given  to 
purchase  him  a  commission  in  the  army,  it  would  be  more 
than  could  be  applied  to  that  purpose.  He  would  be 
entitled  to  a  commission,  but  not  to  any  thing  further. 
How  is  an  inference  to  be  raised  that  he  is  to  have 
more? 

There  is  another  class  of  cases  in  favour  of  the  person 
to  whom  the  fund  is  given  in  the  first  instance.  In  An- 
drews v.  Partington  (J),  there  being  a  direction  to  apply 
the  interest  of  legacies  given  to  the  testator's  grand- 
children for  their  maintenance,  it  was  held  that  no  al- 
lowance was  to  be  made  to  their  father,  if  he  was  him- 


(a)  5  Vet.  461. 


(6)  3  Bro.  C.  C.  60.     2  Cox,  223. 
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self  able  to  maintain  them.  It  has  not  been  considered 
what  would  be  the  effect  here,  if  the  father  had  an  ample 
fortune  sufficient  to  provide  fully  for  the  infant ;  could 
he  then  be  maintained  out  of  this  fund  ?  ,  According  to 
Andrews  v.  Partington  a  property  expressly  appropri- 
ated for  maintenance  is  not  to  be  so  applied,  if  the  father 
be  of  sufficient  ability,  when  it  would  be  to  the  prejudice 
of  the  child ;  it  would  be  a  different  question  where  the 
fund  is  appropriated  to  the  maintenance  and  education 
of  the  child  in  such  a  manner  that  it  cannot  be  broken 
in  upon  for  any  other  purpose.  But  in  that  case  Lord 
ThurUm  says :  "  If  the  will  had  given  the  dividends  to 
the  father  for  the  maintenance  of  the  children,  it  would 
have  amounted  to  a  legacy  of  the  dividends  to  the 
father,  which  he  would  have  been  entitled  to,  though 
he  had  not  spent  half  of  it  in  the  children's  main- 
tenance." (a)  The  father  would  be  entitled  to  the  whole, 
though  the  purpose  might  not  exhaust  it,  and  though 
the  argument  in  favour  of  a  resulting  trust  would  equally 
apply. 


1821. 
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The  case  of  Hammond  v.  ifeame  (b)  is  certainly  en- 
titled to  much  less  authority.  There  the  interest  of  a 
sum  of  money  was  to  be  paid  to  the  testator's  niece  for 
the  maintenance  of  her  children ;  the  sum  was  to  be 
paid  to  them  at  twenty-one,  and  was  given  over  in 
default  of  issue  at  the  niece's  death.  She  had  no 
children,  and  the  question  was,  whether  she  was  to  take 
the  interest  beneficially ;  many  of  the  arguments  used 
here  would  have  applied  there  to  reduce  her  to  a  mere 
trustee ;  but  the  Court  thought  that  as  it  was  to  be  paid 
into  her  hands,  and  as  the  children  were  to  take  only 
through  the  medium  of  their  mother,  that  she  was  to  re- 
ceive the  interest. 


(a)  2  Car,  824. 


(*)  1  Swanst.36. 


I  think 
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I  think  that  several  of  the  other  cases  do  not  apply  to 
this;  for  they  were  cases  of  a  direct  express  gift,  and  the 
(question  was,  whether  that  was  cut  down  by  the  trust  or 
recommendation  as  to  the  mode  of  application.  Here 
there  are  no  words  of  absolute  gift ;  it  is  directed  to  be 
paid  over  to  the  niece.  I  should  observe,  that  I  do  not 
find  in  the  will  any  other  gift  to  this  niece;  if  she  was 
to  be  a  mere  trustee,  she  would  be  almost  the  only  re- 
lation not  benefited  by  the  will.  The  testatrix  then 
declares,  that  the  property  directed  to  be  paid  over  to 
her  is  to  be  laid  out  at  her  discretion  in  the  education 
of  her  son,  and  that  she  is  not  to  be  liable  to  account 
for  it.  And  the  question  is,  whether  this  converts  her 
into  a  mere  trustee.  I  cannot  think  that  it  was  so  in- 
tended ;  the  whole  is  to  be  paid  into  her  hands ;  but  it 
cannot  be  supposed  to  be  mandatory  on  her  to  lay  out 
the  whole  upon  her  son's  education ;  a  discretion  is  left 
her  as  to  the  quantum,  and  it  must  have  occurred  to  the 
testatrix  that  there  would  be  the  corpus  to  be  disposed 
of.  When  it  is  paid  over  to  her,  and  she  is  not  to  ac- 
count for  it,  it  does  appear  to  be  a  gift  without  re- 
sponsibility. What  is  a  gift  but  handing  over  a  fund 
with  an  absolute  power  of  disposition  ?  If  it  be  given 
to  you,  and  you  may  dispose  of  it  as  you  please,  is 
it  not  yours  ?  It  is  not  for  her  application  of  it  to  the 
purpose  of  education  only  that  she  is  exempted  from 
account ;  for  that  account  could  only  be  called  for  by 
her  son ;  but  she  is  not  to  account  to  any  one. 


If  we  could  connect  this  with  any  clearly  defined 
trust,  the  Court  would  say,  that  although  she  was  not  to 
be  strictly  accountable  for  every  shilling,  yet  that  it  must 
be  bond  Jide  applied  to  the  object  specified.  But  here 
the  purpose  declared  by  the  testatrix  is  limited  ;  and  for 
what  remains  beyond  that,  she  is  not  to  account.  I  do 
not  say  that  the  result  is  quite  satisfactory ;  but  look- 
ing 
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ing  at  the  whole  of  the  will,  considering  the  provisions 
in  it,  and  that  there  are  positive  words  giving  her  the 
residue,  and  excluding  account,  the  best  judgment  I 
can  form  is,  that  the  surplus  was  intended  for  her. 

It  has  been  asked,  how  the  legacy  given  to  the  niece 
in  the  codicil  is  to  be  explained  ?  and  certainly  it  is  a 
fair  observation,  that  there  is  a  contrast  in  that  respect 
between  the  will  and  codicil ;  but  it  is  to  be  remem- 
bered, that  the  legacies  would  be  paid  in  preference  to 
the  residue ;  and  it  was  not  unnatural  that  the  testatrix 
should  therefore  provide  a  certain  sum  for  her. 

This  is  the  best  view  I  can  take  of  the  case,  looking 
at  the  whole  of  the  will ;  at  the  provisions  made  for 
others  of  the  family ;  at  the  whole  residue  being  given 
to  the  niece ;  at  the  circumstance  that  nothing  else  is 
given  to  her  by  the  will,  and  at  the  direction  that  she 
shall  not  be  liable  to  account.  The  consequence  is, 
that  there  must  be  a  declaration  that  she  is  entitled, 
subject  to  a  trust  to  apply  a  part  tP  the  education  of  her 
son  :  he  must  be  properly  and  liberally  educated,  and  so 
much  as  the  Master  may  think  proper  must  be  set 
apart  for  that  purpose;  his  education,  however,  must 
terminate  with  his  minority;  itr  cannot  go  on  for  ever: 
and  it  cannot  extend  to  giving  any  auxiliary  benefits  in 
the  future  course  of  his  life,  (a) 
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His  Honor  doth  declare,  that  the  said  Plaintiff 
22.  G.  H.  is  entitled  to  the  dear  residue  of  the  real  and 

personal 

(a)  The  statement  of  the  following  case  is  taken  from  the  printed 
appeal  papers. 

Thurston  v.  Ellington,  Dom.  Proc,  27th  February  1727. — J. 
Thurston,  by  his  will,  gave  some  real  estates  to  his  sons  in  fee,  and 

2000/. 
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personal  estate  of  the  said  testatrix,  L.  P.,  subject  to 
a  sufficient  fund  being  set  apart  for  the  education  of 
the  defendant,  F.  G.  H.f  the  infant,  during  bis  minority, 
and  doth  order  that  it  be  referred  to  the  Master,  M.  A* 
to  enquire  and  state  to  the  Court  what  will  be  a  suf- 
fi  to  be  appropriated  for  the  purpose  of  se- 

curing to  the  Defendant,  F.  G.  H.,  the  benefit  of  edu- 
cation during  his  minority. 

Reg.  Lib.  A.  1821.  fo.  618. 


2000/.  to  his  daughter;  and  then  gave  his  money  and  securities  for 
money  to  be  laid  out  in  houses  and  lands  by  his  wife,  (whom  he 
appointed  his  executrix,)  and  to  be  settled  upon  his  two  sons,  and 
proceeded  thus  — "  Item,  my  will  and  meaning  is,  my  wife  shall 
receive  the  rents  and  profits  of  all  my  estate  until  my  children  attain 
the  age  of  twenty-one,  and  to  maintain  my  children  as  she  thinks 
convenient,  and  when  they  do  come  of  age,  she  shall  not  be  liable 
to  give  them  any  account  of  the  rents  and  profits  by  her  received 
all  that  time."  The  interest  on  the  securities,  received  by  the 
widow  during  the  minority  of  the  sons,  amounted  to  about  4000&, 
and  a  bill  was  filed  by  them  for  an  account  of  it.  On  their  behalf, 
it  was  insisted  that  the  above  clause  could  only  be  construed  to 
extend  to  the  rents  and  profits  of  the  real  estate,  which  were  about 
700/.  per  annum,  and  more  than  sufficient  for  the  maintenance  of 
the  sons,  and  that  all  the  money,  without  distinction  of  principal 
and  interest,  was  directed  to  be  laid  out  in  lands  for  the  benefit  of 
the  sons,  and  that  the  mother  was  otherwise  amply  provided  for. 
At  the  hearing,  on  the  21st  of  June  1721,  Lord  Macclesfield  dis- 
missed the  bill9  with  costs,  declaring  that  the  interest  money  was, 
by  the  will,  given  to  the  mother  and  not  to  the  sons.  On  appeal 
to  the  House  of  Lords  this  decree  was  affirmed.  —  Lord's  Journals, 
vol  xxiii.  p.  197. 
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Rolls. 
BUSK  v.  LEWIS.  Dee.6.1. 


T 


HIS  was  a  bill  for  tithes,  against  several  occupiers  A  modus  of 

of  land  in  the  parish   of  Nantmett,   and  certain  pavaSleb"v 

chapelries  annexed.     The  bill  stated,  and  it  was  ad-  every  occupier 

mitted,  that  the  chantor  and  chapter  of  the  cathedral  Qf  the  tithe  of 

church  of  St.  David's  were  the  rectors,  and  that  they  W5  Hcld> 

bad. 

were  as  such  entitled  to  a  moiety  of  the  tithes  both  great      A  modus  of 

and  small,  and  that  the  vicar  was  entitled  to  the  other  a  f}11^ "Sf?  * 
7  milch  cow  in 

moiety.      Both    moieties    had    been    demised    to    the  lieu  of  the 
th  .   .-a*  tithe  of  milk : 

Plaintiff.  Held,  rank. 

The  Defendants,  by  their  answer,  stated  as  follows, 
viz.  "  That  there  is,  and  has  been  from  time,  &c.  an 
ancient  and  laudable  custom  within  and  throughout  the 
said  parish  and  rectory  of  NantmeU,  and  the  chapelries 
in  the  said  bill  mentioned,  annexed  thereto,  that  every 
occupier  of  lands  within  the  said  parish  and  rectory  and 
chapelries  shall  pay  one  penny  yearly  in  lieu  of  the 
tithes  of  hay,  and  one  penny  yearly  in  lieu  of  the  tithes 
of  calves,  both  of  which  said  sums  are  payable  at 
Easier;  and  that  there  also  is,  and  hath  been  from  time, 
&c  within  and  throughout  the  same  parish  and  rectory 
and  chapelries,  one  other  ancient  and  laudable  custom, 
that  every  occupier  of  lands  within  the  said  parish  and 
rectory  and  chapelries,  shall,  in  lieu  of  the  tithe  of  milk, 
pay  in  every  year  one  shilling  for  each  milch  cow  that  % 

liad  a  calf,  and  is  summered  within  the  parish ;  and  six- 
pence for  every  barren  cow,  (that  is  to  say)  for  every 
cow  that  gives  milk  and  had  not  a  calf  that  summer; 
Ixrth  the  said  sums  to  be  paid  on  the  first  of  November 
yearly." 

Witnesses 
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1621.  Witnesses  were  examined  on  both  sides,  but  the  case 

being  argued  and  determined  with  reference  only  to  the 
validity  of  the  customs  as  laid,  the  evidence  was  not  en- 
tered into. 

Mr.  Agar  and  Mr.  Lovat  for  the  Plaintiff. 

The  form  in  which  the  moduses  are  laid  is  open  to 
objection  as  inaccurate,  in  not  setting  forth  to  whom  the 
payments  are  to  be  made,  whether  the  vicar  or  rector  is 
to  receive  them:  neither  could  claim  them  upon  the 
statement  here  made. 

Independently  of  this,  they  are  bad  in  substance. 
The  modus  for  hay  does  not  possess  the  necessary  qua- 
lification of  certainty:  it  is  what  has  been  termed  a 
leaping  or  dancing  modus,  liable  to  fluctuation  from 
time  to  time  according  to  the  quantity  of  land  which 
each  occupier  may  have,  and  to  be  reduced  to  a  single 
penny  by  the  whole  parish  being  thrown  into  the  bands 
of  one  person.  It  is  also  unreasonable,  in  making  the 
small  proprietor  pay  the  same  as  the  great.  *  In  Travis 
v.  Oxton  (a),  a  modus  exactly  the  same  as  this  was  held 
to  be  bad ;  and  that  case  has  been  followed  by  the  late 
case  of  Williamson  v.  Lord  Lonsdale  (J),  notwithstanding 
the  doubts  entertained  by  Sir  W.  Grant  in  Blackburn  v. 
Jepson  (c),  and  Leyson  v.  Parsons,  (d)  They  also  cited 
Markham  v.  Laycock  (e\  and  observed  that  the  modus 
for  calves  was  objectionable  on  the  same  grounds. 

(«)  Gwill.  1066.  5  Wood.  523.       7  Bro.  P.  C.  49.,  ed.  Tomt. 
1  Anstr.  308.  n. 

(6)  1  Daniel,  49.  5  Price,  25. 

(c)  17  Fes.  473.  This  case  has  since  been  heard  on  appeal  before? 
the  Lord  Chancellor,  who  held  the  modus  to  be  bad;  3  Swanst.  132- 

(d)  18  Fes.  173. 

(e)  Gwill.  1359.  4  Wood.  375. 

The 
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The  modus  of  a  shilling  for  a  milch  cow,  in  lieu  of  tithe  1621. 
of  milk,  is  laid  too  loosely,  as  it  is  stated  that  every  oc- 
cupier is  to  pay  it ;  and  it  has  been  decided  to  be  rank  in 
1*ranklyn  v.  The  Master  and  Brethren  of  St.  Cross,  (a) 
As  it  is  laid,  it  extends  only  to  cows  that  are  summered 
within  the  parish ;  but  in  llumney  v.  Beale  (ft),  the  Court 
af  Exchequer  disallowed  a  modus  laid  in  the  same 
language,  from  the  uncertainty  of  the  word  summered. 

Mr.  Home  and  Mr.  Wilbraham  for  the  Defendants. 

As  to  the  form  in  which  the  moduses  are  laid,  it  is 
lot  necessary  to  state  to  whom  they  are  payable,  as 
here  is  no  dispute  as  to  who  has  the  right  to  the  tithes, 
md  the  only  question  is  the  mode  of  payment.  In  the 
nodus  for  hay,  in  speaking  of  every  occupier,  of  course 
hose  only  who  have  meadow  land  are  meant  It  is 
rue  that  Travis  v.  Oxton  was  a  decision  against  this 
nodus,  but  the  subsequent  case  of  Bennett  v.  Bead  (c), 
n  principle  supports  it;  the  modus  there  was  two-pence 
)ayable  by  every  inhabitant  householder  in  lieu  of  the 
ithe  of  gardens  and  orchards,  of  wood,  and  of  agist- 
nent*  There  was  the  same  uncertainty  as  in  this  case 
rith  respect  to  the  quantity  of  land  covered  by  the 
nodus,  and  it  was  liable  to  fluctuation  from  the  same 
Buses.  But  the  Court  thought  it  sufficiently  certain, 
rod  established  it,  rejecting  the  consideration  of  the  pos- 
sibility of  a  reduction  of  the  number  of  inhabitants. 
Jpon  the  same  principle,  a  reduction  of  the  number  of 
xxupiers  is  not  to  be  contemplated  here,  and  there  is  at 
east  as  much  chance  of  the  clergyman  being  benefited 
)y  an  increase  as  of  bis  being  injured  by  a  decrease. 
Hie  cases  of  Travis  v.  Oxton,  and  Bennett  v.  Read  have 

(a)  Bunb.  78.     Gwill.  629.     2  Wood,  185. 

(b)  Daniel935. 
(<?)  Gwill.1272.     1  Arutr.  522.B. 


i 
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1821,  always  been  considered  as  irreconcilable;  they  are  so 
treated  by  the  Lord  Chief  Baron  in  Williamson  v.  Lord 
Lonsdale,  and  also  by  Sir  W.  Grant  in  Blackburn  v. 
Jepson,  and  Leyson  v.  Parsons.  To  avoid  the  decision 
between  the  conflicting  authorities,  he  in  the  first  of 
those  cases  directed  an  issue,  reserving  the  question,  but 
in  Ley  son  v.  Parsons  he  arrived  at  the  conclusion  that 
Bennett  v.  Read  as  the  latest  of  the  two  cases  ought  to 
prevail,  and  decreed  in  favour  of  the  modus.  The  con- 
trast between  Travis  v.  Oxton  and  Bennett  v.  Bead  can 
only  be  accounted  for  by  supposing  the  Court  upon  re- 
consideration to  have  seen  reason  to  alter  the  opinion 
it  expressed  in  the  former  of  those  cases. 

With  respect  to  the  modus  for  milk,  though  it  is 
one  that  in  a  former  case  was  held  rank,  yet  the  courts 
have  of  late  been  less  inclined  to  decide  upon  ques- 
tions of  rankness  than  formerly,  generally  referring  them 
to  a  jury.  In  a  late  case  in  the  Exchequer  an  issue  was 
directed  to  try  a  modus  of  nine-pence  for  a  milch  cow.  (a) 

The  Master  of  the  Rolls. 

The  mode  pursued  in  the  argument  of  this  case  is 
productive  of  great  convenience.  For  whatever  may 
become  of  the  question  of  fact,  the  enquiry,  if  it  is  to  be 
made,  must  be  attended  with  a  great  consumption  of 
time,  and  probably  with  heavy  expence  ;  and  it  is,  there- 
fore, the  most  convenient  course,  and  in  practice  the 
most  usual,  to  consider  first  the  legal  validity  of  the  de- 
fence set  up.  It  is,  however,  always  with  great  doubt  that 
I  venture  to  differ  from  my  predecessor,  who,  in  the  cases 


(a)  The  name  of  the  case  alluded  to  was  not  mentioned.  In 
Leaihcs  v.  Newitt,  4  Pricc,355.,  a  modus  of  one  shilling  for  a  milch 
cow,  in  lieu  of  the  tithe  of  milk,  was  sent  to  an  issue.  This  case 
was  not  cited. 

that 
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that  have  been  mentioned,  suspended  his  opinion  on  the        1821. 
point  of  law  till  after  the  decision  of  the  issue. 

For  the  purpose  of  the  argument,  we  must  assume  the 
modus  to  be  established  in  point  of  fact  as  far  as  evidence 
can  establish  it.  We  must,  therefore,  suppose  it  to  be 
what  a  modus  always  is,  a  contract  before  the  time  of 
legal  memory  between  the  parties  interested,  agreeing  as 
to  what  should  be  permanently  the  mode  of  paying  tithe 
in  future ;  and  though  contracts  of  this  kind  could  bind 
the  rights  of  the  church,  still  they  were  of  a  peculiar 
nature,  for  the  interests  of  the  public  as  well  as  those  of 
the  church  were  concerned,  it  being  the  interest  of  the 
public  to  uphold  the  ministers  of  the  church  by  a  per- 
manent provision,  which  a  contract  inadvertently  en- 
tered into  by  the  patron  might  materially  injure.  It  is 
this  consideration  which  has  introduced  the  cases  as  to 
the  legality  of  moduses,  and  which  makes  it  necessary  to 
enquire,  in  the  first  place,  whether  the  alleged  custom  is 
good  in  point  of  law. 

It  is  laid  here  in  the  best  mode  to  give  it  validity,  viz. 
as  a  custom  and  not  as  a  prescription ;  the  distinction 
between  which  is  adverted  to  in  several  cases,  and  par- 
ticularly in  the  argument  of  Lord  Redesdale  at  the  bar, 
in  Bennett  v.  Read.  The  custom  is,  for  every  occupier 
of  lands  to  pay  one  penny  yearly  ih  lieu  of  the  tithe  of 
hay,  and  one  penny  yearly  in  lieu  of  tithe  of  calves ;  and 
in  the  outset  I  will  dispose  of  the  objection,  that  it  is  not 
stated  to  whom  these  sums  are  payable.  This,  I  think, 
ought  not  to  prevail,  for  it  is  not  like  the  case  in  which 
exceptions  were  taken  to  the  answer  for  not  setting  forth 
to  whom  the  modus  was  payable :  in  that  case  there  was 
a  question  to  whom  the  tithe  was  due;  it  was  one  point 
in  the  cause.     But  here  there  is  no  dispute  about  it:  it 

B  b  2  is 
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1821.       is  admitted^  that  all  the  tithes  belong  in  moieties  to  the 

v  "T  -  "- '     rector  and  vicar. 
Busk 

v. 
Lewis.  »pjje  modus  is  payable  by  every  occupier  of  lands ; 

and,  first,  it  is  to  be  observed,  that  no  regard  is  had  to 

residence  or  inhabitancy ;   it  is  only  required  that  the 

party  should  be  an  occupier  of  lands.    It  is  argued,  that 

the  word  land  here  must  be  taken  to  mean  land  bearing 

the  tithable  article  to  which   the  modus  applies.     In 

answer  to  this  we  mav  observe,  that  land  ex  vi  termini 

may  comprehend  land  of  every  description ;  and  if  we 

look  more  particularly  to  the  definition  of  it,  Lord  Coke 

says,  that  it  applies  more  properly  to  arable  land  (a), 

and  it  is  used   in  that  sense   in  writs.     I  think   it  is 

clear  that  it  cannot  be  confined  to  meadow. 

The  next  observation  is,  that  every  occupier  is  to  pay 
the  same  sum,  without  reference  to  the  quantity  of  land 
which  be  holds.  The  objection  made  is,  that  this  does 
not  possess  the  characteristic  that  is  always  necessary  to 
give  validity  to  a  modus,  viz.  certainty.  No  rule  is 
better  established  than  that  you  cannot  take  away  a 
right  that  is  certain,  and  substitute  a  precarious  com- 
pensation. The  law  has  wisely  provided  an  income  for 
the  clergyman,  which,  though  not  entirely  certain,  as  it 
depends  partly  on  the  mode  of  cultivation,  yet  possesses 
certainty  to  this  extent,  that  if  the  course  of  husbandry 
and  the  nature  of  the  land  continue  unchanged,  no  con- 
trivance of  the  occupier  can  reduce  it.  It  is  not  neces- 
sary  to  refer  to  authorities  to  shew  that  uncertainty  is  a 
radical  objection  to  a  modus;  I  would  only  mention 
the  class  of  cases  on  the  point  which  are  cited  in  Startup 
v.  Dodderidge.  (b) 

(a)  Co.  Lit.  i  a.  (b)  GwiU.  587. 

Con- 
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Considering  this  modus  upon  principle,  it  is  difficult  1821. 
to  state  one  more  precarious.  It  depends  on  the  will 
of  the  occupiers.  There  may  be  the  same  number  of 
houses  and  of  inhabitants,  but  the  land  may  be  at  one 
time  in  the  occupation  of  many  persons  or  of  one.  By 
turning  all  the  land  into  meadow,  and  consolidating  it 
in  one  band,  die  clergyman's  income  would  be  reduced 
to  a  single  penny.  The  case  of  Travis  v.  Oxton  is  an 
instance  of  this :  there  one  of  the  Defendants  had  con- 
solidated a  number  of  tenements  together,  so  as  to 
increase  his  rent  from  4/.  to  1 70/.,  and  he  might  have 
gone  on  in  the  same  manner  to  any  extent,  continuing 
always  to  pay  the  same  modus.  Thus  the  clergyman's 
income  is  precarious,  shifting,  and  desultory,  changing 
with  every  change  of  the  occupation,  depending  not  on 
the  cultivation  but  upon  the  acts  of  parties  whose 
interest  is  opposite  to  his,  and  who  by  an  easy  con- 
trivance may  reduce  the  quantum  of  the  payment.  The 
law  cannot  place  the  rector  in  such  a  situation  :  if  un- 
certainty be  ever  a  ground  of  objection,  uncertainty  like 
this  must  be  fatal. 

But  it  is  argued  that  the  cases  have  decided  the  point : 
it  is  supposed  that  there  is  some  conflict  of  authorities, 
and  that  Bennett  v.  Read  has  superseded  the  two  earlier 
cases  of  Turton  v.  Clayton  («),  and  Trpxis  v.  Oxton. 
With  respect  to  this,  I  have  always  been  much  sur- 
prised to  hear  the  observations  made  upon  the  two 
cases  of  Travis  v.  Oxton,  and  Bennett  v.  Bead.  I  have 
read  them  both  attentively :  they  are  very  well  reported, 
particularly  Bennett  v.  Read,  which  is  taken  from  a 
note  by  Mr.  Car,  and  from  a  manuscript  of  JLord  Chief 
Justice  Eyre,  a  name  that  has  great  authority  with  me, 
particularly  on  questions  relating  to  tithes.     His  judg- 

(«)  Bunb.  80.     Gwili.  628.,    2  Wood,  180. 

B  b  3  merits 
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ments  were  very  elaborate,  and  generally  in  writing; 
and  when  the  energy  of  mind  which  he  applied  to  them 
v.  is  considered,  I  am  surprized  that  it  could  be  supposed 

that  he  had  contradicted  himself,  and  decided  differently 
in  the  two  cases.  I  think  that,  upon  an  attentive  pe- 
rusal, they  will  be  found  to  be  reconcilable.  The  case 
of  Travis  v.  Oxton  is  exactly  in  point  with  the  present ; 
and  it  was  determined  that  the  modus  depending  on 
the  occupation  of  the  land,  without  reference  to  quan- 
tity, and  being  open  to  the  possibility  of  being  reduced 
to  a  single  penny  by  the  consolidation  of  the  farms, 
could  not  stand.  The  cause  was  reheard  in  the  Ex- 
chequer, and  so  well  were  the  parties  satisfied,  that  this 
point  was  abandoned.  There  was  then  an  appeal  to 
the  House  of  Lords,  where  the  principle  was  recognized ; 
but  an  issue  was  directed  to  try  whether  the  tilt-penny 
had  been  paid  in  lieu  of  hay;  for  one  question  was, 
whetjier  the  Plaintiff,  the  vicar,  was  endowed  of  the 
tithe  of  hay,  and  to  prove  that  he  was,  he  set  up  this 
payment  that  had  been  made  to  him  in  lieu  of  it.  The 
issue  was  accordingly  tried,  and  the  jury  found  that  the 
payment  of  the  penny  was  for  hay:  that  fact  being 
established,  and  it  being  then  admitted  that  it  could  not 
stand  as  a  modus,  an  account  was  decreed. 

It  is  supposed  that  this  case,  with  all  the  authority 
belonging  to  it,  was1  over-ruled  by  Bennett  v.  Read." 
It  would  be  extraordinary  if  it  were  so,  when  decided 
by  the  same  judges.  And  we  find  in  his  judgment 
Chief  Justice  Eyre  takes  notice  of  Travis  v.  Oxton,  and 
declares  his  opinion  to  continue  the  same,  distinguishing 
it  from  the  case  before  him.  The  same  Court  in  1791, 
in  Markhain  v.  Laycock,  adverts  to  Travis  v.  Oxton, 
recognizing  it  as  good  law.  We  could  not,  therefore, 
be  warranted  in  supposing  that  its  authority  has  been 
in  any  degree  shaken  by  Bennett  v.  Bead,  and  indeed 

the 
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the  two  cases  are  obviously  distinguishable.     In  Bennett        1821. 
v.  Read  the  sum  of  two-pence  annually  was  paid  by 
every   inhabitant   householder  occupying  a  messuage, 
cottage,  garden,  orchard,  yard,  land,  meadow,  or  pas- 
ture ground,  in  lieu  of  the  tithe  of  the  produce  of  any 
garden,  yard,  or  orchard,  and  of  wood  and  agistment. 
It  was  payable  by  every  householder,  whether  occupying 
land  or  not ;  it  could  not,  therefore,  be  affected  by  con- 
solidating the  lands,   but  depended  on  the  number  of 
inhabitants.      It   was,    therefore,    considered   to   be  a 
custom  coeval  with  the  right  of  tithing,  arising  from  an 
agreement  by  the  inhabitants  to  be  taxed  in  this  manner, 
paying  a  fixed  sum  for  every  house'     If  the  land  was 
occupied  by  foreigners  or  outners,  it  was  liable  to  pay 
tithe  in  kind ;  the  residents  only  were  protected.     Thus 
the  clergyman's  income  was  in  a  great  degree  certain. 
The  Court   thought  that  this  was  a  certainty  "  to  a 
common  reasonable  intent,"  using  the  words  of  Lord 
Hardmicke  in  Hardcastle  v.  Smithson  (a),  and  that  this 
was   sufficient  to  render  it   unfit  to  overturn   an  im- 
memorial usage,  there  being  nothing  against  it  but  the 
possibility  of  fluctuation  by  a  reduction  of  the  number 
of  inhabitants,  a  contingency  which  the  Court  thought 
too  remote  to  operate.     It  was  not  like  this,   an  un- 
certainty that  put  it  in  the  power  of  the  inhabitants  to 
reduce  the  income  of  the  clergyman,  without  affecting 
themselves.    It  was  a  fixed  tax  upon  the  houses :  in  this 
case   the  payment  is  governed  by  a  reference  to  the 
occupation  of  the  land,  without  being  measured  by  the 
quantity.     The  two  cases  are,  therefore,  quite  distinct, 
and  it  seems  to  me  that  they  have  always  been  so  con- 
sidered by  the  Court  of  Exchequer.    In  the  subsequent 
case  of  Markham  v.  Lay  cock  a  modus  of  three-pence 

(a)  2Atk.246. 

B  b  4  for 
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1821.        for  an  oxgang  of  land  was  set  aside,  on  account  of  the 
uncertainty  of  the  quantity  of  land  which  that  denoted. 

Thus  the  matter  stood,  in  point  of  authority,  till  the 
case  of  Blackburn  v.  Jepson.  The  able  and  learned 
Judge  who  then  presided  here  appears  to  have  thought 
that  the  cases  of  Travis  v.  Oxton  and  Bennett  ap- 
proximated so  closely  as  to  interfere  with  each  other. 
The  course  he  took  was  to  send  it  to  an  issue  first;  this 
case  is  not,  therefore,  to  be  looked  on  as  a  decision.  In 
JLeyson  v.  Parsons  he  went  further,  and  expressed  an 
opinion  favourable  to  the  modus.  We  have  not  in  that 
case  the  manner  in  which  the  modus  was  laid ;  bnt  from 
the  account  given  of  it  I  should  suppose  that  it  came 
under  the  same  class  with  Travis  v.  Oxton,  and  ought  to 
have  been  decided  according  to  it. 

The  question  came  under  the  consideration  of  the 
Lord  Chief  Baron  in  Williamson  v.  Lord  Lonsdale, 
which  is,  I  believe,  the  last  case :  he  at  first  expressed 
the  same  doubts  as  to  the  conflict  of  the  cases ;  after- 
wards, correcting  himself  on  further  consideration,  he 
decided  the  modus  to  be  bad.  This  is  the  latest  autho- 
rity;  and  I  think  that,  considering  the  uncertainty  of  this 
modus,  and  looking  at  all  the  cases,  I  am  warranted  in 
saying  that  it  cannot  stand  either  upon  principle  or 
authority.   - 

The  modus  for  calves  must  be  considered  to  be  a 
part  of  the  same  ancient  custom  with  that  for  hay ;  at 
least  it  is  so  laid :  it  follows  it  without  any  break ;  and 
there  are  only  stated  to  be  two  customs.  Then  sup- 
posing it  to  be  one  entire  custom,  it  cannot  be  broken 
into  parts ;  and  if  one  part  cannot  stand,  the  other  must 
fall  also.  It  is,  besides,  open  to  the  same  objection  as 
the  other,  though  not  to  the  same  extent.     There  is  the 

same 
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same  unreasonableness  as  in  the  anonymous  case  in        1821. 
1  Ventris,  p.  3.,  where  it  was  held  that  a  modus  for 'the 
occupiers  of  a  manor,  or  any  parcel  thereof,  to  pay  four- 
pence  was  unreasonable,  as  one  who  held  a  few  feet  of 

land  only  had  to  pay  the  same  sum.     So  it  is  unreason-  Modus  for 

every  occupier 
able  to  pay  the   same  sum  for  calves,   whatever   the  of  lands  to 

number  may  be.     But  independently  of  this,  the  modus  pay  a  penny 
must  fall  as  being  part  of  the  same  custom  with  that  tithes  of 
already  considered.  <*Xlfe*>  bad* 

With  respect  to  the  modus  for  milk,  the  objection  is, 
that  it  is  rank.  The  distinction  between  this  objection 
when  applied  to  a  farm  modus  and  when  applied  to  a 
modus  for  a  particular  article  is  well  settled,  the  courts 
being  always  more  unwilling  to  adopt  it  in  the  former 
case  than  in  the  latter.  On  the  subject  of  rankness  I 
have  always  felt  that  we  were  treading  on  doubtful 
ground,  from  the  difficulty  of  ascertaining  what  the 
value  of  the  article  was  at  the  time  when  the  agreement 
must  have  been  made,  if  it  had  existence  at  all.  But 
this  point  has  been  decided  in  Franklyn  v.  St.  Cross  as 
to  a  modus  of  exactly  the  same  amount  for  the  same 
article.  It  had  previously  been  held  in  Philips  v. 
Symes  (a)  that  eight-pence  for  a  cow  in  lieu  of  milk  was 
good.  In  Torriano  v.  Legge(b)  nine-pence  for  a  cow 
was  held  bad:  it  is  true  there  was  another  objection, 
that  the  modus  was  sixpence  or  nine-pence  according 
as  the  cow  was  depastured  upon  the  meadows,  or  upon 
the  uplands ;  and  it  was  uncertain  what  was  to  be  paid 
if  it  was  depastured  partly  on  the  one  and  partly  on 
the  other;  but  still  the  Court  countenanced  the  ob- 
jection to  nine-pence  as  rank.  It  is  said  that  lately  in 
the  Exchequer   nine-pence  for   a  cow  has   been  held 

(a)  Bunb.Hl.     Gwill.654. 

lb)  Gwill.  909.     1  Black.  Rep.  420.     3  Wood,  61. 

good ; 
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good;  if  so,  that  at  least  must  be  the  limit. •  It  is 
perhaps  not  very  satisfactory,  but  it  is  best  to  follow 
the  authority  which  has  decided  this  modus  to  be  rank. 
I  have  often  heard  of  moduses  of  smaller  sums  for  a 
cow,  but  never  of  any  so  large  as  this,  except  in  the 
case  in  which  it  was  overturned/  It  is,  besides,  open 
to  the  objection  arising  from  the  uncertainty  of  the  word 
summered,  which  is  a  qualification  that  cannot  be  struck 
out,  as  it  constitutes  a  material  part ;  and  according  to 
the  authority  of  the  case  of  Rumney  v.  Beale,  it  is  fatal 
to  the  modus. 

Reg.  Lib.  A.  1821 .  fo.  96L 


Dec.  10. 


M'DERMOTT  v.  KEALY. 


Order,  em- 
powering the 
Master  from 
time  to  time  to 
receive  propo- 
sals for  leases, 
and  to  report 
on  them. 


"MJTR.  HART  moved  for  a  reference  to  the  Master  to 
enquire  whether  it  would  be  for  the  benefit  of 
the  parties  to  grant  a  lease  of  a  part  of  the  estate  which 
was  the  subject  of  the  cause,  and  that  he  might  be  at 
liberty  from  time  to  time  to  receive  proposals  for  leases 
of  other  parts  of  the  estates,  and  to  approve  of  and  settle 
leases  as  there  might  be  occasion. 


The  Lord  Chancellor. 

That  cannot  be  done :  the  Court  never  makes  such  an 
order ;  it  does  not  delegate  to  the  Master  the  power  of 
sanctioning  the  leases.  But  you  may  have  an  order  for 
the  Master  to  consider  of  the  leases  that  may.  be  pro- 
posed from  time  to  time,  and  to  report  thereon  to  the 
Court.  That  will  save  the  estate  the  expence  of  an 
order  of  reference  on  each  occasion,  (a) 


(a)  See  Sari  of  Harrington  v*  Flemming,  1  Bro*  C.  C.  74. 


The 
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The  order  directed  that  the  Master  should  be  at        1821. 
liberty  from   time  to  time  to  receive  any  proposal  or        ~~  *  L ' 

]Vf  *Q  R  R  MOT  T 

proposals  for  any  other  lease  or  leases  of  any  other  part  v. 

of  the  estate  in  question,  and  from  time  to  time  to  report       K**ly. 
the  result  thereof,  with  his  opinion  thereon,  to  the  Court, 
whereupon  such  further  order  should  be  made  as  should 
be  just. 

Reg.  Lib.  B.  1821.  fo.  649. 


Rolls. 

HOOPER  v.  GOODWIN.  Dec-20- 

CUSANNAH  ANN  GOODWIN  by  a  codicil  to  her  Bequest  after 
A»J  *  the  Heath  of 

will,  dated  in  December  1819,  after  reciting  that  she  certain  annui- 

was  entitled,    upon  the  decease  of  certain  annuitants  tants  °f a  8Um 

.  set  apart  by 

named  in  the  will  of  her  late  father,  to  a  sum  of  10,500/.  the  Court  for 

3  per  cent,  consolidated  bank  annuities,  or  thereabouts,  {jhen^or  of 

being  a  fourth  part,  or  her  share  or  proportion,  of  certain  such  part  of  it 

3  percent,  consolidated  bank  annuities,  set  apart  under  the  by  reason  of  ' 

orders  of  the  Court  of  Chancery,  in  a  cause  of  Hooper  ^eir  deaths, 

have  been  as- 
v.  Goodwill  for  the  payment  of  such  annuitants,  gave  to  signed  or 

the  petitioner  the  said  sum  of  10,500/.,  or  other  her  ^f^fl 
fourth  part,   share,   or  proportion,  of  and  in  the  3  per  sum  which 
cent,  consolidated  bank  annuities  so  set  apart  as  afore-  d*red  ^bcT" 
said,  or  such  part  thereof  as  should  not,  by  reason  of  the  transferred  on 
death  of  any  of  the  said  annuitants,  have  been  assigned  an  annuitant 

or  transferred  unto  her  (the  said  testatrix's  name)  in  her  put  nad  noJ; 
.  been  actually 

life-time.  transferred, 

did  not  pass. 

By  an  order  made  on  the  21st  of  April  1820,  upon  the 
death  of  one  of  the  annuitants,  the  sum  of  166/.  135.  4</. 
consols  (being  a  fourth  part  of  the  sum  appropriated  to 
answer  his  annuity),  was  ordered  to  be  transferred  to 
the  testatrix.  She  died  before  it  was  actually  trans- 
ferred.    The   present    petition    prayed    (inter   alia)    a 

transfer 
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transfer  of  this   sum  of  166/.  13s.  Aid.  consols  to  the 
petitioner. 

Mr.  Fairer  for  the  petitioner.  x 

Mr.  Tinney  on  the  other  side. 

The  Master  of  the  Rolls. 

The  testatrix  having  first  given  the  10,500/.  stock, 
describing  it,  qualifies  it  by  saying,  "  or  such  part 
thereof,  &c."  The  question  is,  whether  the  event  has 
taken  place  which  was  to  cut  down  the  gift.  I  am  dis- 
posed to  think  that  this  sum  is  not  included;  it  had 
virtually* altered  its  form;  it  had  ceased  to  be  rever- 
sionary, and  had  become  immediately  disposable  by 
her.  It  was  no  longer  set  apart  for  the  payment  of  the 
annuitants.  The  bequest  is  of  such  part  as  should  not 
by  reason  of  the  death  of  the  annuitants  have  been  as- 
signed or  transferred  to  her.  This  looks  to  the  death 
of  the  annuitants  as  the  event  that  was  to  make  the  dif- 
ference. She  meant  evidently  to  give  so  much  of  it  as 
she  could  not  touch ;  but  when  it  came  into  possession, 
it  was  to  cease  to  be  the  fund  for  the  legatee.  The 
order  of  the  Court  prior  to  her  death  had  directed  it  to 
be  transferred :  was  not  that  "  assigning"  within  the 
meaning  of  the  will  ?  It  belonged  to  her,  and  was  as- 
signed and  directed  to  be  paid  to  her.  On  the  whole, 
I  think  the  petitioner  is  not  entitled  to  the  sum  in 
question. 


j 
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1851. 


WARTNABY  v.  WARTNABY,  lkc.19,20. 

A   MOTION  was  made  on  the  part  of  the  Defendant  A  bill  may  be 

to  take  the  bill  off  the  file,  upon  the  ground  of  the  fiieTf  filed  hi 

Plaintiff's  having  been  for  some  time  reduced  by  age  tne  name  °f 

and  infirmity  to  a  state  of  mental  imbecility,  which  who  is  in  a 

rendered  her  incapable  of  giving  authority  for  the  insti-  8tate  of  men- 
«    .  .  00  j  taj  incapacity. 

tution  of  the  suit     Several  affidavits  were  filed  on  both  SembU. 

sides  with  reference  to  the  state  of  her  mind,  and  to  the    „A  "?*  £"? 

'  properly  lnsti- 

circumstances  of  the  suit.    It  appeared,  that  the  bill  was  tuted,  the  pro- 
filed in  May  1820,  for  an  account  of  various  trans-  ^  be" toyed 
actions,  in  which  the  Defendant,  the  Plaintiff's  son,  on  the  ground 

-     ,  ,         .  .  ,  .  of  the  Plain- 

had  acted  as  her  agent  with  respect  to  her  property,  tiff's  subae- 

He  had  put  in  his  answer,  and  also  filed  a  cross  bill,  quentlybe- 

r  coming  1m- 

An  answer  to  the  cross  bill  was  prepared  for  her ;  but  becile. 
upon  the  commissioners  attending  her  to  swear  her  to 
it,  they  declined  taking  it,  thinking  her  not  in  a  con- 
dition to  have  an  oath  administered.  She  shortly  after- 
wards came  to  the  neighbourhood  of  London,  and  one 
of  the  Masters  attended  her  for  the  purpose  of  taking 
the  answer,  but  he  declined  for  the  same  reason.  On 
the  other  hand,  several  persons  spoke  to  her  sanity  at 
the  time  of  the  commencement  of  the  suit,  and  sub- 
sequently ;  and  some  written  authorities  for  proceeding 
in  her  name,  signed  by  her,  were  produced. 

Mr.  Hart,  Mr.  Heala\  and  Mr.  Sitnpkinson  in  sup- 
port of  the  motion. 

The  Attorney  General,  Mr.  Horne,  and  Mr.  Boots 
against  it. 

The* 
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Wartnaby 

V. 

Wabtnaby. 


The  Lord  Chancellor. 

This  is  a  motion  now  made  to  take  off  the  file  this 
bill  which  was  filed  in  May  1820,  and  it  is  founded  upon 
this  proposition,  that  the  bill  is  not  the  bill  of  the  Plain- 
tiff, but  that  somebody  is  using  her  name  in  it,  without 
her  authority,  she  not  being,  as  it  is  said,  in  a  state  of 
mind  competent  to  give  such  authority.     There  have 
been  often  motions  for  taking  bills  off  the  file ;  some- 
times the  Plaintiff  has  made  an  application  for  that 
purpose,  on  the  ground  of  his  not  having  sanctioned  the 
suit.     The  Court  has  in  such  cases  sometimes  granted 
the  application,  and  sometimes  refused  it,  making  the 
solicitor  indemnify  the  Plaintiff.     I  do  not  remember 
any  instance  of  a  motion  of  this  kind  by  the  Defendant, 
but  certainly  there  may  be  cases  of  such  abuse  as  the 
Court  would  attend  to ;  as  a  short  time  ago,  when  it  was 
suggested  that  a  bill  had  been  filed  in  the  name  of  a 
dead  man.    And  so  if  the  mind  of  a  person  was  gone,  so 
that  she  could  not  as  a  matter  of  choice  authorize  the 
suit,  it  might  be  considered  in  the  same  way  as  if  she 
was  actually  dead.     It  is  said  here  that  some  persons 
have  instigated   the   Plaintiff  to   commence   this  suit 
against  her  wishes.     But  the   Court  cannot  stop  the 
proceeding  on  that  ground,  if  she  had  judgment  enough 
to  determine  whether  she  should  give  way  to  that  in- 
stigation, much  less,  if  the  proceeding  be  a  proper  one 
with  a  view  to  her  rights  and  interests ;  and  it  is  impos- 
sible to  say  that  this  bill  was  one  that  was  improper  to 
be  recommended. 


His  Lordship  then  went  through  the  different  facts 
appearing  on  the  affidavits ;  remarking  upon  the  circum- 
stances of  the  Defendant  having  answered  the  bill,  his 
having  written  letters  to  the  Plaintiff,  and  having  filed  a 
cross  bill  for  discovery,  as  proving  that  he  did  not  then 

consider 


i 
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consider  her  incompetent     He  cannot  say  that  she  had        1821. 

not  judgment  to  understand  the  letters  which  he  addressed     *-"'  *'*-* 
it.  •  iii        Wartnaby 

to  her.     His  act  in  filing  the  cross  bill  shewed  that  he  v. 

thought  he  was  dealing  with  a  person  that  could  give 
useful  discovery.  The  motion  rests  on  the  ground  of 
her  being  incompetent  now;  and  certainly  what  was 
done  with  respect  to  taking  her  answer  excites  consider- 
able suspicion,  which  it  is  now  attempted  to  throw  back 
to  May  1820,  and  from  it  to  raise  an  inference  that  she 
was  then  incompetent,  notwithstanding  these  inter- 
mediate proceedings. 

Then  this  question  arises :  Is  the  suit  to  proceed, 
supposing  her  to  be  thus  incompetent  now  ?  and  I  think 
it  difficult  to  say,  that  if  the  suit  be  proper,  and  the 
further  prosecution  of  it  be  proper,  and  her  state  of 
mind  be  such  that  she  cannot  revoke  the  authority  pre- 
viously given,  that  upon  that  ground  the  Court  would 
stay  the  proceedings.  But  to  take  the  bill  off  the  file, 
and  make  the  answer  waste  paper,  would  be  quite  a  dif- 
ferent thing.  I  cannot  make  this  order,  nor  substitute 
any  other  for  it :  but  let  the  parties  at  the  next  seal  in- 
form me  what  they  will  do  as  to  referring  the  matters  in 
difference.  I  must  say,  that  at  the  institution  of  the  suit 
nothing  appears  to  me  to  have  been  done  that  ought  not 
to  have  been  done.  I  cannot  say  the  same  with  respect 
to  taking  the  answer. 


It  was  understood  that  a  reference  was  afterwards 
agreed  to. 


END    OF    PART  II. 
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IN   THE 


HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 

EASTER    TERM, 
1  Geo.  IV.  1821. 


The  ATTORNEY-GENERAL  v.  The   MASTER    Ftb.s.o.  if. 
and  FELLOWS  of  CATHERINE  HALL,  CAM-  12, 

BRIDGE. 

JifARY  RAMSDEN,   widow,    by  her  will   dated  Devise  to  a 
u.  VJL  college  for 

3d  November  174*3,  gave  all  her  estates,  both  real  founding  ad- 

and  personal,  to  trustees,  upon  trust,  and  for  the  several  ^lUo,n.al  fel- 
,  .  .  lowships  and 

uses  therein  mentioned ;  and,  after  certain  bequests  and  scholarships, 

directions,  devised  as  follows :  "  And  my  will  is,  that  S£SV^Steh 

certain  sti- 
pends were  to  be  paid  to  the  new  members  out  of  the  rents,  and  the  testatrix  hoped 
that  a  surplusage  would  remain  for  the  benefit  of  the  college,  which  was  to  be 
thrown  into  the  common  stock  of  the  college,  and  improved  as  a  fund  for  the  repairs 
of  the  college  in  general,  discharging  debts,  building,  buying  books,  or  other  such 
public  uses  within  the  college.  The  rents  having  increased  considerably,  held,  that 
the  surplus  not  required  for  repairing,  building,  &c.  belonged  to  the  old  foundation. 
Devise  of  an  estate  for  charitable  purposes,  with  a  direction  that  the  rents  should 
not  be  raised :  Held,  that  this  direction  was  void,  and  that  there  was  no  resulting 
trust  for  the  heir  at  law  as  to  the  increased  rents. 

C  c  when 
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1820.        when   the   annuitants  hereinafter  mentioned  are 

The  Att  *-    anc^  a'^  ot'ler  ^ings  appointed  my  executors  to  do 
mxy-General  performed,  and   also  a  scite  of  ground  purchased  or 

The  Matter    Procured  for  erecting  a  building  for  the  reception  of 
of  Cathi&imx  six  fellows  and  ten  scholars  in  the  college  or  hail  of 

Cambiums.  ®-  Catherine  the  Virgin^  in  the  University  of  Cambridge* 
that  then  my  trustees  do  well  and  truly  convey  all  the 
real  estates  above  mentioned,  and  all  the  personal  ntatr, 
to  the  master  and  fellows  of  the  college  or  hall  of 
St.  Catherine  the  Virgin,  in  the  University  of 
for  ever,  for  the  uses  and  purposes  hereina&r 
tioned,  viz.  for  erecting  the  buildings  aforesaid,  mmi  far 
the  maintenance  of  six  fellows  and  ten  scholars  in  die 
said  college  or  hall,  and  for  other  uses,  in  such  manner 
and  under  such  directions  as  are  contained  in  a  writing 
hereunto  annexed  under  my  hand  and  seal,  intituled 
4  Rules  and  Orders  touching  the  Benefaction  of  Mrs. 
Mary  Ramsden  to  Catherine  Hall,  in  Cambridge?  which 
writing,  consisting  often  half-sheets  of  paper,  and  thirty- 
three  sections  or  paragraphs,  I  do  make  a  part  of  this  my 
said  will.  I  do  appoint  and  order  that  the  buildings  on 
my  estate  be  kept  in  good  repair,  that  the  rents  continue 
the  same  as  at  the  time  of  my  decease,  and  that 
be  not  made  for  a  longer  term  than  eleven  years.'1 


The  paper  referred  to  by  the  will  contained  several 
rules  for  the  government  of  the  foundation:  the  first 
and  second  related  to  the  buildings  to  be  erected  far 
the  reception  of  the  new  fellows  and  scholars.  By  the 
third  rule  it  was  directed,  that  when  the  building  should 
be  completed  and  be  fit  to  be  inhabited,  and  the  whole 
expence  of  it  cleared,  then  the  annual  rents  and  profits 
were  to  stand  for  ever  appropriated  for  the  uses  and 
purposes  thereinafter  mentioned,  and  principally  for  the 
founding  and  maintaining  six  fellowships  and  ten  scholar- 
ships in  the  said  hall  or  college,  to  be  called  by  the 

name 
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name  of  the  Skirne  fellowships  and  scholarships.     The        1820. 
next  eight  rules  related  to  the  qualifications  and  the    The  Atto*. 
elections  of  fellows.     By  the  ninth  rule  the  first  election  vsy-Genbbal 
was  to  be  by  the  master  and  fellows  of  Catherine  HaUj    j^e  Jitter 
the  Vice-Chancellor  of  the  University  having  a  casting  of  Cathkbimi 
vote.     In  the  subsequent  elections  the  fellows  of  the    Canbudoj. 
new   foundation  were,  by  the   11th   rule,  to  join  and 
have  equal  votes,   and  they  were  to  attend  the  ex- 
aminations preceding  the  elections.     By  the  12th  rule, 
the  testatrix  appointed  that  for  the  maintenance  of  the 
fellows  they  should  have  clear  52/.  a  year,  besides  their 
lodgings  rent  free.     The  fellows  of  this  foundation  were 
in  all  things  not  therein  specially  directed  otherwise,  to 
be  subject  to  all  the  rules,  orders,  statutes,  and  discipline 
of  the  college ;  they  were  to  be  obliged  in  their  turns 
to  perform  all  college  and  university* exercises;  to  stand 
to  all  commons  in  the  hall,  and  all  other  college  dues, 
as  the  then  fellows  did.     By  the  13th  rule,  the  fellows 
were  to  reside  in  the  college  six  months  in  the  year ;  or 
if  they  resided   for   a  less  time  they  were  to  forfeit 
16^.  $(L  a  week,  "  to  be  applied  as  hereinafter  directed 
to  die  common  stock  of  the  college."     By  the  14th 
role,  the  profits  during  the  vacancy  of  a  fellowship  were 
to  be  ct  laid  aside  as  above  mentioned  for  the  common 
stock  of  the  college,  to  be  applied  as  hereafter  directed/' 

By  the  17th  rule,  in  all  elections  of  scholars  after  the 
fifst  (in  which  the  master  and  fellows  of  Catherine  Hall 
only  were  to  be  the  electors),  the  fellows  of  this  found- 
ation were  to  be  joined  with  them,  and  have  equal  votes. 
By  the  19th,  the  stipends  of  the  scholars  were  to  be 
15/.  a  year,  besides  their  chambers  rent  free;  they  were 
to  be  subject  in  all  things  to  the  master  and  fellows,  and 
to  the  discipline  of  the  college,  in  the  same  manner  as 
the  then  scholars.  By  the  22d  rule,  they  were,  also,  in 
case  of  non-residence,  to  forfeit  5s.  per  week,  which  was 

C  c  2  to 
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1820.        to  go  to  the  common  stock.     The  27th  rule  was  as 
J,     :  follows  : 

Toe  Attor- 
ney-General 

The  Master         "  ^he  rents  of  the  estates  given  in  support  of  this 
of  Catherine  benefaction,  I  think,  now  stand  at  a  reasonable  rate,  at 

Cambridge,     which  I  hope  they  may  be  always  kept;  and  as  I  desire 
the  tenants  may  always  have  good  and  beneficial  bar- 
gains, I  would  have  no  attempts,  if  possible,   made  to 
raise   them.     As    they   now    stand,    I   hope,    after  all 
deductions  on  account  of  taxes  and  repairs,  and  charges 
of  management,  the  payment  of  the  fellows  and  scholars, 
and  the  other  small  payments  charged  in  the  last  article, 
there  will  still  a  surplusage  remain  from  the  rents  and 
profits  of  the  estates  for  the  benefit  of  the   college; 
which,  together  with  the  forfeitures  that  shall  accrue 
from  the  absence  and  vacancies  of  the  fellowships  and 
scholarships,   I  would  have  thrown  into  the  common 
stock  of  the  college,  and  improved  if  it  may  be  as  a  fund 
for  the  repairs  of  the  college  in  general,  as  well  the  old 
as  the  new  buildings,  or  the  discharge  of  any  debt  that 
may  now  lie  on  the  old  college  on  account  of  the  build- 
ings  already   erected,   or   the   making  any   additional 
buildings,  or  buying  of  books  for  the  library,  or  other 
such  public  uses  within  the  said  college ;  but,  first,  after 
all   the   necessary   outgoings   for   taxes,    repairs,    and 
management,   I  would  have  the  fellows  and   scholars 
paid  before  any  other  disbursements  whatsoever.     And 
if  the    rents   of   the    estates   prove   at   any    time   not 
sufficient  to  pay  the  same,  I  would  have  the  forfeitures 
for   absences    and    vacancies  brought  in  aid,    and  pay 
the  whole  which  is  appointed  to  be  distributed  before 
any  thing  be  laid  aside  for  the  common  stock  of  the 
college." 

The  next  rule  directed  the  estates  always  to  be  let 
out  as  near  as  might  be  at  the  then  rents,  no  lease  to  be 

longer 
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longer  than  eleven  years,  and  no  fines  to  be  taken.  By  the        1820. 
29th  rule,  the  estates  were  to  be  visited  every  five  years    J.  Jr7        _ 
by  the  bursar  and  one  of  the  fellows  of  the  foundation,  ney-General 
and  the  expenses  of  the  journies  paid  out  of  the  rents:  the    ^e  Master 
accounts  of  this  foundation  were  to  be  annually  audited,  of  Catherine 
the  audit  to  be  immediately  after  the  common  college    Cambridge. 
audit,  and  the  fellows  of  this  foundation  to  be  present  and 
assist  therein.     The  32d  rule  was  as  follows :  "  And 
whereas  I  have  been  informed  likewise  that  there  are  some 
of  the  fellows  of  this  college,  of  bye  foundations,  who 
are  called  fellows,  though  they  have  no  power  or  privi- 
leges as  such,  for  the  avoiding  all  mistakes  in  the  con- 
struction of  these  orders  and  rules,  wherever  the  master 
and  fellows  of  the  college  are  mentioned,  I  would  always 
have  it  understood  to  be  meant  of  the  master  and  fellows 
of  the  old  foundation."   The  whole  concluded  in  the  fol- 
lowing terms :  "  Great  care  having  been  taken  to  make 
these  rules  and  orders  explicit  and  precise,  so  that  it  is 
hoped  they  cannot  easily  be  mistaken,  I  therefore  appoint 
no  visitor  of  this  foundation ;  but  if  any  errors  or  mis- 
takes have  been  committed,  or  complaint  shall  hereafter 
arise  touching  the  execution  of  any  of  these  orders  or 
statutes,  for  the  rectifying  the  same,  I  do  direct  that  ap- 
plication be  always  made  to  the  Lord  High  Chancellor 
or  Lord  Keeper  of  the  Great  Seal  of  Great  Britain, 
that  the  same  may  be  heard  by  way  of  petition  or  such 
other  summary  manner  as  his  Lordship  in  his  wisdom 
shall  appoint,  and  by  him  to  be  finally  determined." 

The  testatrix  died  in  174?5;  some  proceedings  in 
Chancery  were  afterwards  had  relative  to  her  property, 
in  the  course  of  which  the  will  and  the  schedule  of  rules 
were  established  by  a  decree  made  on  the  9th  of  De- 
cember 1752;  and  iu  the  year  1767,  the  estates  devised 
by  the  testatrix  were,  pursuant  to  the  decree,  conveyed 
by  the  surviving  trustee  to  the  master  and  fellows  of 

C  c  3*  Catherine 
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1820.        Catherine  Hall,  in  trust  for  the  said  master  and  fellows, 
«-~'j  according  to  the  true  intent  and  meaning  of  the  will  of 

Kftr-GENXBAL  the  said  Mary  Bamsden,  and  the  rules  and  orders  thereto 

IteMarter    «•»«*• 

cCCaTrkbikb 

Hail. 
GjJmmuJqx         The  gross  annual  rents  of  the  estates,  which  at  the  death 

of  the  testatrix  amounted  to  674/.,  had  since  increased 
to  nearly  2000/.;  some  sums  had  also  been  received  from 
the  sale  of  timber.  The  surplus  rents,  after  payment  of 
the  stipends  to  the  fellows  and  scholars  of  Mrs.  Rams- 
den's  foundation,  and  the  other  charges  made  by  her, 
were  thrown  into  the  common  stock  of  the  college,  or, 
as  it  was  usually  called,  the  college  stock,  a  fund  which 
also  comprised  part  of  the  rents  of  the  fellowship 
estates,  and  other  revenues  of  the  old  foundation,  chamber 
rents,  sundry  payments  by  members  of  the  college,  pay- 
ments on  admissions,  and  degrees,  compositions,  and 
vacant  fellowships  and  scholarships.  This  fund  was 
under  the  exclusive  controul  of  the  master  and  fellows 
of  the  old  foundation.  By  several  college  orders,  the 
stipends  of  the  Skirne  fellows  and  scholars  had  been 
increased :  the  last  increase  was  in  1807,  when  an  order 
was  made  under  which  each  of  the  Skirne  fellows  re- 
ceived 68/.  per  annum,  and  each  of  the  scholars  SO/, 
per  annum,  out  of  the  college  stock,  in  addition  to  the 
stipends  given  by  the  will.  Additions  had  also  been 
made  out  of  the  same  fund  to  the  stipends  of  the  mas- 
ter and  fellows  of  the  old  foundation,  and  various  other 
expenses  of  the  college  were  defrayed  out  of  it;  some 
parts  of  it  had  at  different  times  been  laid  out  in  build- 
ings, inclosures,  and  other  improvements,  and  in  the 
purchase  of  land. 

It  appeared  that,  between  the  years  1786  and  1790, 
.several  sums  of  money,  part  of  the  college  stock,  had 
been  invested  in  the  3  per  cent,  consolidated  annuities; 

and 
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and  by  a  college  order  made  in  1791,  the  sums  thus        1£20« 
purchased,  together  with  the  accumulations  *uid  addi-    t^' Attoe- 
tions  that  might  be  made  to  them,  were  to  be  deno-  ^by-Geniuial 
minated  the  patronage  fund,  and  to  be  employed  in    The  Waster 
improving  and  augmenting  the  ecclesiastical  patronage  qf  &**¥fW 
of  the  old  foundation  of  the  college,  by  paying  annuities    Cai^wt^ 
of  120/.  and  150/.  respectively  to  the  future  incumbents 
of  two  college  livings  of  small  value ;  and  after  that  pur- 
pose should  be  answered,  in  purchasing  ecclesiastical 
preferment  for  the  benefit  of  the  Skirne  fellows.    No 
additions  were  afterwards  made  to  the  patronage  fund, 
but  it  received  considerable  increase  by  being  suffered 
ty  accumulate. 

On  the  24th  of  May  1805,  an  order  was  made  by  the 
Lfprd  Chancellor  as  visitor  of  the  college,  in  right  of 
hi?  majesty,  upon  the  petition  of  the  master  of  the  col- 
lege, giving  liberty  to  propose  a  plan  for  the  raising 
and  application  of  the  patronage  fund.  Pursuant  to 
thip  order,  a  plan  was  laid  before  one  of  the  Masters  of 
the  Court,  and  approved  by  him,  so  far  as  related  to  the 
allotting  two  annuities  of  120/.  and  150/.,  in  augment- 
ation of  the  two  livings  mentioned  above.  It  did  not 
appear  that  this  plan,  after  receiving  the  approbation  of 
the  Master,  was  submitted  to  the  Lord  Chancellor.  In 
1816,  one  of  the  two  livings  in  question  becoming 
Yfl^ant,  one  of  the  fellows  of  the  old  foundation  was 
presented,  and  petitioned  the  Lord  Chancellor,  as  visi- 
tor, that  the  annuity  of  150/.  might  be  paid  him  out  of 
the  interest  of  the  patronage  fund,  which  then  amounted 
to  12,802/.  three  per  cent,  consols.  By  the  affidavit  in 
support  of  the  petition,  containing  a  statement  of  ac- 
counts, it  appeared  that  2712/.  75.  4(7.  consols,  part  of 
this  fund,  had  arisen  from  the  revenues  and  estates  of 
the  old  foundation ;  and  by  the  order  made  on  hearing 
the  petition   on  the   13th  of  August  1816,   the  Lord 

C  e  4  Chan- 
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1820.        Chancellor,   as   visitor,   signified   bis  assent,   that  the 

J.     /  u        master  and  fellows  should  be  at  liberty,  if  they  thought 

ney-Genrbal  fit,   to  apply  the- sum  of  2712/.  75.   4rf.   consols,   in 

The  Master    augraentation  of  the  living,  but  without  prejudice  to  any 

of  Catherine  claim  they  might  have  to  the  remaining  part  of  the  fund 

Cambrido*.'    as  having  arisen  from  the  revenues  and  estates  of  the 

old  foundation  or  otherwise. 

The  present  suit  was  commenced  in  June  1817,  by 
an  information  and  bill  by  five  of  the  fellows  of  Mrs. 
Ramsdcn's  foundation,  against  the  master  and  fellows 
of  the  college,  and  the  heir  at  law  of  the  foundress ; 
the  scholars,  and  one  of  the  fellows  who  declined  to 
join,  were  also  made  Defendants.  It  prayed  that  the 
accounts  of  the  property  comprised  in  Mrs.  Ramsdtris 
benefaction  might  be  taken,  that  the  fellows  and  scholars 
of  her  foundation  might  be  declared  to  be  its  primary 
objects,  that  their  stipends  might  be  increased,  and  that 
a  scheme  might  be  approved  of  for  the  disposition  of  the 
surplus  rents  and  accumulations,  and  that  the  stipends, 
if  increased,  might  be  paid  or  allowed  to  the  Plaintiffs 
from  the  time  of  their  respectively  becoming  fellows.4 
The  master  and  fellows  by  their  answer  insisted,  that 
the  management  of  the  common  stock,  including  the 
surplus  rents  of  Mrs.  Hamsden's  estates,  was  vested  in 
them ;  that  it  was  the  intention  of  the  testatrix  materially 
to  benefit  the  old  foundation ;  and  they  submitted  that 
the  stipends  of  the  Skirne  fellows  and  scholars  ought  not 
to  receive  any  further  increase. 

Mr.  Harty  Mr.  Heald,  and  Mr.  Pemberton  for  the  re- 
lators, and  Mr.  Shadwell  for  the  Defendants  in  the  same 
interest. 

The  increased  value  of  the  estates  has  produced  a 
considerable  surplus  income,  which  was  not  anticipated 
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by  the  testatrix.  Her  will  expresses  a  wish  that  the  1820. 
rents,  being  then  fixed  at  a  reasonable  rate,  might  re-  J.  Vj 
main  unaltered,  but  that  wish  cannot,  under  present  nby-Genebal 
circumstances,  prevent  the  devisees  from  letting  the  j^e  ^faster 
estates  according  to  the  improved  values.  As  the  whole  of  Cathbbin* 
property  is  given  to  charity,  the  heir  at  law  is  excluded  Cambbime* 
from  this  surplus ;  and  the  question  is,  to  what  purposes 
of  charity  it  is  to  be  applied.  Not  being  in  the  con- 
templation of  the  testatrix,  the  directions  in  her  will 
and  in  the  rules  do  not  reach  it;  it  is  not  expressly  dis- 
posed of,  and  it  ought  therefore  to  be  applied  cypres. 
Now  the  object  of  the  testatrix  was  principally  to  benefit 
the  new  foundation,  and  the  surplus  should  therefore 
be  applied  in  furtherance  of  that  object.  There  is  no 
intention  expressed  of  giving  any  thing  exclusively  for 
the  benefit  of  the  old  foundation.  The  surplus  which 
might  exist  at  the  time,  she  gives  for  the  benefit  of  the 
college,  and  desires  that  it  may  form  part  of  the  common 
stock ;  but  the  directions  which  follow,  show  that  she 
means  the  college  consisting  of  both  the  foundations; 
for  the  specified  purposes  to  which  it  is  to  be  applied 
are  for  the  benefit  of  both,  and  the  other  public  uses  to 
which  it  may  be  applied,  must  be  understood  to  mean 
uses  of  the  same  nature  as  those  specified  before,  in  the 
benefit  of  which  the  whole  college  would  participate. 
The  common  stock  which  she  speaks  of,  means  a  fund 
to  be  used  for  the  benefit  of  both  foundations.  If, 
therefore,  the  Court  should  be  of  opinion,  that  the 
surplus  which  has  now  arisen,  ought  to  be  applied  to 
purposes  analogous  to  those  to  which  the  testatrix  has 
devoted  the  then  surplus,  it  would  follow  that  the 
new  foundation  is  entitled  to  share  it  equally  with 
the  old.  They  referred  to  the  following  cases:  Thet- 
Jbrd  School  case  (a\  Attorney-General  v.  Mayor  of  Co- 

(a)  8  Co.  130.     Duke,  71. 

ventry 
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I8S0.        Wfitry  (a),    Attorney-General  v.  Arnold  {b)%    Attorney 
J£~J ljr "-  ^    General  V.  Spqrks  (c),  Attorney-General  y.  Winchdsea  (d\ 
*MX*Gmv*M  J&orwy-General  v.  -M«yor  of  Bristol  (e) 

Zfce  JKUfttv 

#f  Gatou***      Mr.  Duckworth  for  the  heir  at  law. 
Haul 

Mjr,  Wether o&  and  Mr.  Matthew  for  the  Master  and 
Fellows  of  the  old  foundation. 

The  design  of  the  testatrix  was  to  give  the  surplus 
absolutely  to  the  old  foundation.  Colleges  not  being 
bound  to  adopt  accessions  to  their  foundation*,  some 
advantage  is  usually  proffered  to  them,  to  induce  them 
to  allow  a  new  foundation  to  he  ingrafted  on  their  esta- 
blishments, and  in  this  case  the  benefit  given  to  the  old 
college,  is  the  surplus  which  might  remain  after  de- 
fraying the  expences  of  the  new  fellowships  and  scholar-* 
ships.  The  testatrix  hopes  that  k  surplusage  will  remain 
for  the  benefit  of  the  college,  and  the  32d  rule  show* 
that  she  is  here  speaking  of  the  old  college :  she  then 
directs  it  to  be  thrown  into  the  common  stoek  of  the 
college,  a  fund  which  was  then  in  existence,  and  wbioh 
belonged  to  the  old  foundation.  The  surplus  is  there- 
fore expressly  given  to  them,  without  any  conlroul  on 
the  part  of  the  Skirne  fellows;  subject  only  to  the  duty 
of  repairing,  building,  &c.  The  amount  to  which  the 
surplus  has  attained  cannot  vary  the  question.  If  the 
case  were  before  a  visitor,  he  might  perhaps  think 
himself  justified  in  entering  into  other  considerations, 
which  cannot  be  attended  to  by  the  Court.     But  the 

<«)  2  YenuZM.    7  Bra.  Pari.  Cat.  336.  edit.  TomL    Collet  Pari 
Cat.  SSO.     5  Madd.  563. 
{6)  Show.  Pari.  Cat.  22. 
(c)  Ambl.  201. 
(</)  3  JUro.  C.  C.  373. 
(e)  5  Afadd.  319.     2  Jac.  <£•  Walk.  294. 

question 
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question  upon  this  information  is,  whether  the  new  1880. 

foundation  has  a  legal  right  to  the  surplus.    The  de-  *■'  v      ' 

cision  must  depend  on  the  legal  construction  of  the  will  nct-Gbkbjui 

and  rules,  by  which  it  is  given  to  the  master  and  fellows,  _-   ^ 

without  any  liability  to  account  for  the  application  of  it ;  of  Cawmekwb 

and  they  have  acted  with  great  liberality  in  giving  the  camimm. 
-additional  stipends  to  the  new  members  of  the  college. 


The  Lord  Chancellor,  (a)  Feb.  is. 

It  appears  to  me,  that  in  any  way  of  stating  this  case, 
the  relief  prayed  for  is  much  more  extensive  than  in 
any  case  of  the  kind  that  has  ever  been  brought  before 
the  Court;  but  that  furnishes  no  objection,  for  in  a 
a  charity  case,  if  relief  ought  to  be  given,  it  may  be 
given  whatever  be  the  form  in  which  it  is  applied  for. 
J  have  looked  a,t  the  case  of  Attorney-General  v.  The 
Corporation  of  Bristol^  but  it  does  not  qpply  to  the 
present  case,  except  in  this  particular,  that  the  Viqe- 
Chancellor  decided  that  case  on  the  intent  and  meaning 
of  the  founder  of  the  charity ;  and  the  single  question 
in  that  case  is,  as  in  every  case  of  that  nature,  whether 
the  Vice-chancellor  has  rightly  discovered  what  was 
the  true  intention  of  the  founder. 

The  true  question  here  is,  what  did  Mrs*  Ramsden, 
in  point  of  law,  by  the  instrument  which  is  called  her 
will,  declare  her  intention  to  be,  with  respect  to  any  pos- 
sible surplus  that  might  arise  out  of  the  rents  and  profits 
of  her  estate.  It  is,  therefore,  unnecessary  to  go  into 
many  of  those  points  of  doctrine  which  were  stated  at 
the  bar ;  but  I  take  it  to  be  quite  clear,  that  no  college  A  college  is 

.    i  -.  A     •*     r       j  *•  not  bound  to 

is  bound  to  accept  an  accession  to  its  foundation ;  on  accept  ^  ac_ 

cession  to  its 
foundation, 
(a)  The  judgment  ex  relatione. 

the 
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1820.  the  other  hand,  it  is  equally  clear,  that  if  a  college  does 
-   *  accept  an  accession,  it  must  accept  it  according  to  the 

wey-Genebal  terms  proposed  by  the  donor,  unless  in  the  acceptance 
Th   Master    *'  makes  a  new  bargain  for  other  modifications.     That 

of  Cathebihe  a  college  is  not  bound  to  accept  an  accession  was  fully 

W  At   f 

Cambridge,  settled  in  the  case  of  Trinity  Hall,  Cambridge,  (a) 
Though  in  that  case  it  was  thought  by  many  that  Tri- 
nity Hall,  which  had  been  dealing  for  many  years  with 
the  funds  which  were  given  to  it  in  support  of  the  new 
accession,  had  accepted  it,  the  Court  decided  that  it 
had  not ;  but  the  Court  did  not  mean  to  vary  the  rule, 
that  if  a  college  had  accepted  an  accession,  it  would  be 
bound  by  such  acceptance. 

Mr.  Wetherall  has  taken  a  distinction  between  the 
power  of  the  Lord  Chancellor  sitting  in  curia  and  a 
visitor  sitting  in  camera.  I  do  not  enter  into  that  dis- 
tinction, for  I  am  not  now  called  on  to  determine  what 
a  visitor  may  do.  It  is  enpugh  to  say,  with  respect  to 
that  question,  as  Lord  Mansfield  said  in  the  case  of  the 
Bishop  of  Lincoln  (£),  that  the  Court  of  King's  Bench 
will  grant  a  mandamus  to  a  visitor  commanding  him  to 
hear  the  complaint  alleged ;  but  that  if  the  visitor  de- 
cides wrong,  the  Court  cannot  alter  his  decision. 

But  I  am  not  here  acting  as  visitor ;  because,  on  look- 
ing at  the  last  clause  of  Mrs.  Ramsden's  will,  I  find  she 
says  that  she  will  appoint  no  visitor.  I  agree,  that  if 
there  had  not  been  these  negative  words,  it  might  have 
been  contended  that  I  am  the  visitor ;  but  she  having 
thus  expressed  herself,  it  seems  to  me  that  it  was  her 
intention  that  the  Lord  Chancellor  should  not  be  visitor* 
but  that  under  his  judicial  authority  he  should  take  jurist- 
fa)  Tlic  Attorney-General  v.  Andrew,  5  Vex.  f;.>5. 
(b)  Rex  v.  Bishop  of  Lincoln,  Trin.  25  G.  5.,  cited  2  T.  R.  358.  n. 

diction 
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diction  to  hear  any  dispute  by  petition  or  otherwise  in        1820. 

a  summary  way  —  a  jurisdiction  which  the  Lord  Chan-  Tl    /  ~~ 

cellor  has  not.     I  think,  therefore,  it  is  impossible  that  ney-Geneeal 

I  can  be  considered  as  visitor  in  this  case ;  and  I  like-  j^e  Master 

wise  think,  that  sitting  in  a  judicial  capacity,  I  cannot  of  Catskrin* 

be  prescribed  to  by  any  individual  as  to  the  course  to  cUimmxas. 
be  pursued  with  respect  to  any  proceedings  in  this  Court. 
The  testatrix  had   not  power  to  give  the  jurisdiction 
which  she  has  attempted  to  give. 

The  question  which  I  have  to  decide  is  this,  what  was 
the  true  intent  and  meaning  of  Mrs.  Ramsden  in  making 
this  will  ?  and  this  question  must  be  decided  on  general 
principles.  This  case  is  very  important  with  regard  to 
other  collegiate  institutions ;  I  do  not  know  much  about 
the  colleges  at  Cambridge,  but  I  know  that  at  Oxford 
there  are  some  colleges  in  which  accessions  have  been 
made  to  the  old  foundations  of  such  a  nature,  that  the 
new  fellows  are  made  part  of  the  original  body,  and  are 
entitled  to  the  same  allowances,  the  same  rights  of  elect- 
ing, and  to  all  the  other  privileges  of  the  old  foundation. 
There  are  other  colleges  which  are  formed  of  old  and 
new  foundations,  having  different  estates,  in  which  the 
fellows  of  the  new  foundations  are  not  entitled  to  the 
privileges  of  the  old,  but  in  which  the  founder  has  left 
the  rents  and  profits  of  his  estates  to  be  equally  divided 
among  them  both ;  or  where,  from  usage,  or  from  what 
may  be  evidence  of  the  terms  on  which  the  new  found- 
ations were  accepted,  the  rents  and  profits  are  equally 
divided.  There  are  likewise  other  colleges  at  Oxford  to 
which  estates  have  been  given  to  pay  sums  of  money  to 
support  fellows  who  are  maintained  in  this  way  out  of 
the  estates,  and  the  surplus  has  been  enjoyed  according 
to  usage  for  a  long  course  of  years,  which  may  be  taken 
as  evidence  of  the  terms  on  which  they  were  accepted. 
There  are  cases  in  which  such*  distribution  has  existed 

for 
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182a       for  centuries ;  and  I  am  sure  you  could  not  introduce  a 
*   "jr  -'     new  rule  into  the  universities  with  respect  to  the  appli- 


mkt-Gene&al  cation  of  their  funds,  without  causing  considerable 
Tfce  Matter  ^a^on  ^n^  distress,  and  such  consequences  make  it  the 
af  CAttacsnrie  imperative  duty  of  the  Court,  before  it  does  so,  to  be 
CfcratfittB.  quite  sure  that  the  usage  is  contrary  to  the  intention  of 
the  founders,  and  that  that  intention  requires  the  usage 
to  be  interrupted.  The  Court  ought  to  be  sure  that 
such  was  the  intention  of  the  testatrix,  before  it  lays 
down  any  rule  respecting  the  application  of  the  fund  in 
this  case ;  but  if  the  Court  sees  clearly  that  it  was  her 
intention,  that  the  surplus  arising  out  of  the  rents  and 
profits  of 'her  estate,  after  all  the  uses  which  die  had 
specified  had  been  executed,  should  be  divided  equally 
among  the  fellows  and  scholars  of  both  the  old  and  new 
foundation,  or  should  be  applied  exclusively  for  tht 
benefit  of  her  own  foundation ;  I  say,  if  the  Court  is 
perfectly  sure  that  such  was  her  intention,  it  is  bound  to 
order  such  application. 

Now,  let  us  look  at  this  case :  in  1743  this  lady  makes 
her  will  The  Lord  Chancellor  here  read  die  material 
parts  of  the  will,  observing  that  there  was  no  part  of  it 
specifying  who  she  meant  by  the  master  and  fellows  of 
the  college :  but  in  the  32d  of  the  rules  and  regulations 
which  she  has  made  part  of  ber  will,  there  is  her  ex- 
position of  these  terms,  stating  that  she  means  the 
master  and  fellows  of  the  old  foundation  only ;  they  are 
to  be  the  devisees  under  her  will.  She  then  goes  on  to 
say,  that  die  estates  are  given  to  them  "  for  the  uses  and 
purposes  hereinafter  mentioned,  viz.  for  erecting,  &c, 
and  for  other  uses,  &c. :"  and  then  she  refers  to  tfce 
rules  and  regulations  which  have  been  established  by  a 
decree  as  part  of  her  will.  Now  it  has  been  argued, 
that  the  whole  of  the  rents  and  profits  of  the  estates 
were  left  for  the  support  of  Mrs.  Bamsden's  foundation, ' 

and 
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and  that  no  part  of  the  surplus  belonged  to  the  old        1820. 
foundation :  it  has  likewise  been  argued,  that  the  surplus    J.  ~  * 
odght  to  have  been  equally  divided  between  the  fellows  xby-Gekbral 
and  scholars  of  the  new  foundation  and  those  of  the  old    _    h^ 
foundation.     The  question*  however,  comes  at  last  to  of  €*ths**hb 
this*  whether,  On  the  true  construction  of  this  instru*    ^^J^ 
Blent,  the  enjoyment  of  the  surplus  is  or  is  not  given  by 
this  testatrix  to  the  master  and  fellows  of  the  old  found* 
ation,  as  one  of  the  benefits  which  they  were  to  receive 
for  accepting  this  new  accession. 

There  is  an  intention  expressed  in  this  part  of  her 
will,  respecting  not  raising  the  rents  of  her  estates.  One 
qaestitai  is,  whether  she  meant  that  the  rents  sho&kl 
continue  the  same  during  the  lives  of  the  then  tenants, 
or  that  the  rents  should  never  be  raised.  If  it  was  her 
intention  that  the  rents  should  not  be  raised  during  the 
lives  of  the  then  tenants,  that  would  be  to  give  the  dif- 
ference to  the  tenants  for  the  time  being;  but  if  she 
meant  that  the  rents  should  for  ever  continue  the 
same,  she  gave  a  direction  which  was  inconsistent  with 
the  legal  devise  of  the  estate ;  and  the  Court  has  often 
held,  that  it  cannot  give  effect  to  such  words.  This 
sort  of  clause  operates  as  nothing  in  either  way;  it 
does,  not  narrow  the  gift.  It  appears  to  me  that  the 
heir  at  law,  therefore,  has  no  interest  in  this  estate : 
there  is  no  resulting  trust  for  him,  and  the  information, 
must  be  dismissed  against  him,  but  he  must  have  all  his 
cost*. 

With  respect  to  the  rules,  there  is  hardly  any  part  of 
them  that  does  not  deserve  attention.  His  Lordship 
hare  read  several  of  the  rules.  She  mentions  bow  the 
new  fellows  are  to  be  provided  for ;  appointing  that  they 
do  have  521.  a  year,  and  directs  that  they  should  in  all 
things  be  subject  to  the  rules  and  statutes  of  the  college. 

But 
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1820.        But  if  I  understand  it,  they  are  not  entitled  to  all  the 
*    '  j  ™        privileges  of  the  old  fellows ;  they  are  entitled  to  vote, 
key-General  together  with  the  old  fellows,  in  the  future  choice  of  the 
Tbe  Master    ^ams^en  fellows,  but  not  in  the  choice  of  the  old  fei- 
of  Catherine  lows;  and  it  is  quite  clear,  that  they  have  not,  in  fact, 
Cambbidge.    had  *he  same  privileges  as  the  fellows  of  the  old  found- 
ation.    Then  follows  the  clause  with  respect  to  resi- 
dence, under  which  the  forfeitures  were  to  be  thrown 
into  the  common  stock  of  the  college ;    this  is  a  very 
material  regulation,  because  it  does  not  appear  to  me, 
that  according  to  the  obvious  sense  of  the  words  "  com- 
mon stock,"  as  expressed  in  this  will,  they  must  mean 
a  common  stock  of  the  old  and  new  colleges  together, 
but  that  the  words   "  common  stock"  must  be  taken  to 
mean,  the  common  stock  of  the  college  at  tbe  time  this 
will  was  made. 

Then  follows  the  27th  rule,  which  has  a  peculiar 
importance,  because  it  is  on  this  clause,  connected  with 
every  other  clause  to  which  we  can  look  for  the  expo- 
sition of  the  meaning  of  the  words  in  this  clause,  that 
the  question  depends.  If  there  was  any  surplus  of  the 
rents  remaining,  it  was  to  be  for  the  benefit  of  the  col- 
lege, and  with  the  forfeitures  to  be  thrown  into  the 
common  stock.  Now  the  first  question  is,  what  these 
words,  "  for  the  benefit  of  the  college,"  mean  ?  and  I 
think  these  words  mean,  for  the  benefit  of  the  college  of 
the  old  foundation ;  and  that  the  surplus  which  might 
remain  out  of  the  rents  and  profits  of  the  estate,  after 
all  the  purposes  of  the  will  had  been  executed,  together 
with  the  forfeitures  that  would  accrue  in  consequence  of 
non-residence,  were  to  be  for  the  benefit  of  the  old 
foundation,  and  to  be  thrown  into  their  common  stock, 
as  the  common  stock  of  the  college.  Now,  if  this  clause 
had  ended  here,  it  seems  to  me  to  be  quite  clear,  that 
both  the  surplus  and  forfeitures  were  given  for  the  be- 
nefit 


j 
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nefitof  the  old  College;   and  the  difficulty  arises  on        1820. 
the  subsequent  words  in  this  clause,  directing  it  to  be    ^6  ^T~o  • 
improved  as  a  fund  for  repairing,  building,  buying  books,  kkt-Gbneral 
or  other  such  public  uses.  j^e  Master 

OfCATBfifelNB- 

Now  if  an  information  had  been  filed  on  the  death  of  Cambmdg*. 
the  testatrix  respecting  her  will,  it  is  quite  clear  that 
the  new  and  old  Fellows  must  have  at  least  admitted  that 
if  the  surplus  with  the  forfeitures  could  be  improved 
as  a  fund  for  the  repairs  of  the  College  in  general,  for 
buying  books,  &c,  and  if  such  purposes  had  not  been 
executed,  it  would  have  been  the  duty  of  the  Court  to 
have  ordered  this  surplus  to  be  appropriated  for  the 
execution  of  those  purposes;  and  I  think  at  present  that 
it  would  be  my  duty  to  refer  this  case  to  the  Master,  to 
see  whether  there  is  a  fund  which  ought  to  be  set  apart 
for  the  repairs  of  the  new  and  old 'Colleges  in  general, 
and  whether  there  is  any  debt  remaining  which  ought 
to  be  discharged ;  and  whether  any  buildings  ought  to 
be  erected ;  and  whether  there  ought  to  be  a  fund  for 
the  purchasing  of  books  for  the  library;  and  whether  all 
or  a  part  of  the  fund  should  be  kept  for  other  uses 
within  the  College.  The  words  are,  any  other  public 
uses  within  the  said  College ;  and  it  seems  to  me  that  the 
meaning  of  these  words  is,  any  other  purposes  within 
the  walls  of  the  College. 

Then  the  material  question  is,  with  respect  to  the 
surplus  after  all  these  purposes  have  been  fulfilled.  Is 
it  given  to  the  College  for  their  own  use  and  benefit  ? 
or  does  the  College  take  this  surplus  only  because  they 
are  devisees  of  the  estate  ?  and  does  the  case,  therefore, 
fall  within  the  rule  of  those  cases,  in  which  the  primary 
intent  will  determine  how  the  fund  so  given  is  to  be 
distributed  ?  Is  it  one  of  those  cases  in  which  the  tes- 
tatrix has  directed  that  the  whole  of  the  surplus  should 

Dd  be 
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1820.        be  applied  to  certain  purposes?  or  is  it  a  gift  of  the 

*      '  surplus  for  the  benefit  of  the  College,  after  certain  par- 

kxy-G£neeal  ticular  purposes  have  been  carried  into  execution  ?  I 

The  Matter    to'£e  tn*s  to  ^e  tne  true  way  °^  stat'ng  tne  question, 
of  CUthkukb  One  thing  is  clear,  that  if  the  surplus  was  no  larger 

CamwujJoe.    than  she  expected  it  would  have  been  at  the  time  she 

made  the  will,  it  would  be  clearly  given  for  the  benefit 

of  the  old  College ;  and  then  are  you  to  say,  that  they 

are  not  entitled  to  it,  because  this  surplus  has  increased 

to  a  much  larger  sum  than  she  thought  it  would  do  ? 

She  goes  on  to  say,  if  the  rents  and  profits  prove  not 
sufficient  to  pay  the  Fellows  and  scholars,  she  would 
have  the  forfeitures,  &c.  brought  in  aid,  before  any  thing 
be  laid  aside  for  the  common  stock  of  the  College.  Now 
by  these  words  she  means  the  common  stock  that  be- 
longs to  the  old  foundation ;  and  does  not  this  show  that 
she  did  not  mean  to  give  them  these  forfeitures,  unless 
there  was  a  deficiency  to  make  good  the  payments  to 
them  ?  If  this  surplus  is  to  go  wholly  to  them,  the  for- 
feitures would  be  taken  back  out  of  the  common  stock, 
for  the  benefit  of  those  who  forfeited  them.  The  29th 
rule  direqts  the  expences  of  visiting  the  estates  to  be 
paid  out  of  the  rents :  it  has  been  contended  that  this 
direction  was  unnecessary,  if  the  College  was  to  take  the 
whole  surplus  of  the  estate ;  but  that  cannot  be  main- 
tained if  you  look  at  the  whole  of  the  will,  because  this 
is  the  will  of  a  person  who  supposes  that  there  might  be 
^  a  deficiency  in  the  fund,  and  if  that  took  place  the  Col- 

lege would  not  have  these  expences  without  this  direc- 
tion, and  then  it  comes  back  to  this  question :  if  she  gave 
the  surplus  to  the  old  College,  supposing  it  would  be 
small,  has  the  Court  a  right  to  say,  that  the  devisees 
who  are  to  take  it  if  it  is  small,  are  not  to  take  it  if  it 
is  large  ? 

Then 
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Then  follow  the  directions  as  to  the  audit,  which       1820. 
seem  to  me  extremely  material,  because  the  intention     *      * 
with  respect  to  the  surplus  in  1820  cannot  differ  from  ney-Geneeal 
what  it  was  at  the  time  this  will  was  made,  in  174-3.    The  Master 
Now  if  at  the  end  of  the  first  year  after  this  will  came  of  Catherine 
into  operation,  after  the  scholars  and  Fellows  were  all   Cambeidoe. 
paid,  there  was  a  clear  surplus  of  5/.,  can  any  person 
doubt  that  that  would  have  been  an  accretion  to  the 
common  stock  of  the  old  College,  forming  in  the  next 
year  a  part  of  their  College  audit,  which  is  distinguished 
by  the  regulations  from  the  audit  of  this  foundation  ? 
The  new  Fellows  are  to  assist  at  the  audit  of  the  new 
foundation  with  the  old  Fellows :  nothing  could  come 
under  that  audit  but  the  account  of  the  rents  and  clear 
profits  of  the  estate  of  the  foundress ;  and  no  account  of 
any  surplus  that  had  been  previously  thrown  into  the 
common  stock,  could  form  a  part  of  their  audit. 

I  have  gone  through  all  the  particulars  of  the  will  in 
this  circumstantial  manner,  because  my  first  impressions, 
I  confess,  were  not  the  same  with  the  opinion  I  now 
hold,  which  opinion  is,  that  the  surplus  ought  to  be 
considered  as  a  gift  by  the  testatrix  to  the  College ;  and 
that  with  respect  to  the  rents  and  profits  of  the  estates 
not  necessary  for  those  purposes,  which  she  specifies  in 
her  will,  they  are  taken  from  the  heir  at  law  and  belong 
to  the  College.  On  first  hearing  this  case,  I  thought 
that  any  surplus  there  might  be,  after  all  the  specified 
purposes  of  her  will  had  been  satisfied,  ought  to  be  dis- 
tributed between  the  two  Colleges  in  equal  proportions, 
but  on  looking  more  particularly  and  very  accurately 
into  this  will,  I  confess  it  is  my  present  opinion,  that 
this  was  a  gift  for  the  benefit  of  the  old  College,  and 
that  it  was  not  given  by  this  testatrix  to  be  divided 
between  the  two  Colleges.     I  think  it  is  impossible  to 
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1820.        say  but  that  that  is  the  general  effect  of  the  whole  of  her 

-It*-;1  will  taken  together. 

The  4-ttob*  ° 

n^y-General 

The  Master  ^e  ot^er  question  I  hardly  know  how  to  deal  with ; 
of  Cathkums  for  supposing  this  surplus  was  given  for  the  benefit  of 
Caioi^u.  ^e  °ld  College,  it  is  clear  that  the  different  purposes 
which  are  to  be  first  effected,  the  erection  of  buildings, 
&&,  are  not  to  be  purposes  more  for  the  benefit  of  the 
old  College  than  for  the  new.  I  feel  a  difficulty  to  know 
what  to  do  with  respect  to  that  part  of  the  case,  because 
after  the  fund  has  become  the  common  stock  of  the 
College,  is  it  not  a  question  more  proper  for  the  visitor 
to  decide  than  me?  I  will  give  my  opinion  on  thai 
question  if  I  am  required  so  to  do. 

A  question  being  suggested  at  the  bar,  whether  the 

King  or  the  heir  at  law  was  the  visitor  of  this  foundation, 

the  Lord  Chancellor  observed,  that  the  foundress  had 

The  visitor  of  said  that  she  appointed  no  visitor.     The  King  is  the 

a  college  be-     visitor  of  the  old  College :  and  the  question  is,  whether 

comes  visitor  ~      .  ^  . 

of  a  new  if  a  person  makes  an  addition  to  an  old  foundation,  the 

addedTtoTt       v'sitor  o£  that  foundation  does  not  become  the  visitor 
Semble.  of  the  new  foundation;    and    whether   the   foundress 

having  said  that  she  appoints  no  visitor,  is  sufficient 

to  take  from  him  that  authority  ?   I  have  no  recollection 

Whether  a        of  any  case  on  the  subject;  but  I  should  think  that  if 

acce^anac-    ^e  ^*n£  was  ^e  v5s*tor  °f  t^e  °W  College,  and  they 
cession  to  its    accepted  an  accession  to  it  (which  I  doubt  whether  they 

without  the      could  do  without  the  King's  consent),  the  King  would 

consent  of  the  become  the  visitor  of  the  new  foundation,  although  the 

testatrix  had  said  there  should  be  no  visitor  at  alL 


His  Lordship  doth  declare  that  the  directions  con* 
tained  in  the  will  of  Mary  Ramsden,  the  testatrix,  in  the 
pleadings  naifted,  and  the  rules  thereto  annexed,  which 

require 
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require  that  the  rents  of  her  estates  therein  mentioned        1820* 
should  continue  the  same  as  at  the  time  of  her  decease,    ThTATToii- 
and  that  no  attempts  should  be  made  to  raise  the  same,  ney-Genebal 
are  void,  and  that  the  Defendant  Charles  Smith,  the  heir    The  j^ter 
at  law  of  the  said  testatrix,  hath  no  right  or  interest  to  of  CatHibinh 
or  in   the  said  real  estates,  or  the  rents  and  profits    Cambeiboe. 
thereof,  or  any  part  of  such  rents  and  profits,  by  way  of 
resulting  trust  or  otherwise.     And  His  Lordship  doth 
declare  that  the  surplusage  of  the  rents  and  profits  of 
the  said  testatrix's  estate  remaining  after  the  several 
deductions  and  payments  in  the  said  27th  rule  men* 
tioned  or  referred  to,  and  which  surplusage,  together 
with  the  forfeitures  in  the  said  27th  rule  mentioned,  are 
thereby  directed  to  be  thrown  into  the  common  stock  of 
the  College,  was,  according  to  the  true  construction  of 
the  said  will  and  rules,  intended  to  be  given  to  the 
Master  and  Fellows  of  Catherine  Hall  of  the  old  found- 
ation of  the  said  College  or  Hall ;  and  that  as  to  so  much 
of  such  surplusage  as  is  not  necessary  to  be  applied  or 
improved  as  a  fund  for  the  purposes  in  the  said  27th 
rule  mentioned,  the  same  belongs  to  the  said  Master  and 
Fellows  of  the  old  foundation.     And  it  is  ordered  that 
the  information  and  bill  as  to  the  said  Charles  Smith  be 
dismissed,  with  costs  to  be  paid  as  after  mentioned. 
And  His  Lordship  doth  not  think  proper  to  give  any 
directions  touching  the  application  of  any  part  of  such 
surplus  rents  and  profits,  and  forfeitures,  for  the  pur- 
poses in  the  said  27th  rule  mentioned  at  present,  or  to 
proceed  further  than  to  make  such  declarations  of  the 
rights  of  the  parties  as  herein  are  contained,  and  such 
order  as  to  costs  as  hereinafter  given ;  and,  subject  to 
such  declarations  as  are  hereinbefore  contained,  and  to  ' 

such  directions  as  to  costs  as  are  hereinafter  given,  His 
Lordship  doth  order  that  the  said  information  and  bill 
be  dismissed.  And  it  is  ordered  that  it  be  referred  to 
Mr. «/.,  one,  &c.  to  tax  all  parties  their  costs  of  this  suit, 
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1820. 

The  Attor- 
ney-General 

v. 

The  Master 

of  Catherine 

Hall, 
Cambridge. 


as  between  solicitor  and  client,  and  also  to  tax  in  like 
manner  the  costs  of  the  said  Relators  and  Plaintiffs,  and 
of  the  said  Defendants  the  said  Master  and  Fellows,  of  a 
certain  petition  touching  the  matters  in  question  in  this 
suit,  presented  in  the  year  1813  to  the  Right  Honour- 
able the  Lord  High  Chancellor  of  Great  Britain,  therein 
styled  Visitor  of  the  said  College  or  Flail  in  right  of  His 
Majesty,  and  of  all  proceedings  under  the  said  petition. 
And  it  is  ordered  that  such  several  costs,  when  taxed, 
be  paid  by  the  Defendants,  the  said  Master  and  Fellows, 
out  of  any  stocks  or  funds  in  their  possession  which 
have  arisen  from  the  rents  and  profits  of  the  estates  of 
the  said  testatrix. — Reg.  Lib.  A.  1819.  fo.2608. 


Rolls. 

1821. 
Dec.  20,  si. 

Under  a  bill 
by  a  second 
incumbrancer, 
a  receiver 
being  appoint- 
ed, and  the 
first  incum- 
brancer taking 
the  benefit  of 
the  suit,  the 
costs  are  to  be 
paid  in  the 
first  instance, 
before  the 
demand  of 
the  first  in- 
cumbrancer. 


WHITE  v.  The  BISHOP  of  PETERBOROUGH. 

PT1HE  Defendant  Ambrose  had  granted  several  an- 
"*■  nuities,  secured  by  demises  of  the  rectory  of  Bits- 
worth,  of  which  he  was  incumbent.  The  bill  was 
filed  by  the  second  incumbrancer,  and  an  order  was 
made  for  the  appointment  of  a  receiver  of  the  tithes, 
issues,  and  profits  of  the  rectory,  and  for  the  Master 
to  ascertain  the  priorities  of  the  incumbrances,  (a)  The 
receiver  having  paid  a  balance  into  Court,  the  first  in- 
cumbrancer presented  a  petition,  praying  that  it  might 
be  paid  to  him  in  part  satisfaction  of  the  arrears  due 
to  him. 


Mr.  WingjieH  and  Mr.  Scion  for  the  PlaintifT,  and 
Mr.  G.  Wihon  and  Mr.  Farrcr  for  other  parties,  con- 


(«)  5  Sivaust.  109. 


tended 
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tended  that  the  costs  of  the  suit  ought  to  be  paid  in  the        1821. 
first  instance.     They  cited  Kenebel  v.  Scrqfton.  (a) 


Mr.  Barber,  in  support  of  the  petition,  insisted  that  ^pSS1* 
the  usual  rule  of  the  first  incumbrancer  being  first  paid        bough. 
his  principal  interest  and  costs  must  prevail. 


The  Master  of  the  Rolls  mentioned  the  case  of  Dec.  21. 
Brace  v.  The  Duchess  of  Marlborough(b),  where  a  decree 
being  made  by  consent  for  a  sale,  and  for  payment  of 
the  creditors,  according  to  their  priorities,  the  costs 
were  notwithstanding  ordered  to  be  paid  in  the  first 
place. 

His  Honour  then  having  stated  the  facts  of  the  case, 
proceeded.  It  comes  round  to  this  question :  What  is 
the  practice  when  a  second  incumbrancer  files  his  bill, 
to  have  the  priorities  ascertained,  and  the  first  incum- 
brancer does  not  insist  upon  having  it  dismissed  as 
against  him,  but  submits  to  it,  goes  before  the  Master 
and  states  his  title,  taking  the  benefit  of  the  suit,  for 
the  purpose  of  obtaining  payment  of  what  is  due  to 
him  ?  Must  he  not  then  contribute  to  the  costs  ?  He  is 
certainly  entitled  to  the  benefit  of  his  incumbrance ;  but 
the  Court  must  consider  the  suit  as  being  for  the  benefit 
of  all  parties,  and  the  costs  must,  therefore,  be  paid  out 
of  the  fund.  But  as  the  petitioner  is  clearly  entitled,  as 
the  first  incumbrancer,  to  the  whole,  after  payment  of 
the  costs,  if  you  can  settle  how  much  it  will  be  neces- 
sary to  reserve  for  that  purpose,  the  rest  may  be  paid  to 
him. 

(a)  13  Vet.  370.  (b)  Mosdy,  50. 
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1821. 


1890. 


June  lo,      Export*  FERMOR,  in  the  Matter  of  ERRINGTON, 
#*?•«.  a  Lunatic. 


1821. 
Feb.  10. 
Aug.  17. 
Dec.  21. 

A  salary  al- 
lowed to  the 
Committee  of 
the  estate  of 
a  lunatic 
under  pecu- 
liar circum- 
stance* 


TTNDER  a  commission  of  lunacy,  dated  in  June 
^  1787,  J*  Errington^  Esq.,  a  gentleman  of  large 
estate  in  Northumberland,  was  found  a  lunatic.  In  the 
year  1788  he  petitioned  to  supersede  the  commission, 
stating,  that  he  had  for  some  time  enjoyed  perfect  and 
constant  sanity  of  mind.  Upon  the  hearing  of  the  pe- 
tition, the  Lord  Chancellor,  though  he  did  not  think  fit 
to  supersede  the  commission,  permitted  him  to  have  the 
care  and  management  of  his  estates,  which  he  continued 
to  have  till  the  year  1800;  when,  upon  his  becoming 
again  disordered  in  his  senses,  a  committee  was  ap- 
pointed of  his  person  and  estate.  By  a  subsequent 
order,  of  the  14th  of  February  1801,  a  receiver  was  ap- 
pointed pf  tfre  estate?. 

The  committee  having  died  in  December  1819,  the 
"usual  reference  was  made  to  the  Master,  who  approved 
of  two  of  the  next  of  kin,  as  the  committees  of  the 
person  of  the  lunatic,  and  of  another  gentleman,  as 
committee  of  his  estate.  The  nomination  of  the  Master 
was  objected  to  by  six  out  of  nine  of  the  next  of  kin ; 
and  a  petition  was  presented  by  one  of  them  against 
the  confirmation  of  the  report,  and  praying  thai  he 
might  be  himself  appointed  committee  of  the  estate* 
The  Lord  Chancellor,  by  an  order  of  the  10th  of  JSpre 
1820,  referred  it  back  to  the  Master  to  review  his  re- 
port; he,  however,  continued  of  the  same  opinion;  and 
another  petition  was  presented  by  some  of  the  next  of 
kin,  objecting  to  his  report,  and  praying  that  two  of  the 
petitioners  might  be  appointed  committees. 

The 
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The  Lord   Chancellor    expressed    dissatisfaction       J&21. 

Mrith  the  Master's  report,  on  the  ground  that  the  per-     XJ~~  ^-* 

sons  named  by  him  were  all  resident  in  the  south  of     Feemob, 

England,  and  would  probably  never   see  either  the  in  theo*toter 

lunatic  or  his  estate.    His  Lordship,  by  an  order  of  the  EaanreToK; 

10th  of  February  1821,  referred  it  back  to  the  Master  Persons  whose 

to  review  his  report,  as  to  the  appointment  of  commit-  E1*06  of.re!h 
-  rr  #  dence  admits 

tees,   and  at  the  same  time  recommended  it  to  the  of  their  f re- 
Master  to  approve  of  such  proper  person  or  persons,  if  S^^uaiSc 
such  should  be  proposed  or  could  be  found,  whose  place  and  inspecting 
or  {daces  of  residence  in  the  county  was  or  were  such  as  menTof  %T 

to  admit  of  his  or  their  frequently  visiting  the  lunatic,  concerns,  to 
«...  n  .  .  be  preferred 

and  inspecting  the  management  of  his  concerns.  as  committees. 


The  Master,  in  pursuance  of  this  order  and  reoom-  Aug.  17. 
mendation,  approved  of  two  gentlemen  of  the  county  jDw?«31* 
to  be  committees  of  the  lunatic's  person,  and  of  a  gen- 
tleman of  the  bar,  resident  at  Newcastle-upon-Tynef  to 
be  committee  of  the  estate.  A  petition  was  presented 
by  some  of  the  next  of  kin  to  confirm  the  report ;  H 
fleo  stated,  that  the  gentleman  approved  of  to  be  com- 
mittee of  the  estate  was  unconnected  with  the  family, 
and  bad  been  induced,  at  their  request,  to  suffer  himself 
to  be  proposed,  in  order  to  carry  into  effect  His  Lord* 
ship's  recommendation ;  that  the  inspecting  the  estates 
end  receiving  and  remitting  the  rents  would  be  attended 
with  considerable  trouble,  and  it  prayed  that  he  might 
have  an  allowance  or  per  rentage,  in  the  same  manner 
as  a  receiver. 

The  Attorney-General  and  Mr.  Rose,  in  support  of 
the  petition,  cited  Ex  parte  Warren  (a),  and  Ex  parte 
Radcliffe.  (b) 

(a)  10  Vcn.  622. 

(b)  1  Jac.  cj-  Walk,  639.     See  Marshall  v.  Holtoivay,  2  Swanti* 
452.  453. 

M  r.  Wing* 
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1821.  Mr.  Wing  fields  for  some  of  the  next  of  kin,  opposed 

ExoarU     ^e  a^ow*nce  °^  a  salary  to  the  committee,  as  being 

Fermob,      unusual ;  and  observed,  that  if  the  committee  was  to  be 

in     e^    tter  ^^  ^^  cjrCpmstance  should  have  been  announced  be- 

Ebunotov.  fore  the  reference,  as  it  would  probably  have  led  to  the 
proposal  of  other  persons,  and  might  have  made  a  differ- 
ence in  the  Master's  choice. 

The  Lord  Chancellor. 

If  the  question  were,  whether  a  committee  is  generally 
to  receive  a  salary,  I  should  say,  No.  But  if  the  ques- 
tion were,  whether  there  may  not  be  cases  where  he 
ought  to  have  a  salary,  I  should  say,  Yes.  And  then  the 
next  question  is,  whether  this  is  one  of  those  cases*  I 
agree,  also,  that  in  such  cases,  in  general,  the  reference 
ought  to  be  sent  to  the  Master,  with  an  intimation  that 
there  is  to  be  a  salary. 


The  order  made  directed  the  Master  to  inquire,  and 
certify,  what  reasonable  allowance,  under  the  peculiar 
circumstances  of  the  case,  it  would  be  fit  and  proper  to 
make  to  the  committee,  for  his  care  and  pains  in  the 
management  of  the  lunatic's  estate,  and  in  collecting 
and  receiving  the  rents  and  profits  thereof,  with  liberty 
to  state  any  special  circumstances. 
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1822. 


The  ATTORNEY-GENERAL  v.  BULLER.        Jan.  ai,22. 

BY  indentures  of  lease  and  release,  dated  in  August  Gift  for  the 
M3  1635,   Sir  John  Hayward  of  Rochester,  in  the  jjjff^ 
county  of  Kent,  conveyed  the  manor  of  Minster  and  parishes  and 
some  other  premises,  situate  in  the  Isle  of  Sheppey,  to  JJ^^g  the*0" 
JB.  Pierce  and  W.  Lewis,  and  their  heirs ;  to  hold  to  the  trustees  or  the 
use  of  himself  and  the  heirs  of  his  body;  and  for  want  survivor  of 

of  such  issue*  to  such  uses  as  he  should  by  will  or  deed  J"?1"*  t*leXr 
.    .  .  J  heirs  or  as- 

limit  or  appoint;  and  for  want  of  such  declaration,  upon  signs,  should 
trust,  to  make  sale  thereof,  or  otherwise  convey  and  J^Jfc10 
settle  the  same  for  the  erection  of  workhouses,  to  set  the  should  be  one 
poor  on  work,  and  otherwise  for  the  relief  of  the  poor,  in  rishes:^ 
such  parishes  and  in  such  manner  as  Sir  Richard  Buller,      Held,  that 
Knight,   Franc*  BuBer,  Henry  Clarke,  and  Edmund  riSXXt 

Parker,  Esquires,  or  the  survivors  or  survivor  of  them,  un^er  the 

.  .  .  orders  of  the 

their  heirs  or  assigns,  should  think  fit,  so  as  the  parish  Court,  by 

of  St.  Nicholas,  in  the  city  of  Rochester,  wherein  the  said  jJtrf^h!^ 

Sir  John  Hayward  then  dwelt,  should  be  one  of  the  said  income  was 
•  i  r  s  j  devoted  to 

parishes :  a  power  of  revocation  was  reserved.  gtt  ^  ^ 

the  bulk  of  it 

Sir  R.  Buller,  who  was  the  brother-in-law  of  Sir  a  remote 

J.  Hayward,  and  Frdncis  Buller,  Esq.,  were  described  county,  was 

•*  n  not  conform- 

in  the  deed  as  of  the  county  of  Cornwall:  the  other  able  to  the 

trustees,  Clarice  and  Parker,  were  of  the  city  of  Ro-  £"*■  JJj^ 

Chester.  equal  division 

between  the 
two  parishes 
Sir  J.  Hayward  died  in  1686,  without  issue,  having  ordered. 

by  will  given  to  the  churchwardens  of  the  parish  of 
Great  St.  Alphage,  in  the  city  of  London,  and  their  suc- 
cessors for  ever,  the  sum  of  4/.,  to  be  yearly  issuing  out 
of  a  part  of  the  premises  at  Minster,  to  be  employed  for 

the 
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1822.        the  poor  in  money  or  bread :  but  without  having  other- 

1  J  ~*  **-'     wise  affected  the  estates  comprised  in  the  indentures  of 
The  Attoe- 
nby-Gbneral  August  16S5. 

p- 

BCLIEE* 

Upon  the  death  of  two  of  the  trustees,  two  others 
were  appointed  in  1651  by  the  survivors,  and  the  estates 
conveyed  to  them  jointly;  and  some  other  vacancies 
were  afterwards  filled  up  in  the  same  manner.  The 
legal  estate  became  ultimately  vested  in  J.  Fi  Butter,  Esq., 
upon  whose  death,  in  1751,  it  descended  to  his  son;  and 
upon  his  death,  in  1772,  it  descended  to  his  son,  the 
Defendant  J*  Btdler,  Esq.  In  the  year  1651  the  trustees, 
by  deed,  appropriated  50/.  per  annum  to  the  support  of 
a  work-house  in  the  parish  of  St.  Nicholas;  and  about 
the  year  1718  a  sum  of  1000/.  South  Sea  stock,  derived 
from  the  accumulations  of  the  rents,  was  assigned  to  die 
mayor  and  citizens  of  Rochester,  to  be  applied  towards 
the  support  of  schools  in  the  parish  of  St.  Nicholas, 
Rochester,  and  the  parish  of  Stroud.  It  did  not  appear 
that  any  other  sums  had  been  applied  to  the  purposes 
of  the  charity. 

The  information  was  filed  in  1793.  The  corpor- 
ation of  Rochester  and  the  parish  officers  of  St.  Al- 
phage  and  St.  Nicholas  were  made  parties.  The  decree, 
dated  in  July  1 794,  directed  the  establishment  of  the 
charity  and  the  requisite  accounts  and  inquiries.  The 
Master  in  his  report  suggested  that  it  would  be  bene- 
ficial that  the  estate  should  be  sold ;  and  the  Master  of 
the  Rolls,  Lord  Alvanley,  by  his  decree  on  further 
directions,  dated  in  December  1796,  directed  a  sale, 
which  was  subsequently  carried  into  effect,  and  the 
purchase-money,  amounting  to  12,621/.,  was  invested 
in  the  funds. 


The 
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The  Master  having  been  directed  to  receive  pro- 
posals for  carrying  on  the  charity,  by  a  report  made  in 
January  1804,  fixed  upon  a  piece  of  ground  at  Creditor^  mey-Genebal 
in  Devonshire,  as  a  fit  place  for  the  purpose ;  and  by  Bullee, 
another  report,  in  July  1805,  he  approved  of  a  scheme 
by  which  the  chief  part  of  the  income  of  the  charity  was 
to  be  applied  to  the  maintenance  of  an  alms-house  for 
old  men  and  women,  and  a  school  at  Crediton ;  and  20/. 
for  two  apprentice-fees  for  poor  children  of  the  parish 
of  St,  Nicholas.  These  .schemes  were  approved  on  the 
proposal  of  the  relators  and  the  Defendant  Butter ;  the 
other  Defendants  did  not  attend  the  Master.  The 
reports  were  confirmed,  and  the  scheme  in  a  great 
measure  carried  into  execution :  the  land  was  purchased 
aX  Crediton,  the  buildings  erected,  and  several  poor 
persons  placed  in  them. 

In  Trinity  terra  1806,  the  Defendants,  the  mayar  and 
citizens  of  Rochester ',  presented  a  petition  objecting  to  the 
scheme  approved  of,  and  contending  that  they  had  not 
been  properly  served  with  notice  of  the  proceedings  in  the 
Master's  office;  and  an  order  was  made  by  the  Lord  Chan- 
cellor for  the  Master  to  review  his  report.  The  Master 
continuing  of  the  same  opinion,  he  was  again  directed  to 
review  his  report;  and  he  then  proposed  that  the  parish 
of  St.  Nicholas  should  receive  the  arrears  of  the  50/.  per 
annum  from  the  year  1791,  when  it  had  been  dis- 
continued, and  should  also  receive  that  sum  annually  in 
future.  An  exception  was  taken  by  the  corporation  of 
Rochester,  insisting  that  a  larger  allowance  ought  to  be 
made  to  the  parish  of  St.  Nicholas.  A  considerable 
delay  afterwards  took  place,  from  an  expectation  that  in 
the  event  of  part  of  the  fund  being  withdrawn  from  the 
establishment  at  Crediton,  it  might  be  supplied  from 
another  charity  in  that  neighbourhood,  in  which  a  surplus 
was  anticipated. 

By 
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1822.  By  an  cutler  made  by  the  Lord  Chancellor  on  the 

J.  ' ~7  16th  of  January  1821,  the  arrears  of  the  paymeiil  «f 

key-General  50/.  per  annum  were  ordered  to  be  paid  to  the  church* 
jto^z^      wardens  and  overseers  of  St.  Nicholas;  and  one  fourth 
part  of  the  fund  arising  from  the  sale  of  the  estates  was 
to  be  transferred  to  their  account,  with  liberty  to  apply 
for  the  appropriation  of  the  interest  for  the  benefit  of 
the  poor  of  that  parish.    The  interest  of  the  remaining 
three  fourths  was  to  be,  in  the  mean  time,  applied  for 
the  establishment  at  Creditor^  without  prejudice  to  any 
application  for  varying  the  future  appropriation  of  it, 
if  it  should  appear  that  no  additional  fund  could  be 
derived  from  the  source  mentioned  above.   Any  vacancies 
occurring  in  the  establishment  at  CredUon  were  not  to 
be  filled  up  without  the  order  of  the  Court.     The 
number  of  poor  persons  there  was  now  reduced  to  two ; 
and  there  being  no  present  prospect  of  any  accession  to 
the  funds,  the  cause  was  brought  on  again   for  die 
purpose  of  having  the  property  of  the  charity  finally 
appropriated. 

Mr.  Hart  and  Mr.  Sidebottom,  for  the  Defendant 
Butter,  contended  that  the  residue  of  the  fund  ought 
not  to  be  withdrawn  from  the  support  of  the  charity  at 
Crediton.  The  deed  of  trust  of  1635  expresses  no 
intention  on  the  part  of  the  founder  with  reference  to 
the  locality  of  the  charity,  excepting  in  directing  that 
St.  Nicholas  shall  be  one  of  the  parishes  to  be  bene- 
fited; which  direction  is  sufficient  to  show  that  that 
parish  was  not  to  enjoy  the  whole.  The  selection  of 
the  other  parishes  and  objects  was  to  be  discretionary, 
and  the  condition  as  to  St.  Nicholas  being  complied  with 
by  the  appropriation  of  a  substantial  part  of  the  income, 
there  is  nothing  to  fetter  that  discretion,  or  to  confine 
the  charity  to  any  particular  part  of  England.  It  is  true 
that  the  founder  and  two  of  the  trustees  named  by  him 

lived 
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lived  at  Rochester;  but  if  any  implication  of  an  intention        1822. 

to  benefit  that  neighbourhood  could  arise  from  the  place    J.     / 

B  #  r  The  Attob- 

of  their  residence,  it  would  be  repelled  by  the  circum-  net-General 
stance  that  the  two  other  trustees  were  inhabitants  of  a  Bulled 
distant  county.  So,  again,  the  gift  to  the  parish  of 
St.  dlphage  proves  that  the  neighbourhood  was  not 
exclusively  regarded.  The  question  might  in  some 
cases  be  solved  by  a  reference  to  the  locality  of  the 
estate  by  which  the  charity  was  to  be  supported ;  but 
that  presumption  is  rebutted  by  the  power  of  sale  given 
to  the .  trustees,  proving  that  a  permanent  connection 
with  the  parish  of  Minster  was  not  contemplated  as  an 
essential  part  of  the  foundation.  The  distribution 
might,  therefore,  be  made  at  any  places,  or  it  might 
be  transitory,  accompanying  the  domicile  of  the  trustees 
for  the  convenience  of  their  personal  inspection ;  and 
the  trustee  for  the  time  being,  Butter,  having,  under  the 
orders  of  the  Court,  established  the  charity  at  the  pre- 
sent spot,  the  discretion  thus  exercised  ought  not  to  be 
interfered  with. 

4 

Mr.  Martin  and  Mr.  Barber*,  for  the  corporation  of 
Rochester,  argued,  that  either  the  whole  or  a  larger 
share  of  the  fund  ought  to  be  allowed  to  the  parish  of  St. 
Nicholas,  and  relied  chiefly  on  the  former  orders  made  by 
His  Lordship,  and  upon  the  circumstance  of  the  original 
trustees,  who  must  be  supposed  to  have  better  means  of 
ascertaining  the  testator's  intentions  than  now  exist, 
having  appropriated  the  chief  part  of  the  rent  to  the 
benefit  of  that  parish.  The  power  of  sale  was  confined 
to  the  trustees  named  by  the  founder;  and  the  order 
made  for  selling  the  estate,  and  some  of  the  earlier  pro- 
ceedings in  the  cause,  appeared  to  have  passed  without 
much  consideration. 


The 
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1822;  The  Lord  Chancellor,  during  the  argument,  ofc 

J,     -  ■         served,  that  the  Court  must  have  been  surprized  into 


yzY-GcNKBAb.  making  the  order  for  the  sale  of  the  estate,  (a)  Even 
Bulls*        ***  of  parliament  would  not  go  so  far:  acts  are  some- 
times passed  to  authorize  the  exchange  of  an  estate  be* 

Sc'court  to'   lon8inK  to  a  charity  for  another,  but  not  to  convert  it 

authorize  the    into  money* 
•ale  of  a 
charity  estate. 

At  the  conclusion,  His  Lordship  said,  that  the  case 

was  certainly  involved  in  great  difficulty  by  what  the 
Court  had  done.  Sir  John  Hayward,  in  the  year  1635, 
being  domiciled  in  the  parish  of  St*  Nicholas,  Rochester, 
provides  a  fund  for  the  establishment  of  a  charity  in 
such  parishes  as  the  trustees  may  think  fit,  so  that  that 
parish  should  be  one  of  them ;  and  I  have  always  under* 
stood  that  where  a  founder  points  out  one  of  the  objects 
that  he  desires  to  benefit,  the  Court  has  been  in  the 
habit  of  paying  more  particular  attention  to  the  interests 
of  that  specific  object  It  appears  that  a  sister  of  Sic 
J.  Haymard  was  married  to  Sir  R.  Butter :  the  Butlers 
were  a  family  of  property  and  consequence  in  Devon- 
shire, where  some  of  them  still  are.  The  other  two 
trustees  were  Rochester  people ;  and  when  it  is  said  that 
it  would  be  difficult  for  trustees  in  Devonshire  to  manage 
a  charity  in  Kent,  it  may  be  answered  that  it  must  be 
equally  difficult  for  trustees  in  Kent  to  manage  a  charity 
in  Devonshire. 

It  happened  that  Mr.  Butler,  the  Defendant,  thought 
that  it  would  be  desirable  to  carry  this  charity  into 
Devonshire.  It  is  not  a  subject  for  any  reflections,  for 
it  was  as  much  the  act  of  the  Court  as  his.  An 
establishment  is  accordingly  erected  at  Crediton,  as  I 
must  admit,  under  the  authority  of  the  Court     The 

(a)  See  2  Swmul.  302. 

people 
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■people  of  Rochester  afterwards  complain  that  this  is  not        1822. 
^according  to  the  trusts  of  the  deed,  and  I  cannot  bring   -L     j  "' 
myself  to  think  that  it  is ;  but  the  question  is  bow  we  ^by-General 
are  to  get  out  of  the  difficulty.     My  last  order  was  not      Ug^im, 
conclusive,  because  I  then  thought  that  the  establish- 
ment at  Crediton  might  be  continued  by  means  of  the 
-funds  of  the  other  charity :  now,  however,  it  seems  that 
they  are  not  sufficient. 

This  brings  it  to  the  question  whether  Rochester  is  to 
be  sacrificed  in  the  manner  in  which  it  has  been;  or 
whether  Crediton  is  to  be  given  up ;  or  whether  some 
division  should  be  made  between  them.  I  confess  that 
I  am  not  inclined  to  hold  Rochester  to  the  present  pro- 
portion. I  cannot  think  it  was  right  originally  to  con- 
fine it  to  two  parishes ;  but  if  it  has  so  been  considered  for 
a  long  time,  I  should  be  much  distressed  by  the  conse- 
quences of  altering  it  I  think,  therefore,  the  question 
will  be,  in  what  proportion  the  fund  is  to  be  divided 
between  those  two  places;  and  if  I  were  bound  to 
decide  it  now,  I  should  say  that  it  ought  to  be  equally 
divided. 


The  Lord  Chancellor  said  that  it  would  be  ex-*  Jan.9*. 
tremely  difficult  U}  disentangle  it,  and  he  therefore 
thought  the  best  way  would  be,  to  make  an  equal  di- 
vision. So  much,  therefore,  must  be  appropriated  to 
the  benefit  of  the  parish  of  St.  Nicholas,  as  with  what 
has  been  already  set  apart  for  it  will  make  one  half  of 
the  whole  property ;  and  the  rest  is  to  be  applied  to  the 
charity  at  Crediton. 


The  order  directed  the  fund  in  court  to  be  divided 
into  moieties ;  one  moiety  to  be  carried  over  to  the  ao 

E  e  count 


4V  ^SE?  w  pyANCE^Y. 

1S£2.  a    jfpfi^tpf  the  Qrqditon  establishment,  and  the  other  to 

.{he.  account  of  ,^be  churchwardens  and  overseers  of  the 

(WVW-  PP0*  ff  &e  PWsh  of  &.  Nicholas,  in  the  city  of  Jto- 

l»^f'  $£&&>  w«bo  were  to  be  at  liberty  to  make  such  applies- 
tjqp  <fp  the  Cqurt,  touching  the  said  bank  annuities,  jp 
jjfpy  ^hqujfl  be  advised,  for  the  appropriation  .of  the  m- 
#qfe^t  thereof  for  the  benefit  of  the  poor  of  the  said 
parish,  conformably  to  the  foundation  thereof  by  Sir 
J.  H.  deceased :  and  it  was  ordered  that  the  interest 
thereafter  to  grow  due  on  the  said  bank  annuities,  before 
.$recte^l  to  ,be  carried  oyer  to  the  account  of  the  Crtr 
gftfip  j^bJisJwent,  should  be  paid  to  the  Defend^ 
J.  fiulfy,  fpr  themajntenaape  of  the  said  Crediton  e$Ur 
^l^hoxent,  <in  manner  directed  by  the  previous  order  cf 
t^e  (yqurt,  go  far  as  the  sajne  would  extend,  with  liberty 
fj^un,  during  his  life,  or  any  other  persop  or  perspqp 
jfter  ^s  death,  to  make  such  application  to  the  Cou$ 
£S  :{liey  should  be  adyised;  but  this  was  to  be  witbopf 
prejudice  to  the  parish  of  Si.  Nicholas  making  any  fqfc- 
$er  qppliqitioju  \o  the  Court,  touching  the  application 
q{  cthjB  bank  annuities  to  be  carried  over  to  the  accotH$ 
of  the  Crediton  establishment,  or  of  the  divi^eq^l 
thereof  or  any  part  thereof  respectively,  in  the  event  of 
there  being  a  surplus  of  the  funds  in  the  cause  of  The 
Attorney-Qeneral  v.  The  Twelve  Governors  of  Crediton, 
after  answering  the  purposes  to  which  the  said  funds 
were  then,  or  thereafter  should  be,*  applied  under  thp 
directions  of  the  Court. 

Reg.  Lib.  A.  1 82 1 .  fo.  79$. 
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CUTHBERT  v.  PURRIER.  Rolls. 

Jan.  34. 28. 

J?DWARD  ALEXANDER  CUTHBERT,  by  his  Gift  by  will  to 

will,  dated  in  1808,  after  bequeathing  several  le-  ^'him^t^si 

gacies,  gave  to  his  brother,  Robert  Cuthbert,  one-third  with  a  bequest 

of  bis  remaining  property  to  him  and  his  heirs  for  ever.  event  0f  his 

He  then  gave  to  his  natural  child,  Charles  Edward  Cuth-  tyin6  undcr 

...  that  age,  or 

bert9  the  other  two-thirds  of  his  remaining  property,  afterwards 

whether  real  or  personal,  to  be  delivered  up  to  him  on  his  WI *? {"jl^^. 
attaining  the  age  of  twenty-one  years :  he  willed  that  die  Held,  an 
property  bequeathed  to  his  said  son  might  be  secured  as  teres^in  lion 
follows,  till  he  attained  the  age  of  twenty-one  years ;  that  hi*  attaining 
is,  one-half  to  be  invested  in  the  8/.  per  cents.,  or  most  ad- 
vantageous British  funds  in  England,  and  the  other  half 
in  land  (that  is  to  say)  an  advantageous  purchase  of  a 
landed  estate  to  be  made  in  any  of  the  counties  of 
England  or  Wales,  for  and  in  the  name  of  the  said  C.  E. 
Cuthbert,  and  his  heirs  for  ever.  He  directed  that  one- 
half  of  the  income  arising  on  the  bequests  to  his  said 
son  should  be  paid  to  his  (the  testator's)  father  and 
mother-in-law,  during  their  joint  and  separate  lives,  and 
at  their  decease  to  fall  to  his  son ;  the  other  half  of  the 
annual  income  to  be  appropriated  to  the  education  and 
maintenance  of  his  son ;  and  such  part  as  might  not  be 
appropriated  to  those  purposes  to  be  invested  quarterly 
in  the  British  funds,  for  the  use  and  in  the  name  of  his 
said  son  and  his  heirs  for  ever,  to  be  paid  to  him  with 
the  principal,  on  his  attaining  the  age  of  twenty-one 
years  ;  and  in  the  event  of  the  decease  of  his  son  before 
his  attaining  the  age  of  twenty-one  years,  or  of  his  de- 
mising after  that  period,  without  lawful  heirs,  and  being 
intestate,  the  sum  or  sums  bequeathed  to  him  were  to 
devolve  to  four  other  persons,  who  were  parties  to  this 

cause. 

E  e  2  Under 
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Under  the  decree,  the  residue  of  the  testator's  estate 
had  been  ascertained.  The  interest  of  one-third  was 
directed  to  be  paid  to  the  testator's  mother-in-law  (his 
father  being  dead).  His  son,  C.  E.  Cuthbert,  having  at* 
tained  twenty-one,  now  presented  a  petition,  praying 
for  the  transfer  of  the  other  third  part  to  him. 

Mr.  WetheraUy  in  support  of  the  petition,  cited  Bos* 
v.  Boss,  {a) 

Mr.  G.  Wilson,  on  the  other  side,  contended,  that  the 
limitation  over,  in  the  event  of  the  petitioner  dying 
without  heirs  and  intestate,  was  good ;  and  that  he  was 
therefore  only  entitled  to  the  interest  for  life,  with  a 
power  of  appointing  by  will.  He  cited,  Beachcrqft  v. 
Broome  (6),  and  also  referred  to  Attorney-General  v. 
Hall  (c),  Flanders  v.  Clark  (d)f  Maskelyne  v.  Maske* 
h/ne  (e)9  and  Nannoclc  v.  Horton.  {/} 

The  Master  oftlie  Rolls. 

The  question  is,  whether  the  petitioner  acquired  an 
absolute  interest  on  attaining  the  age  of  twenty-one.  The 
testator  gives  to  him  two-thirds  of  the  residue  of  his 
property  to  be  delivered  to  him  at  that  age;  which 
stopping  there,  purports  to  be  an  absolute  bequest* 
Then,  after  directing  the  mode  of  investment,  he  desires 
half  the  interest  of  it  to  be  paid  to  his  father  and 
mother-in-law :  not  abridging  the  absolute  nature  of  the 
gift,  but  only  disposing  of  the  interest  for  their  lives. 
What  is  not  appropriated  is  to  be  invested  in  the  funds 
in  the  name  of  the  petitioner,  and  paid  to  him,  with  the 

(a)  l  Jac.  $  Walk.  1 54.    See  the  cases  in  the  note,  p.  158.,  and 
Bradley  v.  Westcott,  13  Vet.  445. 
(6)  4  T. R. 441.  (c)  Fitzg. 314.     W.KcL  13. 

(d)  1  Fes.  sen.  9.    3<4tf.509.  (e)  AmblilSo;  ' 

(/)  7  Vet.  392. 

principaV 
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principal,  on  his  coming  of  age.    Thus  far  nothing 
could  more  strongly  indicate  an  absolute  interest 

The  question  arises  upon  the  limitation  over,  in  the 
event  of  his  dying  under  twenty-one,  or  without  lawful 
heirs,  and  intestate.  My  present  impression  is,  that  this 
limitation  is  not  good.  The  first  part  gives  him  an 
absolute  property,  and  the  power  of  disposing  of  it  at 
pleasure,  as  a  consequence  of  property.  It  is  then 
given  over  if  he  dies  intestate,  that  is,  if  he  makes  no 
disposition  by  will ;  not  if  he  makes  none  by  deed.  The 
power  of  disposing  of  it  in  his  lifetime  is  left  to  him,  as 
resulting  from  his  property ;  there  is  nothing  to  abridge 
that. 


1322. 


As  the  petitioner  was  a  natural  son,  the  property,  if 
he  died  intestate  and  without  issue,  would  devolve  upon 
the  crown ;  and  it  has  been  argued,  that  the  testator  in* 
tended  to  guard  against  that.  But  still  he  did  not 
intend  to  deprive  him  of  the  power  of  disposing  of  it  in 
his  lifetime.  His  purpose  was  to  give  it  to  him  to  dis* 
pose  of;  and  if  he  did  not  dispose  of  it  by  act  inter 
vivos,  or  by  will,  then  to  give  it  over.  But  in  doing 
this*  he  must  not  transgress  the  rules  of  law :  a  testator 
cannot  give  property,  and  separate  from  it  the  Jus 
dkponendL 

The  Case  of  Nannock  v.  Horton  does  not  apply;  fot 
that  was  a  case  of  an  express  gift  for  life,  with  a  power 
afterwards  given  expressly  as  a  power ;  and  the  distinct 
tion  is  that  the  legatee  takes  only  the  interest  which  is 
expressly  given.  But  when  the  interest  given  in  the 
first  instahce  is  absolute,  and  it  is  only  given  over  in  the 
event  of  the  legatee  not  exercising  that  power  which  is 
•incident  to  and  a  consequence  of  property,  then  the  case 
of  Ross  v.  Ross  applies ;  indeed  that  was  a  stronger  case 

Ee  3  than 
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than  the  present  Though  we  can  see  what  the  testator 
intended,  yet  as  be  had  two  objects  which  are  incon- 
sistent, to  invest  his  son  with  the  absolute  property, 
and  then  to  provide  for  the  event  of  his  not  exercising 
Us  rights  over  it,  I  think  the  Court  is  bound  to  transfer 
it  to 


Jan.  ss.  The  Master  of  the  Rolls  stated  Aat  he  continued 

t*  be  of  the  same  opinion. 

Reg.  Lib.  A.  1821.  fo.  458* 


ftoixs. 
Feb.  is. 

<A  creditor 
taking  out 
execution  is 
not  precluded 
.from  becom- 
ing the  pur- 
chaser of  the 
property 
seized  under 

a  No  jurisdic- 
tion in  equity 
to  set  aside  a 
sale  under  an 
execution. 
Scmble* 


STRATFORD  v.  TWYNAM. 

FTTIHJ&  Plaintiff  in  the  year  1814  granted:  an  annuity 
-*-  to  the  Defendants  Twynam  and  King,  secured  by 
a  demise  of  some  leasehold  premises,  and  by  a  judgment 
for  8000Z.  The  annuity  being  in  arrear  to  the  amount 
of  about  900/.,  the  Defendants  in  September  1816  sued 
out  a  writ  oijieri  facias  upon  the  judgment,  and  lodged 
it  with  the  sheriff  of  Middlesex,  who  by  virtue  of  it  seized 
certain  other  leasehold  premises,  consisting  of  several 
houses  belonging  to  the  Plaintiff:  the  premises  seized 
were  put  up  to  auction  on  the  6th  of  September,  and 
bought  by  a  person  employed  to  bid  on  behalf  of  the 
Defendant  Twynam  for  the  sum  of  705/.  The  hill  was 
filed  for  the  purpose  of  setting  aside  this  sale,  alleging  k 
to  have  been  concerted  for  the  purpose  of  obtaining  the 
premises  at  an  undervalue,  and  that  no  proper  notice  of 
it  was  published.  It  prayed  that  the  sale  might  be  de- 
clared fraudulent,  and  that  the  premises  might  be  resold 
before  the  Master.     It  also  sought  to  set  aside  another 

security 
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security  given  by  the'  Plaintiff;  btft  tKi*  ]bttt*'ftett  6f  tfi« 
relief  was  abandoned  at  the  hearing. 

The  Defendant  Ttoynaift,  admitted  Havihg  catis^l  tfee4 
premises  to  be  put  up  to  auction ;  but  said  tlrat  the  sal& 
had  been  advertised  in  the  public  papers  Oil  the  4tti, 
5th,  and  6th  of  September,  and  Had  also  been  atinouft&d1 
by  posting  bills  affixed  to  the  Houses,  Me  did  ndf 
Ichow  what  was  the  value  of  the  property,  but'  did  <  not 
admit  it  to  exceed  the  price.  It  appeared  that  a  ftefSbrt* 
attended  at  the  sale  on  behalf  of  the  Plaintiff,  and  gave 
notice  that  he  intended  to  dilute  the  validity  dt  it. 
There  were  several  other  persons-  who  were  proseaftrtfidi 
bid  for'  the  premises. 

Mr.  Simpkinson  for  the  Plaintiff,  contended^  that 
upon  a  sale  under  an  execution,  the  credited  suing  itt 
out  ought  not  to  become  the  purchaser.  It  would  b& 
productive  of  the  mischiefs  which  have  led  to  the  tdtc 
that  incapacitates  trustees  and  assignees  from  pu*» 
dhasing.  The  creditor*  has  the  oontroul  of  the  sale,  awl 
the  means  of  acquiring  knowledge!  on  the  subject,;  e$ 
which  he  may  take  undue  advantage*  He  should  not 
be' allowed  to  avail  himself  of  his  judgment  fo*  a*y  pu*-» 
pose  beyond  that  of  recovering  hi*  debt*  uptfn  the£4rtfe 
priteiple  on  whitih  in  Webb  v.  ifcr^e(a)  it*  Was  heUb 
that  a  lease  front  mortgagor  to  mortgagee  could  not  be> 
supported.  Independently  of  these  considerations*!  in 
this  particular  case*  the  circumstances9  call  for  inteiK 
ference;  the  notice  given  was  obviously  too  short  for 
the  sale  of  property  of  this  description*  aad  the  De- 
fendant does  not  assert  that  the  pried  was  adequate. 

Mr.  Tredove  on  the  other  side  argued,  that  the  inca- 


(a)  2Sch.4Lef.66l. 
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1822.        parity  to  purchase  existed  only  with  respect  to  persons 
Staatfobd     in  whom  confidence  was  reposed,  and  he  cited  Exparte 
v.  Lacey*  (a)     By  the  report  of  Luster  v.  Dolland  (b)$  it 

appears  that,  the  term  taken  in  execution  was  purchased 
by  a  trustee  for  the  creditor,  but  no  objection  was  raised 
on.  that  ground.  Even  if  there  had  been  any  irregu- 
larity in  the  conduct  of  the  sale,  this  Court  would  have 
no  jurisdiction ;  the  Court  of  King's  Bench  would  be 
the  proper  tribunal  to  regulate  the  execution  of  its  owa 
process. 

The  Master  of  the  Rolls. 

I  own  I  feel  great  difficulty  in  taking  jurisdiction  at 
to  the  process  of  the  Court  of  King's  Bench.     I  must' 
take  it  that  the  sheriff  did  his  duty,  for  if  not,  it  was 
open  to  the  parties  to  apply  to  the  Court,  whose  offifcer 
he  is.     I  must  assume  that  the  sale  took  place  properly* 
at  least  except  with  respect  to  the  person  who  bought 
The  judgment  was  regular,  and  the  execution  followed- 
of  course;  certainly  up  to  that  point  this  Court  could* 
not  interfere  with  the  process.    And  in  what  way  could- 
this  Court  now  act  ?   If  it  were  to  set  aside  the  sale, 
there  could  not  be  a  resale  before  the  Master*  for  the 
fruits  of  the  judgment  must  be  brought  into  the  Court' 
of  King's  Bench.    That  Court  must,  therefore,  order 
the  resale ;  but  would  it  recognize  the  act  of  another* 
Court  setting  aside  its  process  ?    It  might  perhaps  be  of 
opinion  that  the  first  sale  was  proper,  and  Could  the- 
party  be  left  without  any  execution  at  all  ? 

It  is  of  no  consequence  that  the  s&le  may  have  been^ 
at  an  under  value,  for  we  all  know  that  the  full  price  is r 
seldom  obtained  for  property  sold  under  an  execution ; 

O)  6  Vet.  6S5.  {b)  3  Bro.  C.  C.  478.    1  Vet.  jun.  431. 

and 
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mnd  if  there  be  no  fraud  or  collusion,  that  alone  cannot 
be  a  ground  for  setting  it  aside.  It  appears,  too,  that 
the  Plaintiff  himself  was  taking  steps  to  deter  pur- 
chasers. 


1822. 


Stbatoobd* 

V. 

TirvMAjr. 


It  comes  then  to  this  question,  whether  the  sale  was 
bad  because  the  creditor  himself  became,  through  the 
intervention  of  a  trustee,  the  purchaser  ?  Now  if  the 
circumstance  of  the  creditor  purchasing  would  induce 
the  Court  of  King's  Bench  to  set  aside  the  sale,  the 
interposition  of  a  trustee  would  not  prevent  it  from 
enquiring:  the  point,  therefore,  to  be  contended  for 
must  be,  that  if  the  creditor  would  at  law  be  permitted- 
to  purchase,  yet  that  in  a  court  of  equity  it  cannot  be 
permitted*  But  on  what  principle  is  that  to  rest?  The 
•case  of  trustees  is  quite  different ;  with  respect  to  them 
the  principle  is,  that  the  same  person  shall  not  be  buyer 
and  seller.  But  here  the  sheriff  is  the  seller.  In  the 
case  of  the  trustee  there  is  a  conflict  of  duty  and  interest, 
and  the  Court  therefore  says  that  he  shall  not  be  trusted 
to  purchase  unless  he  has  divested  himself  of  his  cha- 
racter of  trustee.  The  case  of  mortgagor  and  mort- 
gagee alluded  to  stands  again  on  a  different  principle, 
that  the  Court  will  not  allow  one  man  to  take  advantage 
of  the.  necessities  of  another.  But  here  the  party  is 
proceeding  adversely  against  his  debtor,  not  by  any 
private  dealing,  but  by  the  public  process  of  the  law;, 
and  lie  is  not  the  person  who  is  to  sell :  that  is  the  duty 
of  the  sheriff;  and  what  injury  can  arise  from  the  cre- 
ditor attending  at  the  sale  and  bidding  ?  I  cannot  find 
any  principle  for  saying  that  he  cannot  purchase ;  and  it 
becomes  a  more  serious  question,  when  we  consider  that 
there  must  have  been  many  instances  where  it  has 
happened;  with  personal  chattels  it  is  often  the  case, 
and  yet  no  instance  of  its  being  objected  to  is  to  be 
found.  On  the  other  hand,  one  case  has  been  men- 
tioned 
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StouTrorfb 
v, 

TWYKAV. 


tioned  where  this  objection  might  have  been  raised ;  and 
if  there  existed  any  such  general  principle  as  is  con- 
tended for  here,  would  it  not  have  been  itfged  by  the 
counsel  who  argued  that  case?  On  every  groinid  it 
appears  to  me  that  I  have  no  jurisdiction. 

Bill  dismissed  With  costs- 


Rolls. 
.FV6.ll.  21. 

Specific  per- 
formance re- 
fbsed,  on  the 
ground  of  re- 
presentations 
naving  been 
made  at  the 
sale  on  the 
part  of  the 
vendor,  of  im- 
provements 
affecting  the 
value  of  the 
premises  in- 
tended by 
him,  which 
were  not  car* 
ried  into 
effect* 


BEAUMONT  v.  DUKES. 

JftHIS  was  a  bill  for  a  specific  performance;  die  sub- 
ject  of  the  contract  was  a  piece  of  building-ground  in 
Oearge  Street,  Stepney,  being  lot  77.  of  premises  in  tHat 
neighbourhood,  sold  by  auction  in  April  1812,  The  De- 
fendant was  the  purchaser  of  this  lot  at  the  price  of  78£ 
In  his  answer,  he  stated  that  the  approach  to  George 
Street  from  Mile  End  Road  was  by  a  very  narrow  ancf 
dirty  lane,  called  White  Horse  Lane,  and  that  the 
auctioneer  at  the  sale  declared  that  the  Plaintiff  in- 
tended to  make  the  lane  wide  and  commodious,  and 
also  to  make  a  new  street  from  George  Street  to  Mile 
End  Road;  he  said  that  he  was  induced  to  purchase  in 
the  confidence  that  these  improvements  would  take 
place,  as  they  would  much  increase  the  value  of  the 
land,  but  that  the  Plaintiff  had  not  taken  any  steps 
towards  effecting  the  alterations,  and  that  he  had  con- 
verted part  of  the  ground,  over  which  the  proposed  new 
street  was  to  have  passed,  into  a  farm  yard. 


By  the  decree  made  on  the  16th  of  February  1818,  it 
was  referred  to  the  Master  to  enquire  whether  the 
Plaintiff  could  make  a  good  title,  and  when  he  could 
riake  it;  and  whether  the  abstract  delivered  showed 
that  he  could   make  a  good  title,    and  when  it  was 

delivered* 
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delivered.  And  the  Master  was  also  to  enquire  whether  t  1822* 
the  representations  stated  by  the  Defendant  were  made 
at  the  sale,  and  whether  any  thing  had  been  done  upon 
the  ground  on  each  side  of  White  Horse  Lane,  and 
whether  the  ground  over  which  the  new  street  was  in* 
tended  to  run  had  been  converted  to  any  other  purpose^ 

The  Master,  by  his  report,  found  that  the  Plaintiff 
could  make  a  good  title,  but  that  the  title  was  not  com- 
plete till  May  1820.  To  this  part  of  the  report  an 
exception  was  taken,  which  was  overruled. 

It  also  appeared  by  the  report  that  the  Plaintiff  was 
not  the  owner  of  the  White  Horse  Lane,  or  the  adjacent 
ground ;  but  the  Plaintiff  had,  previously  to  the  sale, 
given  to  the  auctioneer  a  paper  in  his  own  writing, 
which  had  been  lost,  but  the  substance  of  which  the 
auctioneer  stated  to  be,  that  it  was  in  contemplation  to 
widen  White  Horse  Lane,  by  purchasing  the  houses  at 
the  entrance,  and  to  form  a  new  street  leading  from  Mile 
End  Road  to  George  Street,  as  represented  by  the  dotted 
lines  upon  a  map  or  plan  annexed  to  the  particulars,  and 
that  if  the  same  could  not  be  otherwise  done,  the  Plain- 
tiff would  apply  to  Parliament  for  an  act  to  enable  him 
so  to  do*  This  paper,  by  the  Plaintiff's  directions,  was 
read  to  the  persons  assembled  at  the  sale.  Nothing  had 
been  done  on  the  ground  on  each  side  of  White  Horse 
Lane  since  the  agreement.  The  Master  also  found  that 
the  ground  over  which  the  new  street  was  to  run  had 
not  been  converted  to  any  other  purpose ;  it  was,  how- 
ever, stated  by  a  witness,  that  a  part  of  it  had  been 
turned  into  a  farm-yprd. 

Mr.  Shadwell  for  the  Plaintiff. 

Mr.  Agar  and  Mr.  Phittimore  for  the  Defendant. 

The 
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1822.  The  Master  of  the  Rolls. 

It  is  fairly  admitted  that  the  Court,  having  a  discre- 
tion either  to  grant  a  specific  performance,  or  to  leave 
the  parties  to  law,  if  the  fact  be  established  that  any 
fraud  is  to  be  imputed  to  the  vendor,  or  if  there  has 
been  any  mistake  or  surprise  that  operates  in  conscience 
against  his  demand  to  have  the  contract  performed,  it  is 
an  answer  to  him.  The  Defendant  here  has  made  two 
objections  in  his  answer ;  first,  that  the  Plaintiff's  title 
was  imperfect;  and,  secondly,  that  he  purchased  on  the 
faith  of  representations  made  at  die  auction  by  the 
Plaintiff's  agent,  which  considerably  enhanced  the  price, 
but  which,  in  the  event,  have  not  been  fulfilled.  As 
to  the  first  point,  it  appears  that  the  title  is  now  com- 
plete, though  k  was  not  at  the  time  of  filing  the  bill ; 
that,  however,  goes  to  costs  only,  and  not  to  the  main 
point  of  specific  performance. 

As  to  the  second  point,  it  is  unfortunate  that  the 
paper  read  at  the  sale  has  been  lost.  Its  contents  are, 
however,  supplied  by  the  memory  of  the  auctioneer; 
and  the  first  observation  that  arises  is,  that  the  subject 
of  the  representations  was  not  a  future  project  contem- 
plated by  a  third  person.  If  that  had  been  the  case,  the 
Plaintiff  might  have  held  out  the  expectations  with  a 
degree  of  uncertainty  as  to  whether  they  would  be  ful- 
filled. If  he  had  said  merely  that  a  plan  was  in  con- 
templation, that  would  not  have  been  an  undertaking  to 
do  any  thing  himself;  it  would  only  be  holding  out 
an  hope  as  to  the  future  conduct  of  a  third  person,  not 
under  his  controul ;  and  it  would  be  the  fault  of  the 
bidder  if  he  relied  on  so  loose  and  vague  a  report  But 
here  the  representation  went  to  induce  a  belief  that  the 
plan  was  in  contemplation  by  himself;  we  must  take 
it  as  a  statement  of  what  he  intended  to  do  himself; 

The 
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The  ground  was  described  as  building-ground  in  a 
street ;  and  the  value  of  the  lot  must,  of  course,  depend 
very  much  upon  the  communication  to  it.  The  repre- 
sentation .that  was  made  was,  therefore,  calculated  to 
enhance  the  price ;  and  we  must  consider  it  to  have  been 
meant,  not  merely  as  a  loose  statement,  but  to  operate 
on  the  sale ;  the  auctioneer  is  authorized  to  announce 
h,  and  a  plan,  shewing  the  alteration  intended,  is  put 
into  the  hands  of  the  bidders.  In  one  respect,  indeed, 
it  is  overstated  in  the  answer ;  for  it  appears  that  the 
Plaintiff  was  not  the  owner  of  the  land  on  which  the 
improvement  was  to  be  made.  This  makes  a  difference 
as  to  the  certainty  of  the  plan  being  carried  into  exe- 
cution :  but  he  appears  to  have  represented  that  if  he 
was  not  the  owner,  he  was  about  to  become  so,  and  that, 
if  necessary,  he  would  even  apply  to  Parliament,  to 
overcome  any  obstacles  that  might  intervene.  Surely, 
then,  he  held  it  out  to  them  as  a  plan  with  respect  to 
which  he  was  in  earnest,  and  which,  in  his  judgment,  was 
practicable.  Then,  was  he  sincere  in  this?  It  does 
not  appear  that  from  that  time  he  has  taken  any  step  to 
realize  it  When  the  objection  was  made  in  the  answer, 
the  onus  of  shewing  what  steps  he  had  taken,  and  what 
had  prevented  him  from  completing  the  improvement, 
,  lay  upon  him.  He  has  not  proved  it,  and  we  must 
therefore  assume  that  he  has  done  nothing.  Is  this 
keeping  good  faith  with  those  who  listened  to  his  state- 
ments ?  It  is  perfectly  consistent  with  every  thing  which 
appears,  that  this  might  only  have  been  a  plan  upon 
paper,  made  use  of  to  allure  purchasers,  without  any 
design  of  carrying  it  into  effect. 


1822. 


Bkaumon? 

V. 

Duus. 


It  comes  to  this,  that  the  representation  stated  by  the 
auctioneer  was  made  by  the  directions  of  the  Plaintiff, 
and  that  it  influenced  the  purchase,*  the  Defendant 
swears  that  he  bought  upon  the  faith  of  it ;  and  from 

the 
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0. 


the  nature  of  the  subject  it  is  reasonable  to  suppose  that 
he  did.  I  think  this  does  afford  a  ground  for  saying, 
that  the  Plaintiff  is  not  entitled  to  the  specific  perform* 
ajice  of  a  contract  thus  obtained.  It  must  stand  or  faU 
to  the  full  extent;  we  cannot  cut  down  the  price,  and 
say  how  much  would  have  been  given  if  this  had  not 
been  done.  The  statement  made  was  not  the  loots 
puffing  of  an  auctioneer,  but  a  written  declaration  by  th* 
vendor  himself.  The  contract  was  obtained  by  repre* 
mentations  made  by  the  vendor  as  to  his  future  plans, 
which  be  has  not  performed,  and  it  cannot,  therefore,  b$ 
executed  by  a  court  of  equity. 

Bill  dismissed  with  costs. 
Reg.  Lib.  A.  1821.  fo.  1076. 


Rolls. 
Feb.  22. 25. 


STONE  v.  YEA. 


Bill  to  enforce  HPHE  bill  stated  certain  articles  of  agreement,  made 

SndSa1?011  by  Venture,  dated  the  15th  of  March  1796,  be- 

agreement  by  tween  W.  Stone,  J.  Hettings,  T.  Surrage,  J.  Rogers,  and 

occupiers  of  J*  Stone,  owners  and  occupiers  of  lands  in  the  parish  of 

l?"d  in  *  Ea"  Chipstable,  in  the  county  of  Somerset,  of  the  one  part, 

and  prosecute  and  the  several  other  persons  executing  the  indenture* 

tithe  suits  at  owners  an(j  occupiers  of  lands  in  the  said  parish,  of  the 

dismissed  other  part ;  by  which  it  was  recited,  that  the  several 
endencTand  moduses  or  ancient  customary  payments  therein  men- 
long  delay.       tioned  had,  from  time  immemorial,  existed,  and  been, 

having  a  com-  and  then  were  paid  or  payable  by  the  occupiers  to 

mon  interest 

may  agree  to  unite  in  a  defence,  but  the  agreement  must  not  go  beyond  the  com- 
mon object.  And,  therefore,  an  agreement  by  several  owners  and  occupiers  of  land 
in  a  parish  to  concur  in  defending  any  suits  that  may  be  commenced  against  any  of 
them  by  the  present  or  any  future  rector  for  the  tithes  of  articles  covered  by  cov 
tain  specified  moduses  or  any  other  moduses,  binding  themselves  not  to  compro- 
mise or  settle,  and  not  limited  to  their  continuance  in  the  parish  or  to  any  particular 
time,  if  illegal.    Sombfa 

the 
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tt^  rector  of  the  said  parish,  in  lieu  of  tithes  of  the  se-  1822. 
yeral  titbeable  matters  and  things  therein  mentioned; 
jBAd  also  divers  other  moduses  or  ancient  customary 
^payments,  in  lieu  of  sundry  other  titheable  matters 
.and  things ;  and  that  the  Rev.  S.  Richards,  the  rector, 
denied  the  existence  of  the  aforesaid  several  moduses, 
apd  threatened  to  call  for  tithes  in  kind  of  the  several 
titheable  matters  and  things  before  mentioned ;  apd  that 
be  tad  lately  asserted  and  pretended  that  be  was  lord  of 
the  manor  of  Chipstable,  and  as  such  had  deprived  ap£ 
.threatened  to  deprive  the  owners  and  occupiers  of  lands 
pf  their  rights  of  common,  and  other  valuable  rights 
which  they  had  from  time  immemorial  used  and  en- 
joyed ;  and  reciting  that  the  parties  thereto  were  de»- 
airous  of  having  the  aforesaid  several  moduses ;  and  al$o 
all  and  every  other  modus  or  moduses  payable  to  the 
jpptQr,  established  and  confirmed  by  the  decree  of  ? 
£QW$  of  equity,  and  had  therefore  agreed  that  a  sipt  or 
fitUts  should  be  forthwith  .commenced  for  that  purpose, 
apd  for  perpetuating  the  testimony  pf  witnesses,  and  had 
4&0  agreed  to  oppose  and  defend  all  and  every  demand, 
claim*  prosecution,  action,  and  suit  which  should  or 
might  thereafter  be  commenced  by  the  rector  for  the 
tio\e  being,  or  his  lessee  or  farmer,  against  them  or  any 
pf  them,  for  compelling  them  to  set  forth  tithes  in  kind 
pf  the  several  matters  and  things  before  mentioned,  for 
which  suqh  moduses  were  payable  as  aforesaid,  or  for 
pot  getting  forth  tithes  in  kind  of  any  other  titheable 
patters  for  which  any  modus  had  been  from  time  imme- 
morial payable ;  and  also  that  the  parties  thereto  appre- 
bepdipg  that  no  such  manor  or  lordship  existed,  had 
determined  to  try  the  right  and  title  of  the  said  Richards 
thereto,  as  thereinafter  mentioned.  It  was  then  agreed, 
thqt  the  said  W.Stone,  J.HeUings,  T.Surrage,  J.  Rogers, 
W4  J.  Stove  should  forthwith  exhibit  a  bill  pr  bills,  and 
prosecute  a  suit  or  suits  in  the  Court  of  Chancery  or 

Exche- 
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1822.        Exchequer,  in  the  names  or  name  of  some  or  one  of  the 
v  1 ~  -  "■- '     parties,  on  behalf  of  themselves,  and  all  other  the  owners 
v.  and  occupiers  of  lands  in  the  parish,  against  the  present 

Yka'  or  any  future  rector,  and  all  other  necessary  parties,  for 
establishing  the  several  moduses  aforesaid,  and  all  other 
moduses  that  had  been  payable  from  time  immemorial} 
in  lieu  of  the  tithes  of  any  titheable  matters  and  things, 
and  for  perpetuating  the  testimony  of  witnesses  for  that 
purpose,  and  any  matter  relating  thereto ;  and  farther, 
that  if  the  rector  Tor  the  time  being,  or  his  lessee  or 
farmer,  before  the  establishment  and  confirmation  afore- 
said  should  be  had  and  perfected,  or  the  suit  or  suits 
instituted  for  that  purpose  should  be  at  an  end,  should 
sue  or  prosecute  any  of  the  parties  for  not  setting  forth 
tithes  in  kind  of  the  titheable  matters  for  which  such 
moduses  were  payable,  they  should  resist  such  demand, 
and  defend  such  suit  or  suits.  It  was  agreed,  that  the 
parties,  or  any  of  them,  should  take  such  steps,  by  action 
.  at  law  or  otherwise,  for  trying  the  right  of  the  said 
&  Richards  to  the  said  pretended  manor  or  lordship,  or 
his  right  to  deprive  the  owners  and  occupiers  of  their 
aforesaid  rights  and  privileges,  as  counsel  should  advise. 
It  was  further  agreed,  that  the  several  parties  who  were 
owners  and  occupiers,  or  owners  and  not  occupiers, 
would  severally  bear,  satisfy,  defray,  and  discharge  all 
and  every  the  costs,  charges,  and  expences  of  the  pro* 
ceedings  mentioned  above,  rateably,  according  to  the 
annual  value  of  their  present  respective  lands  within  the 
parish,  as  they  were  rated  in  the  podrs  rate,  and  that 
the  parties  who  were  occupiers  only  as  lessees  or  tenant! 
should  bear,  contribute,  and  pay  to  their  respective 
lessors  or  landlords  executing  the  indenture,  a  fair  and 
equitable  proportion  of  such  costs,  charges,  and  ex- 
penses, according  to  their  respective  interests  in  the 
lands  by  them  respectively  occupied,  such  proportion 
to  be  settled  by  three  persons  therein  mentioned. 

It 
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It  was  agreed  that  none  of  the  parties  should  release,  1822. 
discharge,  discontinue,  or  disavow  such  suit  or  suits,  or 
compound,  settle,  or  agree  such  claim,  prosecution, 
action  or  actions,  suit  or  suits,  that  should  be  brought 
against  them  by  the  rector,  or  release,  discharge,  dis- 
continue, disavow,  compromise,  or  compound  any  action 
or  suit  to  be  commenced  for  trying  the  right  and  title 
of  the  said  S.  Richards  as  aforesaid,  or  any  action  or 
suit  whatsoever  to  be  commenced,  prosecuted,  or  de- 
fended by  virtue  of  that  indenture,  without  the  consent 
of  the  others  in  writing.  It  was  agreed,  that  the  two 
solicitors  therein  named,  or  any  other  attornies  or  soli- 
citors that  the  major  part  of  the  parties,  both  in  number 
and  in  value,  as  to  their  lands  in  the  parish,  should 
think  fit,  should  be  employed  in  the  different  proceed- 
ings, and  that  they  should  be  paid  as  separate,  and  not 
as  joint  attornies  and  solicitors,  and  that  the  costs  of 
the  indenture,  and  the  costs  already  incurred  by  them 
in  and  about  the  matters  aforesaid,  should  be  paid  in 
manner  aforesaid.  The  parties  bound  themselves  to 
the  observance  of  the  articles  in  the  penal  sum  of  50L 
It  wis  lastly  agreed  that  the  major  part  in  number  and 
value,  as  to  their  lands,  might  at  any  time  destroy, 
cancel,  and  make  void  the  instrument,  after  all  the  costs 
and  expences  then  incurred  should  have  been  first  paid* 

The  articles  were  executed  by  fifteen  persons,  four  of 
whom  were  the  Plaintiffs.  The  bill,  which  was  filed  in 
1816,  stated  a  suit  commenced  in  the  Court  of  Exchequer 
by  the  rector  for  tithes  in  kind,  which  was  defended  by 
some  of  the  parties ;  a  suit  instituted  in  the  same  court 
to  perpetuate  testimony  as  to  the  mod  uses;  and  an 
action  by  the  rector  against  the  Plaintiff  W.  Stone,  for 
a  trespass  on  the  waste  of  the  manor ;  that  the  costs  of 
these  different  proceedings  amounted  to  2050/.,  towards 
the  payment  of  which   the  Plaintiffs  had  contributed 

F  f  more 
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§68t.  more  than  their  proportion,  but  that  about  6602.  still 
remained  due*  Several  of  the  parties  were  dead,  two 
of  them  having  died  insolvent,  and  no  administration 
having  been  taken  out  to  their  estates :  the  bill  was  filed 
against  the  representatives  of  the  others,  and  against 
those  who  were  alive,  praying  a  contribution* 

On  the  part  of  the  Plaintiffs,  to  prove  the  proceed- 
ings in  the  Exchequer,  examined  copies  of  the  records 
were  produced,  and  it  was  proposed  to  prove  them  vivi 
voce,  which  being  objected  to,  was  not  allowed.  The 
evidence  of  the  solicitor  employed  was  then  offered ;  this 
was  objected  to  on  the  ground  of  his  having  an  interest 
to  recover  the  part  of  his  bill  of  costs  which  was  un- 
paid; but  upon  the  Plaintiffs  consenting  to  waive  that 
part  of  the  prayer,  and  to  confine  their  claim  to  the 
reimbursement  of  what  they  had  overpaid,  the  part  of 
his  depositions  in  which  he  stated  payments  made  la 
him  by  the  Plaintiffs  on  account  of  his  bill  of  costs  was 
received* 

Mr.  Shadwett  and  Mr.  Stephen  for  the  Plaintiffs. 

The  case  arises  out  of  an  agreement  by  persons 
jointly  interested  in  legal  questions,  to  unite  for  the 
purpose  of  defending  their  common  rights  at  their  joint 
expence.  The  Plaintiffs  having  paid  more  than  their 
proportion,  now  seek  for  a  contribution  from  the  other 
parties.  This  claim  may  be  enforced  in  equity,  although 
upon  a  legal  demand.  Wright  v.  Hunter  (a)9  Lingari 
v.  Bromley,  (b)  And  proceeding  in  this  court  avoids 
the  multiplicity  of  actions  which  would  otherwise  be 
necessary.  At  law,  also,  only  the  aliquot  proportion, 
according  to  the  number  of  persons  liable,  can  be  re- 

(«)  S  Vet. 792.  (b)  lf.^.l  14. 

covered* 
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tJoyeredv  although  some  of  them  may  be  insolvent,'  wfeHe       IM£. 
in  equity  those  who  continue  solvent  are  bound  to  con- 
tribute rateably  to  the  payment  of  the  whole.    Cornell  v. 
Edwards (a),  Peter  v.  Rkh.(b) 

Mr.  Home  and  Mr.  Looat  for  the  Defendants. 

The  contract  upon  which  this  claim  is  founded  is, 
upon  general  principles,  open  to  great  objection.  If  it 
does  not,  strictly  speaking,  amount  to  maintenance,  it  is 
equally  mischievous :  it  is  a  combination  of  a  number  of 
persons  for  the  purpose  of  defeating  the  rector  by  means 
of  a  common  purse,  and  to  co-operate  in  suits  in  which 
they  were  not  all  interested.  They  agree  to  dispute  his 
tide  as  lord  of  the  manor ;  a  question  distinct  from  that 
of  the  moduses,  in  which  they  were  jointly  concerned. 

In  addition  to  this  and  to  the  failure  of  the  evidence, 
the  length  of  time  elapsed  is  a  decisive  objection  to  the 
suit.  From  the  date  of  the  contract  to  the  filing  of  the 
bill  was  somewhat  more  than  twenty  years.  The  date 
of  the  legal  proceedings  is  not  in  evidence;  we  must 
therefore  presume,  against  those  on  whom  the  onus  of 
proof  lies,  that  they  immediately  followed  the  contract ; 
and  if  so,  there  would  be  twenty  years  elapsed  from  the 
time  of  the  cause  of  action  arising.  The  claim  of  the 
Plaintiffs  would,  therefore,  be  barred,  even  if  it  were  to 
be  considered  as  founded  upon  the  covenant  contained 
in  the  deed,  the  time  for  a  specialty  debt  being  twenty 
years,  and  for  an  executory  contract  such  as  this,  laches 
for  a  much  shorter  period  would  be  sufficient  to  preclude 
relief.  But  the  suit  is  not  to  be  looked  at  as*  one  to 
enforce  the  covenant :  it  does  not  arise  from  contract, 
but  from  the  equity  of  contribution  between  persons 

(a)  2  Bos.  £  Pull.  268. 

(b)  1  Ch.  Rep.  34.  j  and  see  Collins  v.  Prosser,  1  Barn  $  Cress.  682. 

F  f  2  jointly 
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1822.  jointly  liable ;  and  a  demand  founded  on  such  an  equity 
ought  to  be  prosecuted  within  the  same  time  as  a  simple 
contract  debt;  and  the  Plaintiffs  are,  therefore,  barred 
by  analogy  to  the  statute  of  limitations. 

Even  if  the  Plaintiffs  could  succeed  in  other  respects, 
they  cannot  compel  the  Defendants  to  contribute  towards 
the  costs  more  than  their  proportion  according  to  the 
value  of  their  lands ;  for  by  the  deed  each  stipulates 
only  for  paying  the  proportion  which  the  rent  of  his 
land,  as  rated,  bears  to  the  rent  of  the  whole ;  and  he 
cannot  be  compelled  to  go  beyond  that  A  surety  may 
limit  his  liability  to  a  specified  amount,  or  a  specified 
proportion;  and  a  court  of  equity  will  not  then  extend 
it  Swain  v.  Wall  (a),  Deering  v.  Earl  of  Winchelsea  (b\ 
Cray i home  v.  Swinburne  (c).  Cowell  v.  Edwards,  where 
it  is  said  that  the  rate  of  contribution  may  be  higher  in 
equity  than  at  law,  only  applies  to  cases  where  each 
party  by  his  contract  is  liable  for  the  whole :  here  each 
contracts  only  for  a  definite  proportion. 

Mr.  Shadwell,  in  reply,  argued  that  the  agreement 
was  only  for  the  establishment  of  the  moduses,  which 
equally  concerned  all  the  parties,  and  for  the  defence  of 
their  rights  of  common ;  it  was,  therefore,  not  open  to 
the  objection  of  maintenance.  Co.  Lift.  368  b.9  Wild  v. 
Hobson.  {d)  The  suit  is  not  barred  by  time ;  the  Defend- 
ants have  not  shewn  that  twenty  years  have  elapsed  since 
the  demand  accrued ;  and  a  shorter  period  is  not  a  bar 
to  this  claim,  it  being  founded  upon  a  covenant  under 
seal.  The  persons  who  were  parties  to  the  suits  in 
question  were,  of  course,  liable  to  the  solicitor;  he  could 


(a)  1  Ch.  Rep.  149.  (b)  2  Bos.  $  Pxd.  270. 

(c)  14  Vet.  160.     See  Birls  v.  Betty,  6  Madd.  90. 
Id)  2Ves.$B.l\2. 

not 
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not  sue  the  others  for  his  costs,  not  being  a  party  to  the        1822. 
deed.     But  by  the  deed,  each  covenanted  to  bear  a 
proportion ;  and  it  is  to  enforce  this  covenant  that  the 
bill  is  filed. 

The  Master  of  the  Rolls. 

The  Plaintiffs  in  this  case  have  brought  into  Court  a 
suit  labouring  under  great  difficulties.  It  is  properly 
stated,  not  as  a  claim  for  the  payment  of  a  specific  sum 
by  each  individual  towards  the  costs,  which  would  not 
be  a  case  for  relief  in  equity,  but  as  a  suit  to  enforce  the 
known  equitable  rule  of  contribution,  which  proceeds 
upon  this  clear  principle  of  justice,  that  where  there 
is  a  common  burthen,  of  which  one  has  borne  more 
than  his  proportion,  the  others  must  reimburse  him. 
It  calls  on  the  Defendant,  who  has  paid  nothing,  to 
repay  to  the  Plaintiffs  the  excess  of  what  they  have 
paid. 

The  claim  is  resisted  on  several  grounds ;  first,  that 
the  contract  is  such  that  the  Court  ought  not  to  assist 
it ;  secondly,  that  there  is  a  failure  of  evidence  to  shew 
that  the  Plaintiffs  have  paid  beyond  their  proportion ; 
and,  thirdly,  on  the  ground  of  the  length  of  time  that 
has  elapsed. 

First,  with  respect  to  the  contract  itself.  I  concur  in 
die  principle,  that  when  a  number  of  persons  having  a 
common  interest  in  the  same  thing  by  the  same  title, 
unite  in  a  defence,  it  cannot  be  called  maintenance : 
champerty  is  out  of  the  question ;  it  wants  that  which 
constitutes  the  offence,  the  entering  into  alienam  litem. 
But  though  the  Court  would  not  be  very  strict  in  observ- 
ing any  unguarded  expressions,  yet  it  must  take  care  not 
to  encourage  such  combinations  to  go  too  far.    It  might 

F  f  3  operate 
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ISQSt  .  operate  materially  to  impede  the  course  of  justice,  if  pen- 
50ns  uniting  in  this  manner  against  an  individual  could 
carry  ifc  beyond  the  immediate  purpose  in  which  they 
are  jointly  interested.  Let  us  see,  therefore*  if  this 
agreement  is  restricted  as  it  ought  to  be. 

There  are  fifteen  persons  who  execute  it,  uniting  in 
litigation  without  limit ;  it  is  not  confined  to  any  period 
of  time,  and  applies  to  the  present  or  any  future  rector.  It 
is  a  personal  contract,  and  not  limited  to  the  time  doling 
which  the  parties  may  hold  lands  in  the  parish.  It  is 
not  a  covenant  that  runs  with  the  land;  therefore,  if  they 
sold  their  estates,  it  would  not  fall  upon  the  purchase?.: 
the  former  possessor  and  his  representatives  would  be 
liable  for  all  expences  within  the  terms  of  the  contract, 
as  far  as  the  others  might  think  fit  to  litigate.  There  19 
no  qualification  that  the  proceedings  shall  be  previou$ly 
agreed  on  by  common  consent.  There  is  no  control 
by  which,  if  one  suit  should  be  decided  against  them, 
they  can  be  prevented  from  going  on  as  long  as  any  of 
them  may  please. 

If  the  Court  were  to  decide  against  the  moduses,  and 
some  were  then  to  wish  not  to  proceed  further,  yet  if 
the  others  desired  to  go  on,  they  would  be  bound.  And 
if  the  rector  commences  a  suit  against  one  of  them,  who 
may  think  that  he  is  not  able  to  resist,  what  a  situation 
is  he  placed  in  ?  He  is  bound  by  a  covenant  and  by 
a  penalty  to  defend  the  suit;  and  what  defence  is  he  to 
make?  He  must  answer  upon  oath,  and  is  he  to  say, 
upoQ  oath,  that  he  believes  the  tithes  in  kind  are  npt 
payable,  when  he  is  satisfied  by  the  decision  that  he 
ought  to  pay  them  ?  Yet  the  individual  who  may  be  se- 
lected by  the  rector  to  commence  a  suit  agaii^st,  is 
bound  to  resist,  whether  right  or  wrong,  whatever  his 

opinion 


Cbnsidering,  then,  the  nature  of  this  agreement*  if 
there  were  no  other  objection,  I  should  think  it  very 
doubtful,  whether  the  Court  ought  to  assist  *  contract, 
wbicb,  to  say  the  least,  is  so  unguardedly  framed.  But 
in  addition  to  this,  we  remember  that  it  is  to 
so  many  persons  and  their  representatives  in 
audi  an.  heavy  expenditure,  and  that  it  is  not  brought} 
forward  till  after  a  lapse  of  twenty  years  from  the  con-< 
tract,  oui  any  ease  be  more  unfavourably  circumstanced  £ 
Making  every,  allowance,  there  eatmot  have  been  twenty 
years  of  litigation,  and  they  wisre  bound  to  settle  as  soon 
as  possible.  The  nature  of  the  contract  required  ex- 
pedition, from  the  deaths  aod  change*  of  property  that 

F  f  4  must 
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opinion  may  be,  and  whatever  advice  he  may  have  re*       WW. 
eeivedv 

The  first  part  of  the  agreement  recites  the  moduses* 
and  they  agree  to  join  id  defending  any  suit  that  the 
sector  may  commence  for  tithes  in  kind  of  the  articles 
covered  by  those  moduses;  but  it  does  not  stop  there; 
h  goes  on,  "or  for  not  setting  forth  any  other  tltbeabte 
matters  and  things  within  the  said  parish,  for  which  any 
modus  or  ancient  customary  payment  hath  been  from 
time  immemorial  payable."  Thus  they  are  to ( defend  not 
only  those  moduses,  but  any  others  that  may  bo  dis- 
puted. If  one  of  the  fifteen  had  a  form-modus  they 
wpuld  be  bound  to  support  him  in  it:  yet  that  would 
Bot  come  within  the  principle  of  a  common  interest,  It 
goes  beyond  the  purpose.  Because  the  rector  threatens 
to  disturb  their  moduses,  they  agree  to  assist  any  one 
whom  he  may  attack.  In  this  passage,  too,  there  is 
no  Deference  to  the  opinion  of  counsel :  they  do  not  say 
that  they  will  act  under  advice  *  the  mere  fact  of  the 
sector  making  the  claim  compels  them  to  defend. 


Yw. 
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.1822.  must  be  happening :  now  the  accounts  of  executor  after 
Stokx  executor  must  be  taken.  The  dates  of  the  different 
«.  proceedings  are  not  given ;    but  it  is  for  the  Plaintiffs  to 

bring  their  case  within  the  period  that  gives  them  a 
claim  to  relief,  and  the  absence  of  dates  enables  the 
other  side  to  assign  a  time  as  near  as  possible  to  the 
year  1796.  There  is  no  evidence  of  the  nature  of  the 
proceedings  that  took  place ;  they  may  have  been  foolish 
or  obstinate,  and  are  we  to  presume  every  thing  in  their 
favour?  In  a  case  like  this,  the  Court  ought  narrowly 
to  look  into  the  different  suits,  and  see  that  the  agree- 
ment has  not  been  abused ;  that  they  have  not  let  loose 
the  attorney ;  but  that  only  such  proceedings  as  were 
proper  have  been  charged  for.  It  was  necessary,  also, 
to  make  out  that  the  Plaintiffs  have  overpaid  their  pro- 
portion ;  but  this  is  not  proved ;  for  the  evidence  does 
not  show  what  was  the  total  amount. 

With  respect  to  the  length  of  time,  it  is  said,  that 
being  a  contract  under  seal,  it  is  not  barred  till  twenty 
years  have  elapsed ;  but  to  that  I  cannot  assent :  for  if 
there  be  a  contract  under  seal  to  convey  an  estate,  the 
Court  would  not  enforce  it,  if  nothing  had  been  done 
under  it  for  a  long  time,  although  that  time  might  be  less 
than  twenty  years.  Besides  which,  this  suit  is  not  to 
compel  the  payment  of  a  legal  debt  under  the  contract, 
but  to  enforce  the  right  of  contribution,  a  collateral 
right  depending  upon  the  contract.  Upon  the  general 
principle,  that  parties  are  not  to  sleep  upon  their  rights, 
I  think  it  was  incumbent  on  the  Plaintiffs  to  show  why. 
this  suit  was  not  commenced  before;  a  much  less  lapse 
of  time  than  twenty  years  is  a  sufficient  ground  for  re- 
fusing relief  in  a  case  like  this. 

I  am  not  satisfied  that  any  assistance  can  be  given  to, 
a  contract  like  this ;  it  is  not  one  that  the  Court  ought 

to 
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to  encourage  or  support     There  is  not  the  proper  evi-       1822. 
dence ;  and  if  the  suit  could  have  been  sustained  at  all, 
it  should  have  been  commenced  earlier. 

Bill  dismissed  with  costs. 


Rolls. 

HORNE  v.  BARTON.  Feb^ 

March  1. 

FT1HIS  cause  came  on  upon  a  petition  of  rehearing,  pre-  a  will,  direct- 

sented  for  the  purpose  of  correcting  a  settlement  inS  a  ^tie- 
executed  pursuant  to  the  decree,  so  far  as  related  to  estates,  and 
the  insertion  of  a  power  of  sale  and  exchange  given  should  be  in- 
to the  trustees,  to  be  exercised  with  the  consent  of  serted  all  pro- 
the  tenant  for  life.     The  will  of  T.  W.  Smith,  upon  malang  leases, 

which  the  question  arose,  and  the  other  circumstances,  and  otherwise, 

.  according  to 

are  stated  in  the  case  of  Brewster  v.  Angell,   1  Jac.  circumstances, 

4r  Walk.  p.  625.     Besides  the  parts  there  stated,    the  *°  an(J  f?r  the 
■  #  r  r  7  tenants  for 

will  also  contained  a  direction  to  the  trustees,  in  the  event  life,  to  be  ex- 
of  either  of  the  testator's  daughters  marrying  without  them  when 
their  consent  and  that  of  their  mother,  to  retain  at  dis-  qualified,  and 
cretion  a  part  or  the  whole  of  their  income,  and  ap-  Jhe  trustees^ 

ply  it  in  trust,  as  therein  mentioned.     By  another  will,  does  not  au- 

.  thonse  the 

by  which  the  testator  disposed  of  his  personal  property,  insertion  of 

he  (amongst  other  things)  gave  all  his  moveable  effects  in  a  PoweJ  of 
trust  for  the  use  and  benefit  of  his  wife  and  daughters,  as  change. 
his  executors  might  apprehend  most  proper  and  adapted 
to  circumstances,  with  due  regard  to  the  wishes  and  de- 
sires of  his  said  wife  and  daughters. 

Mr.  Skadwellj  Mr.  Sugden,   Mr.  Roupell,   and   Mr. 
Raithty,  for  different  parties,  contended  that  a  power  of 
sale  and  exchange,  to  be  exercised  by  the  tenant  for  life, 
should  be  inserted  in  the  settlement.     Brewster  v.  AiigeU 
only  decided  that  the  power  could  not  be  given  to  the 

trustees. 
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&2&  ttasteH*  Here  the  direction  is>  that  there  shall  be 
powers  for  making  leases  and  et&erwise*  The  latter 
words  can  refer  to  nothing  but  a-  power  of  sale  and  ex- 
change ;  for  a  power  to  appoint  new  trustees  is  provided 
for  separately*  A  power  of  sale  to  the  tenant  for  life  is 
not  unusual^  particularly  in  old  settlements ;  and  if  it 
be  unfit  to  intrust  it  to  him  solely,  the  words  proper 
powers  authorize  the  Court  to  introduce  a  check  on 
him  by  requiring  the.  assent  of  the  trustees.  They 
referred  to  Peake  v.  Penlington  (a),  and  Williams  v* 
Carter  (*).. 


Merck  t.  2fa  1&A&SEX%qftAe  Roixa. 

The  will  contains  no  express  authority  for  the  insertion 
of  a  power  of  sale  and  exchange*  If  such  an  authority 
be  given,  ifc  is  only  by  general  words;  and  I  must  ob- 
serve, in  the  first  place,  that  if  it  be  matter  of  doubt,  the 
safest  way  will  be  not  to  run  the  risk  of  questions  that 
may  be  raised  hereafter,  and  may  augment  the  difficulty 
of  carrying  the  estate  to  market* 

The  effect  of  the  will  was  to  give  the  property  to  die 
two  daughters  for  their  lives,  with  powers  of  appointment 
to  their  issue,  and  cross  remainders  over;  and  then  fol- 
lows a  direction  to  insert  in  the  settlement  of  their 
shares  all  proper  powers  and  authorities  for  making 
leases  and  otherwise,  according  to  circumstances,  to 
and  for  the  tenants  for  life,  to  be  exercised  by  them 
when  by  law  qualified,  and  by  the  trustees  whenever  the 
tenants  for  life  respectively  should  be  disabled  or  dis- 
qualified by  law  to  act  freely  and  of  their  own  uncon- 
trolled authority*     Now,  the  first  point  to  be  considered 

(a)  S  ft*.£j&5ll.  • 

(b)  Sugdenon  Power*,  Appendix,  p.  669.,  3d  editioifc. 

is* 
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h*  in  whom  the  powers  were  to  be  vested ;  and  it  fe  clear 
that  they  were  to  be  given  to  the  tenants  for  lif%  if  qua- 
lified, and  if  they  should  not  be  able  to  act*  to  tile 
trustees  In  that  event  they  are  given  to  the  trustees 
substantively  and  exclusively ;  and  this-  fa  important 
wfcen  we  consider  that  they  are  to.  be  poweir  that  are 
proper  :  a  relative  term,  depending  on  the  person  who 
k  to  exercise  diem.  A  power  may  be  proper  to  be 
given  to.one  person  which  is  not  proper  to  be  given  to 
another.  I*  seems  that  the  powers  were  to  be  given 
wholly  to  tile  tenants  for  life,  if  qualified;  if  not,  wholly 
to  the  trustees* 

It  is  argued,  that  this  power  must  be  intended  by  the 
words  "and  otherwise  according  to  circumstances;" 
for  that  they  can  apply  to  nothing  else*  But  if  the  tes- 
tator had  this  particular  power  in  his  contemplation, 
why  was  it  not  named  ?  Whether  it  is  included  or  not 
most  depend  on  the  context  and  all  the  circumstances* 
Similar  words,  I  observe,  are  used  in  another  place  of 
the  wilt.  He  appears  to  have  been  apprehensive  of 
hit  daughters  marrying  imprudently,  and  directs  his 
moveable  property  to  be  held1  in  trust  for  them,  as 
the  executors  should  think  most  adapted  to  circum- 
stances. If  they  married  without  consent,  they  were  to 
be  deprived  of  part  of  their  shares.  Thus  considerable 
dbmbt  was  created  as  to  what  might  be  the  state  of  his 
property  and  of  his  family;  he  might  have  more  chil- 
dren; bis  daughters  might  or  might  not  be  married; 
and,  making  his  will  in  a  state  of  uncertainty,  he  uses 
general  words,  leaving  it  to  the  trustees  to  act  according 
to  drejamstances. 

If  the  power  of  sale  and  exchange  is  to  be  given  to 
the  tenant  for  life  without  check  or  control,  I  cannot 
say  that  it  is  a  proper  power ;  on  the  contrary,  it  may 

be 
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be  very  dangerous,  as  the  tenant  for  life  may,  for  man;  m 
reasons,  be  induced  to  sell  when  it  may  not  be  for  U^e 
benefit  of  the  remainder-men:  nor  is  it  usual  to  gi 
him  this  power  without  the  check  of  requiring  the 
of  the  trustees.    Take  it  the  other  way ;  if  the  tenant  fc^a 
life  is  disqualified  by  infancy  or  by  marriage  (if  tt^ 
testator  intended  marriage  to  be  9  disqualification),  cmti 
the  Court  say,  that  it  is  a  power  proper  to  be  gives 
exclusively  to  the  trustees  ?    It  comes  to  this  question 
whether  the  testator  at  the   time  of  making  his  wffl 
intended  to  give  to  each  party,  the  tenants  for  life  *od 
the  trustees,  in  different  events,  separately  and  sub- 
stantively a  power  to  sell.    I  think  the  word  proper  cut- 
not  be  satisfied  by  that;  and  it  is  not  enough  to  wj 
that  the  power  is  proper  now;  we  must  consider  it  as  it 
stood  at  the  date  of  the  will. 


The  cases  that  have  been  cited  do  not,  I  think,  apply 
to  this.     In  Peake  v.  Perdington  the  Lord  Chancellor 
thought  the  power  of  sale  might  safely  be  given  as  aa 
usual  power;  and  in  Wheate  v.  Hall  {a)  it  was  only  den 
cided  that  the  power  could  not  be  inserted  where  there 
was  no  authority  at  all  for  it.     Still  less  does  the  case  of 
Williams  v.  Carter  apply ;  there  personal  property  was 
settled,  with  an  express  power  of  changing  the  securities} 
and  a  covenant  to  settle  real  estate  upon  the  same  trusts? 
and  subject  to  the  like  powers ;  and  the  single  question 
was,  whether  that  did  not  warrant  a  transfer  of  the 
power  to  the  realty :  of  that  there  could  be  no  doubt. 

I  think  in  this  case  it  would  be  dangerous  to  hazs** 
the  insertion  of  the  power  upon  doubtful  authority,  B&& 
the  order  confirming  the  Master's  report  must  be  *^" 
versed,  and  the  settlement  that  has  been  made  must  ** 


(a)  17  Ves.  80. 


reforo*^ 
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reformed  by  striking  out  of  it  the  power  of  sale  and       1822. 
exchange,  (a)  x^££ 


His  Honor  doth  declare  that  a  power  of  sale  and 
ezchange9  and  partition,  is  not  authorized  by  the  will  of 
the  testator  T.  W.  S.  to  be  inserted  in  the  settlement 
thereby  directed  to  be  made  of  his  real  estates,  and 
therefore  doth  order,  that  the  order  made  on  hearing 
this  cause  on  exceptions  and  further  directions,  dated 
the  SOth  day  of  May  1815,  so  far  as  it  is  thereby  ordered 
that  the  settlement  therein  mentioned  should  be  executed 
according  to  the  Master's  report  therein  mentioned,  by 
all  proper  parties,  as  the  Master  should  direct,  be  varied 
by  omitting  that  direction;  and,  instead  thereof,  it  is 
ordered  that  it  be  referred  to  Mr.  Cox,  the  Master  to 
whom  this  cause  stands  referred,  to  review  his  report,  so 
far  as  he  thereby  approves  of  the  drafts  of  indentures  of 
lease  and  release  therein  mentioned,  containing  the 
power  of  sale  expressed  in  the  .said  drafts.  Further 
directions  and  costs  reserved. 

Reg.  Lib.  A.  1821.  fo.  1037. 

(a)  Bayley  v.  Maruell,  4  Madd.  326.   Pearse  v.  Baron,  ante, )  58. 


Bakton, 


AUBREY  v.  ASPINALL. 

FT^HIS  was  a  suit  by  a  legatee  against  the  executor  for 
an  account.  Before  the  Defendant  had  answered, 
the  Plaintiff  died,  and  a  bill  of  revivor  was  filed  by  his 
executor.  To  this  bill  the  Defendant  put  in  a  plea, 
denying  that  the  present  Plaintiff  was  the  executor  of 
the  late  Plaintiff,  and  stating  that  he,  the  Defendant,  was 
his  executor,  probate  having  been  duly  granted  to  him, 

and 


Feb.  12. 
March  2. 

False  plea  put 
in  for  delay, 
ordered  to  be 
taken  off  the 
file  with  costs, 
to  be  paid  by 
the  solicitor. 
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1830.  and  lie  referred  to  the  probate.  This  plea  being  of 
matter  of  record,  was  filed  without  oath.  The  Plaintiff 
first  set  down  the  plea  for  argument,  and  afterwards  had 
it  struck  out  of  the  paper,  and  replied  to  it.  He  now 
inoved  for  leave  to  withdraw  the  vesication*  \aul  that 
the  plea  fcri^jbt  be  take*  off  the  file*  upon  the  ground  of 
to  being  unttfue,  and  being  put  in  merely  for  delay. 

titkHart  and  Mn  Bark*-,  in  support  of  the  motion, 
stated  that  this  was  merely  a  sham  plea,  end  that  the 
novelty  of  sweh  A  proceeding  hi  this  eoxxtt  hdd  en*> 
farittssed  tbe  Pkmtiff  as  to  the  mode  of  dealing  with  % 
and  it  wai  on  that  acebont  that  this  motion  had  net 
been  made  in  the  fit*t  fcistanee.  They  tt*ged  that  It 
ought  to  be  treated  as  a  nullity. 

Oft  thfe  othef  side  it  wtt  6ontemted)  that  the  KafotnT 
haying  taken  issue  upon  the  plea*  had  precluded  hhn- 
•df  from  making  the  present  application  \  and  that  the 
truth  or  falsehood  of  it  ought  to  be  tried  in  the  regular 
mode.  * 

The  Lord  Chancellor  strongly  reprobated  the 
practice.  As  it  was  not  admitted  that  the  plea  was 
untrue,  his  Lordship  desired  that  the  motion  should 
stand  over,  and  that  the  Defendant  should  produce  the 
alleged  probate,  which  by  his  plea  he  referred  to. 


*rf*i*Mi 


March  &  The  motion  coming  on  again,  it  was  admitted  on  the 

part  of  the  Defendant  that  the  plea  was  false,  and  it  was 
.  endeavoured  to  extenuate  it,  by  comparing  it  to  the 
fictitious  charges  sometimes  introduced  into  bills. 

The  Lord  Chancellor. 

This  is  the  first  instance  that  I  have  known  of  so 

unworthy 
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maworthy  a  practice  in  this  court,  though  I  am  told  that 
aomethiqg  of  the  same  sort  has  lately  been  done  in  the 
Exchequer.  It  is  quite  different  from  die  charges  hi 
-bills;  for  there*  in  order  to  obtain  discovery,  many  alle- 
gations mmt  be  inserted  which  are  founded  only  on  pro- 
bable as^picion*. 


US 


188& 


Let  the  plea  betaken  off  the  file,  and  let  all  the  costs 
out  of  pocket  be  paid  by  the  solicitor  who  gate  the  in- 
structions for  it.  I  take  it  for  granted  that  no  counsel 
hum  any  thii^  of  it.  Otherwise  I  must  say,  as  Lord 
Tkmkm  did*  that  it  is  impossible  to  keep  die  practice 
of  the  Count  pure,  if  counsel  lend  themselves  to  such 
proceedings. 


Tie  same  order  was  made  in  another  cause  instituted 
by  the  same  plaintiff  with  others  against  the  same  de- 
fendant, in  which  he  had  put  in  a  similar  plea. 

Reg.  Lib.  A.  1821.  fo.  727,  728. 


The  ATTORNEY-GENERAL  v.  The  Miryor,  Bail-    March 6,7. 
iffis,  and  Commonalty  of  the  City  of  EXETER. 


jfflCHOLAS  SPICERj  in  the  year  1609>  conveyed  Account  of 

certain  freehold  premises  to  feoffee*  upon  trust,  Jjjj^fj1* 
after  the  death  of  Eleanor  Br+tiye*  for  the  yearly  pay-  charity  estate, 
sent  of  40*.  worth  of  bread  to  be  distributed  to  the  p^od  ofsoo 

poor  of  the  city  of  Exeter;  of  20s.  towards  the  repair  of  Yem  against  a 

corporation. 

certain  parish-churches ;   of  40s.  towards  lighting  the  who,  by  their 

answer,  ad- 
mitted the 

receipt,  and  stated  that  they  had  from  time  to  time  debited  themselves  in  their 

books  with  the  amount 

city ; 
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1822.        city;  and  of  6s.  Sd.  to  the  night  bellman.     The 
J.  '  :  sidue  of  the  issues  and  profits  was  to  be  lent  in  sums 

key-General  from  10/.  to  21/.  for  four  years,  upon  good  security, 

The  Mayor  of  sac^1  °^  ^e  fr^111611  °f  the  c>ty  °f  Exeter  as  the  mayo: 
Exeteb.  and  aldermen  should  think  fit,  and  some  small  ann 
payments  were  to  be  made  to  several  of  the  officers 
the  corporation.  When  the  number  of  feoffees 
reduced  to  three,  the  premises  were  to  be  conveyed 
such  twelve  or  more  of  the  common  council  and 
cipal  citizens,  as  to  the  mayor  and  aldermen  shouk 
seem  fit.     Some  years  afterwards,  the  surviving  f< 


-iji;.  ->■■ 


conveyed  the  premises  to  the  mayor,  bailiffs,  and  com 
monalty  of  Exeter,   who  from  that  time  received 
rents  and  profits.     The  present  information  was 
against  them  for  an  account,  and  to  have  the 
established. 


The  Defendants,  by  their  answer,  admitted  that 
and  their  predecessors  had  for  a  long  time  been  in 
session  of  the  premises,  having  always  considered 
selves  so  possessed,  upon  the  trusts  and  for  the  ch 
ritable  purposes  contained  in  the  conveyance  of  1 
and  had  applied  considerable  parts  of  the  rents 
profits  to  those  purposes.  There  had  been  every  y 
some  residue  or  surplus,  the  amount  of  which,  they 
lieved,  would  appear  from  the  books  of  account  of  th 
charity,  and  they  had  always  been  ready  and  willin 
upon  proper  application  being  made  to  them,  to  lay  ou 
and  apply  such  surplus  rents  and  profits  agreeably 
the  purposes  of  the  charity,  but  no  such  application 
been  made  to  them.  It  had  therefore  been  retained  bj^J*-^ 
them,  or  by  certain  members  of  their  body  appointed  tac^p^^ 
be  trustees  or  curators  of  the  charity,  to  their  own  uses  ^  ! 

and  they  had  from  time  to  time  duly  charged  themselves^^^1 
in  their  books  of  account,  with  the  sums  so  retained  by-^^^ 
them,  and  were  willing  to  account  for  the  same  as  the^^  ,e 


it 
to 
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Court  should  direct.    The  estates  had  been  let  at  low        1822. 
rents,  with  large  fines,  which  had  been  received  by  the    J,-  / 
persons  appointed  to  be  trustees  or  curators  of  the  cha-  ney-General 
rity,  and  duly  brought  to  account  as  part  of  the  rents  The  ^ayor  0f 
and  profits  applicable  to  the  purposes  of  the  charity ;      Exktwu 
and   they  referred  to  their  books  of  account  for  the 
amount  of  the  fines  so  received.     They  had,  out  of  the 
rents  and  profits,  paid  the  specific  annual  sums  directed 
by  the  founder,  but  had  employed  very  little  in  the  ad- 
vance of  money  on  loan.     They  denied  any  abuse,  un- 
less the  Court  should  be  of  opinion  that  they  or  their 
predecessors,  by  borrowing  the  surplus  rents  and  profits, 
which,  for  (he  reasons  aforesaid,  could  not  be  applied  to 
the  purposes  of  the  charity  (always  charging  themselves 
as  debtors  for  the   amount),  had  been  guilty  of  any 
abuse. 

The  decree  made  by  the  late  Master  of  the  Rolls, 
on  the  22d  of  March  1813,  directed  an  account  of  the 
rents  and  profits  of  the  estates,  and  of  the  fines  taken 
for  the  renewal  of  leases,  come  to  the  hands  of  the  De- 
fendants, or  of  any  person  or  persons  for  their  use;  and 
the  Master  was  to  state,  at  what  times  such  fines 
were  received,  and  in  what  manner  the  same  and  the 
rents  and  profits  had  been  applied.  It  also  directed 
some  other  enquiries.  The  Defendants,  in  April  1821, 
petitioned  for  a  rehearing,  on  the  ground  of  the  account 
having  been  directed  without  limitation  of  time.  It  was 
stated  that  the  accounts  had  been  proceeding  in  the 
Master's  office  in  the  mean  time,  and  that  the  Defend- 
ants had,  under  an  order  made  upon  their  examination, 
paid  into  court  a  sum  of  1900/. ;  and  the  Master,  by  his 
report  made  between  the  presenting  and  the  hearing  of 
the  petition  of  rehearing,  found  a  further  sum  of  about 
6000k  due  from  them. 

Gg  Mr. 
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1822.  Mr.  ShadweU  and  Mr.  Merivale  for  the  Defendants/ 

The  Attor-        The  question  here  is,  for  what  period  of  time  a  cor- 
ney-General  p0rat;onj  who  are  trustees  0f  a   charity,  shall  be  com- 

The  Mayor  of  pelled  to  account?    The  decree,  as  it  stands,  assigns  no 

£XET£R. 

limit,  and   the  consequence  is,  that  the  account  must 
go  back  for  200  years.     The  inconvenience  and   in- 
justice that  must  result  are  obvious.     It  is  of  course 
impossible,  in  enquiries  into  such  very  distant  trans- 
actions, to  attain  to   a   result  at  all  approaching  the 
truth.      The  want  of  documents  and  evidence  must 
drive  the  Master,  in  executing  this  decree,  to  proceed 
more  by  conjecture  than  by  calculation.     The  same  rea- 
sons that,  injevery  other  case,  have  occasioned  a  limit  to 
be  set  to  remote  demands,  exist  here.     Accordingly,  al- 
though the  statute  of  limitations  does  not  apply  to  cases 
of  trusts  for  charity,  yet  the  Court  exercising  a  discre- 
tion in  decreeing  the  account,  has  always  thought  fit  to 
limit  it  to  some  definite  period,  most  commonly  to  the 
filing  of  the  bill,  and  sometimes  to  previous  demand; 
sometimes  the  period  of  six  years  has  been  taken  by 
analogy  to  the  statute  (a),  and  sometimes  twenty  years. 
It  is  laid  down  in  2  Eq.  Ca.  Ab.  12.  that  although  a 
charity  is  not  barred  by  the  statute  of  limitations,  yet 
that  it  is  a  good  rule  how  far  back  to  carry  the  account 
In  Attorney-General  v.  Johnson  (4),  the  charity  was  held 
entitled  to  the  surplus  rents,  but  it  appears  by  the  re- 
gister's book  that  the  Court  declared  that,  under  the 
circumstances  of  the  case,  it  did  not  think  proper  to  de- 
cree the  account  beyond  the  filing   of  the  information. 
In  the  case  of  The  Attorney-General  v.  The  Mayor  of 
Coventry  (c)9  the  account  was  directed  only  from  the 

(a)  See  The  Attorney -General  \.  Christ  Churchy  post. 

(b)  Ambl.  190.  Reg.  Lib.  1753.  folio  1 13. 

(c)  2  Fern.  397.      Cotles  Part.  Cos.  280.      7  Bro.  Pari.  Cos.  ed. 
TomL  p.  235.  and  zMadd.  353. 

hearing 
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hearing  in  the  House  of  Lords.     In  the  late  case  of       1822. 
The  Attorney-General  v.  The  Skinners*  Company  (a),  the    The  Attor- 
account  was  given  from  the  filing  of  the  information.  net-General 
In  the  same  way  in  the  cases  where  leases  of  charity  j^e  Mayor  of 
estates  have  been  set  aside  as  fraudulent  or  improvident,      Exkteb. 
no  retrospective  account  has   been  given   beyond  the 
filing  of  the  bill  or  previous  demand.     Attorney-General 
v.  Owen(b),  Attorney-General  v.  Griffith  (c).    It  is  true, 
that  in  Attorney-General  v.  Bowyer  (d)9  Lord  Lough- 
borough appeared  to  think,  that  he  was  bound  to  decree 
a  general  account ;    but  the  cases  cited  disprove  that 
notion ;  and  it  was  the  clear  opinion  of  Lord  Eldon,  in 
Attorney-General  v.  Dixie  (e\  a   case  of  great  abuse, 
that  although  an  account  was  prayed  for  without  limit- 
ation, yet  the  Court  might  act  according  to  its  discretion, 
and  in  that  case  he  gave  the  account  only  from  the  filing 
of  the  information,  with  enquiries  as  to  leases  improperly 
granted. 

Mr.  Roupell  and  Mr.  Girdlestone,  for  the  relators, 
cited  The  Attorney-General  v.  The  Brewers9  Company(f)9 
where  an  account  of  a  charity  fund  was  decreed  from 
the  commencement  of  the  relator's  right;  Sir  W.  Grant, 
in  his  judgment,  disclaiming  any  analogy  to  the  statute 
of  limitations.  They  also  relied  upon  the  defendants 
having  in  their  answer  submitted  to  account  gene- 
rally. 

The  Master  of  the  Rolls. 

It  has,  I  think,  been  properly  stated  on  both  sides,  . 
that  there  is  no  fixed  limit  of  time  in  directing  an  ac- 


ta) 4  Madd.  17  3.  (b)  10  Fes.  555. 

(c)  13  Fes.  565.  (d)  3  Fes.  729. 

(e)  \3Fes.5l9.  (/)  lMer.495. 
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1829.       count  against  a  trustee  of  a  charity.     Notwithstanding 

J."  :  "■"*     the  case  which  has  been  cited  from  a  very  inaccurate 

The  Attob-  ...  i         T    • 

hey- General  book,  the  statute  of  limitations  is  not  the  rule.     It  la 

The  Mayor  of  not  a  ")ar  *n  t^ie  case  °^  a  cnar*tv»  or  **  between  C6^ 
Exetbb.      tuique  trust  and  trustee;  I  mean  an  express  trustee, 

not  a  constructive  trustee.     It  is  material  to  observe  the 

manner  in  which  length  of  time  operates.     In  cases 

within  the  statute  there  is  a  fixed  bar,  after  a  certain 

period ;  and  if  that  period  be  exceeded,  it  is  of  no  con* 

sequence  how  much  or  how  little.     There  are  other 

cases  again,  where  length  of  time  operates  not  as  a  bar, 

but  as  raising  a  presumption  that  a  debt  has  been  paid, 

or  a  right  released. 

Neither  of  these  cases  applies  to  that  of  oestuique 
trust  and  trustee ;  it  does  not,  however,  follow  that  re- 
lief will  be  given  after  a  great  length  of  time,  it  being 
the  constant  course  of  Courts  of  Equity  to  discourage 
stale  demands ;  even  in  cases  of  fraud,  in  which,  if  re- 
cent, there  would  have  been  no  doubt,  lapse  of  time  has 
induced  the  Courts  to  refuse  their  interference.  In 
cases  of  charities  this  principle  has  often  been  acted  on. 
When  there  has  been  a  long  period,  during  which  a 
party  has,  under  an  innocent  mistake,  misapplied  a 
fund,  from  the  laches  and  neglect  of  others,  that  is, 
from  no  one  of  the  public  setting  him  right,  and  when 
the  accounts  have  in  consequence  become  entangled,  the 
Court,  under  its  general  discretion,  considering  the 
enormous  expense  of  the  enquiries,  the  great  hardship 
of  calling  upon  representatives  to  refund  what  families 
have  spent,  acting  on  the  notion  of  its  being  their  pro- 
perty, has  been  in  the  habit,  while  giving  the  relief,  of 
fixing  a  period  to  the  account.  Unless  it  be  upon  these 
grounds,  I  do  not  know  how  the  Court  can  take  upon 
itself  to  set  a  limit  The  accident  of  when  the  inform- 
ation was  filed,  or  when  the  demand  was  made,  can 

only 
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otily  be  material  as  putting  the  parties  on  their  guard,  1822. 

and  therefore  leaving  them  without  excuse  for  any  errors  ThTATTo*- 

they  may  commit.    It  must  be  admitted,  that  the  result  ney-Genz&a& 

of  the  authorities  is,  that  in  each  case  the  Court  is  ^|e  ^yOT  0f 

bound  to  be  guided  by  the  particular  circumstances.  Emit, 

The  defendants  here  object  to  the  account  as  di- 
rected by  the  decree,  but  they  do  not  state  to  what 
period  it  ought  to  extend.  Now  I  will  suppose  the 
Case  of  trustees  called  on  to  account  for  the  receipts  of 
two  at  three  hundred  years,  who  admit  the  receipt,  and 
say  that  they  have  concientiously  laid  up  the  money, 
and  that  they  hare  it  ready  for  the  charity :  or  that  they 
have  invested  it  in  the  funds  or  in  land,  unmixed  with 
ether  money.  What  is  the  Court  then  to  do  ?  Can 
the  Court  give  to  the  trustees  a  part  of  the  money  or 
the  land  which  they  acknowledge  not  to  be  theirs  ?  It 
is  admitted  to  belong  to  the  charity,  and  the  charity 
mtMt  have  it*  There  is  no  difficulty  from  complicated 
accounts ;  all  the  topics  of  hardship  that  may  sometimes 
be  urged,  foil  of  application  to  such  a  case. 

Now  let  us  see  whether  this  case  does  not  in  sub- 
stance amount  to  that  which  I  have  put  The  defend- 
ants have  in  their  answer  very  honourably  and  fairly 
disclosed  the  truth,  acknowledging  that  they  took  upon 
themselves  the  situation  of  trustees,  and  received  the 
rents  and  profits  of  the  estates.  They  say,  that  no  ap- 
plications being  made  to  them  for  loans,  they  applied 
only  a  small  part  to  the  purposes  directed  by  the  tes- 
tator. It  is  obvious,  then,  that  there  must  have  been  a 
considerable  surplus.  It  is  not  alleged,  that  the  cor- 
poration themselves  had  any  right  to  it ;  then  what  be- 
came of  it?  As  I  understand  the  answer,  the  defend- 
ants take  considerable  credit  to  themselves  for  having 
recorded  their  receipts  in  their  books,  charging  them- 

G  g  S  selves 
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1822*        selves  as  debtors  for  the  amount  of  the  surplus,  as  having 
The  Attob-    Dorrowed  it  of  the   charity.      The   amount,    they  say, 
key-General  will  appear  from  their  books,  and  they  have  always  been 
The  Major  of  w^^ng  to  account  for  it     They  have  always  considered 
Exeter,       themselves  liable  to  account  without  limit  or  stint:  there 
is  not  a  word  that  points  at  any  period  or  limit;  they 
do  not  allege  that  there  is  any  period  beyond  which 
their  books  do  not  extend.     How  then  is  it  possible 
for  the  Court  to  fix  a  limit  which  the  defendants  do  not 
ask  for  ?     Is  the  Court  to  force  them  to  be  unjust  ? 
The  account  directed  must  be  commensurate  with  the 
admissions  of  the  answer,   and,  in  point  of  fact,   the 
difficulties  supposed  to  exist  have  been  got  over,  the 
account  having  already  been  taken.     The  question  is 
not,  what  decree  ought  in  general  to  be  made?   but 
whether  this  was  not  the  only  decree  that  could  have 
been  made  upon  this  answer  ? 

The  case  of  The  Attorney-General  v.  The  Brewer? 
Company  shows,  that  the  Court  must  regard  the  parti- 
cular circumstances  of  each  case.  If  the  decision  there 
was  right,  how  can  this  case  be  distinguished  ? 

Decree  affirmed. 

Reg.  Lib.  A.  1821.  fo.  1132. 
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1822. 

Rolls. 
COLPOYS  v.  COLPOYS.  Feb.  is. 

March  11. 

m 

ADMIRAL  Sir  John  Colpoys*  by  his  will,  dated  the  A  testator 
12th  of  November,  1818,  gave  all  the  property,  of  persons  an- 

whatsoever  kind  or  denomination,  he   might  die  pos-  nuitiesof^— 

.  .  long  annuities, 

sessed  of,  to  L.  S.  Willett,  esquire,  and  Captain  C.Dilkes,  and  to  several 

in  trust,  for  the  purposes  aftermentioned.     He  gave  to  °jhersle«icies 
his  niece,  Mrs.  Patience  Baker,  of  Dublin^  (if  living  at  annuities,  on 
his  decease,  and  for  her  sole  and  separate  use,  and  for  he^rrects1^ 
which  her  receipts  only  were  to  be  valid,)  an  annuity  of  terest  to  be 
100/.  long  annuities:  and  in  failure  of  her,  or  at  h«r  cent. 

death,  the  said  annuity  to  be  equally  divided  among  all    .  Evidence  of 
-  J  1       ^  ©         the  amount  of 

her  daughters  then  living,  for  their  sole  and  separate  his  property 

use,  share  and  share  alike,  over  and  above  any  legacies  adm11881D]®  t0 
7  '  .  explain  the 

they  might  be  entitled  to  by  that  his  will,  or  by  any  meaning  of  the 
codicil.  He  gave  to  his  niece,  Mrs.  Ann  Bloomfield,  questc  an(j  hjg 
residing  in  Dublin,  if  living  at  his  decease,  an  annuity  of  property  being 
100/.  long  annuities,  for  her  sole  and  separate  use;  said  pBy  them  in 

annuity  to  devolve  at  her  death  to  his  nephew,  Rear  long  annuities, 
.  .  r  held  that  sums 

Admiral  Griffith  (afterwards  Griffith  Colpoys),  and  his  of  money  to 

heirs.     He  gave  to  each  of  his  grand  nephews,  living  at  DjJ™8e<*out 
his  decease,   100/.  long  annuities.     He  gave  to  Mr.  T.  annuities  were 
Abbott,  of  Dublin,  husband  of  his  late  niece,  Mrs.  Ann  in  en 
Abbott,  if  living  at  his  decease,  100/.  long   annuities. 
"  I  give  to  the  twin   son  of  the  above  Mr.  Abbott,  I 
think  his  name  is  Edward  Singleton,  if  living  at  my 
decease,  100/.  long  annuities,  with  51.  per  cent,  interest 
thereon  from  the  day  of  his  birth,  said  interest  not  to 
be  considered  as  accumulating.     I  give  to  Mr.  W.  Col- 
poys, of  Passage,  Waterford,  if  living  at  my  decease,  an 
annuity  of  20/.  long  annuities.      I  give  to  each  of  the 
children  of  the  said  W.  Colpoys,  living  at  my  decease, 
50/.  long  annuities.     I  give  to .  all  my  grand  nieces,  that 

6  g  4  may 
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may  be  living  at  the  time  of  my  decease,  for  their  sole 
and  separate  use,  to  be  among  them  equally  divided 
share  and  share  alike,  over  and  above  any  other  legacies 
they  may  be  entitled  to  by  this  my  will,  or  by  any 
codicil  I  may  think  fit  to  add  thereto,  5000/.  long 
annuities."  He  gave  to  the  Rev.  6.  Madder,  and  to 
each  of  his  sisters,  ten  guineas,  as  a  testimony  of  bis  re- 
gard; to  Vice- Admiral  J.Dilkes  100/.  long  annuities; 
to  Miss  F.  Sterling  50/.  long  annuities;  to  Miss  M. 
Bourmaster  50/.  long  annuities ;  and  to  Miss  A.  Arm- 
strong 50/.  long  annuities ;  and  proceeded  thus: cc  Should 
I,  in  my  lifetime,  by  any  visitation  of  Providence,  be 
rendered  incapable  of  attending  to  my  own  affairs,  it'  is 
my  particular  request  that  all  annuities  left  by  me  to 
any  of  my  relations,  also  the  interest  of  any  legacies  left 
them,  may  be  regularly  paid  them  by  Messrs.  Hoare, 
Fleet  Street,  so  long  as  I  live,  or  may  continue  in  that 
helpless  state.  I  also  desire,  that  the  remaining  part  of 
my  income,  whether  funded  or  other  property,  shall  be 
regularly  paid  as  it  becomes  due  to  my  nephew,  Rear- 
Admiral  Griffith,  (by  Messrs.  Hoare,)  or  his  order,  for 
my  support  and  his  trouble  during  my  incapacity ;  and 
in  failure  of  him,  to  his  nieces,  Mrs.  Ann  Grace  and 
Mrs.  Susan  Houghton,  of  Dublin,  but  not  to  remove  me 
out  of  England"  He  gave  to  each  of  his  trustees 
fifty  guineas,  and  directed  that  they  should  be  fully 
reimbursed  any  expences  they  might  be  subjected  to  by 
the  trust.  He  acquitted  all  his  relations  of  any  monies 
lent  or  given  them  in  his  lifetime ;  and  gave  to  his 
nephew,  Rear- Admiral  Griffith,  all  and  whatsoever  sort 
of  property,  of  whatsoever  kind  or  denomination,  he 
might  die  possessed  of,  not  disposed  of  in  the  former 
part  of  his  will,  or  by  any  codicil :  in  the  event  of  hi» 
nephew  dying  before  him,  he  gave  to  Mrs.  Patience 
Baker,  for  her  sole  and  separate  use,  an  additional 
annuity  of  100/.  long  annuities;  and  in  failure  of  her, 


or 
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or  at  her  death,  said  annuity  to  be  equally  divided 
amongst  all  her  daughters.  In  the  event  of  his  said 
nephew  dying  before  him,  he  gave  to  his  children  the 
property  to  which  their  father  would  otherwise  have 
been  entitled.  He  appointed  his  said  nephew  bis  sole 
executor;  but  in  the  event  of  his  dying  before  the 
testator,  or  of  his  being  abroad  at  the  time  of  his 
decease,  he  deputed  Lachlan  M'Lean  and  Richard 
Houghton  to  act  in  all  respects  for  him,  until  they  should 
receive  further  instructions  from  his  nephew;  and  in 
consideration  of  any  trouble  they  might  be  at,  be  re- 
quested their  acceptance  of  100/.  each  long  annuities, 
and  all  their  expenses  to  be  reimbursed* 


4$$ 


18**. 


V, 

C<tt*ftyts* 


The  testator  made  several  codicils,  in  one  of  which 
lie  expressed  his  regret  at  being  unable  to  leave  me- 
mentos to  many  other  kind  friends,  and  trusted  it  would 
not  be  attributed  to  neglect  on  his  part.  He  died  in 
April  1821. 

The  bill  was  filed  by  several  infant  legatees,  to  whom 
legacies  of  long  annuities  were  given  by  the  will,  against 
the  executor  and  trustees,  for  payment  of  their  legacies. 
The  Defendants,  in  their  answer,  stated,  that  the  tes- 
tator's property,  at  the  time  of  his  death,  consisted  of 
1190/.  consolidated  long  annuities,  8000/.  3  per  cent 
consols,  about  1800/.  in  cash  at  his  bankers,  and  furni- 
ture and  other  effects  to  the  value  of  about  900/.  Those 
of  the  legatees  to  whom  long  annuities  were  given,  who 
were  adult,  had  consented  to  accept  their  legacies  in 
gross  sums  in  pounds  sterling,  of  the  numerical  amount 
mentioned  in  the  will,  and  the  Defendants  submitted 
that  this  was  the  testator's  intention.  The  cause  came 
on  upon  bill  and  answer. 


Mr.  Wing  field  and  Mr.  Norton  for  the  Plaintiffs. 

Mr.  Home 
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Mr.  Home  and  Mr.  Simons  for  the  Defendant 

The  proper  mode  of  construing  this  will,  is  to  un- 
derstand the  testator  when  he  gives  legacies  of  sums  of 
long  annuities,  to  mean  sums  of  sterling  money  to  be 
raised  out  of  his  stock  in  the  funds,  which  formed  the 
bulk  of  his  property.  In  some  instances  he  gives  an- 
nuities of  long  annuities;  the  two  expressions  cannot  be 
used  with  the  same  meaning:  the  latter  must  refer  to 
annual  payments,  and  the  contrast  between  them  proves 
that  by  the  former  gross  sums  must  be  intended.  Again, 
he  gives  to  one  person  100/.  long  annuities,  with  in-, 
terest  at  51.  per  cent.,  language  which  is  unintelligible, 
except  as  to  a  sum  of  money ;  and  in  the  subsequent 
part  of  his  will,  where  he  is  contemplating  the  possi- 
bility of  his  becoming  incompetent  to  manage  his  affairs, 
he  makes  a  distinction  between  his  legacies  and  annui- 
ties. These  circumstances  show,  that  he  did  not  con- 
sider himself  to  be  giving  annuities  to  all.  The  large 
amount  of  these  bequests  furnishes  a  similar  inference. 
The  long  annuities  are  worth  about  1800/.  per  cent., 
and  would  he  be  likely  to  request  trustees  to  accept  so 
large  a  sum  for  their  trouble?  But  the  argument  is 
irresistible  when  the  amount  of  the  legacies  is  compared 
with  the  amount  of  his  property,  which,  according  to 
Fonnereau  v.  Poyntz  (a),  may  be  inquired  into  in  a  case 
of  this  description.  His  whole  fortune  bears  but  a  small 
proportion  to  what  he  has  given  away,  if  the  other  con- 
struction is  to  be  adopted,  and  yet  he  conceived  there 
would  be  a  residue  remaining. 


Mr.  Wing  field  in  reply  contended,  that  the  distinction 
in  the  language  of  the  bequests,  did  not  necessarily 
show  a  different  intention.     The  same  occurred  in  At- 


(a)  lBro.C.C.472. 


torney- 
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torney  General  v.  Grate  (a),  where  the  testatrix  gave  to 
some  charities  "  51.  per  annum  long  annuities,"  and  to 
others  "  100/.  long  annuity  stock,"  and  although  there 
were  other  circumstances  tending  to  show  that  the  latter 
meant  money  only,  yet  the  literal  construction  was  ad- 
hered to.  Stafford  v.  Horton  (b)  is  to  the  same  effect. 
The  other  remarks  made  upon  the  will,  only  prove, 
that  it  was  not  framed  with  accuracy,  and  cannot  con* 
troul  the  meaning  of  words  so  plain  as  these.  This 
case  differs  from  Fontiereau  v.  Pcyntz  in  the  expressions 
used ;  and  notwithstanding  that  decision,  it  has  always 
been  considered,  that  external  evidence  as  to  the  state 
of  a  testator's  property  must  be  excluded  in  the  con- 
struction of  the  will.     Jones  v.  Tucker,  (c) 


Colpoys 

V. 

Colpoys. 


The  Master  of  the  Rolls. 

From  the  importance  both  of  this  particular  case,  and 
of  the  general  question  which  it  involves,  I  shall  not  at 
present  decide  it;  for  I  cannot  enter  upon  the  con- 
struction of  the  will,  till  I  have  satisfied  myself  whether 
it  is  my  duty  to  look  at  the  will  only,  or  whether  I  can 
consistently  call  in  aid  the  amount  of  the  property.  I 
feel  that  in  endeavouring  to  come  to  a  decision,  the 
mind  will  advert  to  that  circumstance,  and  is  liable  to 
be  biassed  by  it ;  and  I  will  not,  therefore,  venture  upon 
the  consideration  of  the  subject,  till  I  can  ascertain 
whether  anything  beyond  the  will  may  be  looked  at. 
I  have  understood  the  general  rule  to  be,  that  extrinsic 
evidence  is  only  to  be  let  in  in  some  particular  excepted 
cases ;  that  when  there  is  a  latent  ambiguity  raised  by 
extrinsic  circumstances,  it  may  be  got  rid  of  in  the  same 
manner ;  but  not  when  the  ambiguity  is  patent,  arising 


(a)  2  Mer.316. 

(b)  1  Bro.  C.  C.  482. 

(c>  3  Mer.  553.    See  Webb  v.  Honnor,  \  Jac.  <$■  Walk.  352. 


on 
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1892.  on  die  face  of  the  will ;  there  the  general  rob  i%  that 

rJ  T  ""  it  is  to  be  construed  by  its  contents  only,  although  in 

v*  the  particular  case  the  Court  might  be  desirous  of  havihg 

Co'UWi'  recourse  to  other  considerations. 

Suppose  the  will  to  be  in  terms  admitting  of  no 
doubt*  it  is  clear  that  the  amount  of  the  property  cmU 
hare  no  influence  on  the  construction*  If  a  nw>  worth 
1000/.  were  to  give  to  twenty  people  10002.  each,  it  might 
be  said,  that  he  was  insane ;  but  it  could  not  be  aifflwd 
from  the  deficiency  of  assets,  that  he  must  have  meant 
something  else ;  the  legatees  must  abate  hi  proportion* 
The  great  difficulty  is,  whether  we  may  resort  to  extrinsic 
circumstances,  when  the  terms  are  not  altogether  free 
from  doubt,  to  assist  in  disposing  of  a  patent  ambiguity. 
If  the  extrinsic  evidence  bad  been  of  declarations  at  the 
time  of  making  the  will,  on  general  principles  it  could 
not  be  received. 

Many  acute  and  ingenious  observations  have  been 
made  upon  the  will  itself }  if  you  could  in  that  manner 
put  a  construction  upon  it,  that  would  be  consistent 
with  all  sound  principle ;  but  if  the  reasoning  from  the 
language  of  the  will  only  goes  the  length  of  raising 
doubts,  can  you  then  let  in  the  evidence  ?  It  is  a  mixed 
argument,  partly  upon  the  words  and  partly  upon  the 
extrinsic  matter.  Therefore,  I  asked  of  the  counsel, 
what  the  construction  would  be,  if  the  property  had 
been  sufficient.  Would  it  not  then  have  been  said,  that 
notwithstanding  these  nice  distinctions  and  critical  ob- 
servations, they  are  all  gifts  of  annuities  ?  I  am,  there- 
fore, unwilling  to  give  much  weight  to  those  argument^ 
as  I  feel  that  I  should  not  be  influenced  by  them  if  the 
property  were  larger. 

Extrinsic 
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Extrinsic  evidence  may  be  admitted  as  to  the  nature 
of  the  thing  described ;  but  here  the  bequests  are  not 
specific  |  they  are  to  be  satisfied  out  of  the  general  pro* 
perty ;  the  quantify  of  long  annuities  that  the  testator 
was  possessed  of  is,  therefore,  no  guide.  It  comes  to 
this,  whether  the  amount  of  the  property  is  to  be  re- 
garded in  construing  the  will  ?  Is  it  to  be  construed  in 
one  way  for  a  rich  man,  and  in  another  for  a  poor  man? 
Is  the  construction  to  vary  from  time  to  time  with  the 
state  of  the  testator's  circumstances?  He  may  be  a 
rich  man  at  one  time,  and  a  bankrupt  at  another;  are 
we  to  inquire  how  he  was  situated  at  the  times  of  dif- 
ferent republications  ? 

His  Honour  concluded  with  expressing  a  wish  to 
have  the  case  re-argued  with  reference  to  the  question, 
whether  the  consideration  of  the  state  of  the  testator's 
property  was  admissible. 


1822. 


COLPOYS 
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Subsequently  to  the  argument,  another  codicil  was 
found  among  the  testator's  papers,  and  was  proved.  It 
contained  (amongst  other  things)  these  words,  "  My 
banker's  book  will  fully  explain  all  my  money  concerns." 
The  book  referred  to  contained  regular  entries  of  the 
dividends  upon  his  long  annuities  and  other  funded 
property.    The  case  was  this  day  re-argued. 

For  the  Defendants. 

The  question  is,  whether  the  difficulties  apparent 
upon  this  will  may  be  explained  by  considerations  aris- 
ing from  the  amount  of  the  testator's  property.  That 
the  state  of  the  property  is  never  to  be  regarded,  is  a 
proposition  far  too  general.  We  know  that,  in  fact,  in 
all  cases  where  a  will  is  to  be  construed,  the  Court  is,  by 
means  of  the  usual  enquiries,  put  in  possession  of  the 

state 
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state  of  the  testator's  affairs ;  we  seldom  hear  a  judgment 
pronounced  in  such  a  case,  without  some  remarks  re- 
lating to  it :  and  how  can  it  be  supposed  that  it  does 
not  often  influence  the  judgment  when  it  is  thus  ad- 
verted to  ?     In  Fonnereau  v.  Pqt/niz,  the  difficulty  with 
Lord  Thurlaao  was,  whether  there  was  sufficient  ambi- 
guity on  the  face  of  the  will  to  let  in  extrinsic  consi- 
derations :  having  satisfied  himself  that  the  interpretation 
was  doubtful,  he  did  not  hesitate  to  remove  the  doubt 
by  a  reference  to  the  state  of  the  property.     This  case 
has  not  been  controverted.     In  Selwood  v.  Mildmay  (a), 
it  is  recognized  by  Lord  Alvanley^  who  treats  it  as  clear 
that  the  testator's  circumstances  are  to  be  laid  before  the 
Court;   and  says,  that  his  estate  being  insufficient  to 
satisfy  his  legacies,  raises  a  latent  ambiguity,  to  explain 
which  extrinsic  evidence  may  be  received. 


But  independently  of  this  reasoning,  the  last  codicil, 
by  referring  to  the  banker's  books  for  the  state  of  his 
concerns,  makes  the  contents  of  them  admissible.    In 
Barksdale  v.  Gilliat  (£),  the  Lord  Chancellor  thought 
that  a  paper  written   by  the   testator,  containing  cal- 
culations as  to  his  fortune,  and  its  inadequacy  to  the 
payments  he  directed,  made  it  competent  to  the  Court 
to  enquire  into  the  proportion  of  its  amount  to   the 
demands  on  it,  with  a  view  to  the  construction  of  the 
will.     If,  upon  either  of  these  principles,  the  amount  of 
the  property  is  considered,  the  effect  is  to  render  it 
clear  that  the  testator  could  not  have  intended  gifts  of 
annuities  to  so  great  an  extent. 

For  the  Plaintiffs,  the  general  rule,  that  parol  evidence 
is  not  admissible  to  explain  a  patent  ambiguity,  was  re- 


(a)  3  Fes.  306. 


(b)  1  Swanst.  562. 
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lied  on,  and  Doe.  dem.  Hanson  v.  Fyldes  (a),  Lord  1822, 
Walpole  v.  Earl  of  Cholmondeley  (i),  Hinchcliffe  v.  ^0Lp0Tg 
Hinchcliffe  (c),    and  Jones  v.   Cwny  (d)9    were  cited,  v. 

Formereau  v.  Poyntz,  is  the  only  case  in  which  the  state 
of  the  property  has*  been  considered,  except  with  refer- 
ence to  a  specific  legacy ;  and  according  to  what  is  said 
by  the  Lord  Chancellor  in  Drtice  v.  Denison{e\  the 
only  ground  on  which  that  decision  can  be  supported  is, 
that  the  testatrix  had  given  as  stock  that  which  was  of 
no  known  denomination  of  stock ;  and  that  the  bequest, 
taken  alone,  was  therefore  unintelligible,  and  extrinsic 
evidence  necessary  to  explain  it*  But  here  nothing  can 
be  more  plain  than  the  language;  the  testator  gives 
long  annuities,  as  to  the  meaning  of  which  there  can  be 
no  doubt.  Stafford  v.  Horton,  which,  from  Mr.  Belfs 
note,  and  the  Registers-book  (f\  appears  to  be  inaccu- 
rately reported,  was  a  case  of  a  specific  legacy.  It  may 
be  admitted,  that  according  to  Wilkinson  v.  Adam  (g)9 
the  banker's  book  might  be  received  under  some  circum- 
stances ;  but  not,  as  in  this  case,  to  construe  the  will ; 
for  the  testator  has  not  here  calculated  the  amount  of 
•his  property,  and  spoken  of  it  as  the  guide  to  him  in 
making  his  testamentary  dispositions :  he  only  refers  to 
it  in  general  terms.     If  the  inquiry  could  be  made,  how 

-  are  we  to  fix  the  period  at  which  the  state  of  the  pro- 
perty is  to  be  regarded?     Is  it  to  be  at  the  time  of 

-  making  his  will,  or  at  the  time  of  his  death  ? 

The  Master  of  the  Rolls,  after  stating  the  will,  and 
commenting  upon  the  several  parts  of  it,  proceeded  as 
follows. 

This  is  the  will,  and  the  first  thing  to  be  observed,  is, 

(a)  Cowp.  853.  (6)  7  T.  R.  138. 

(c)  3  Vet.  516.  (rf)  lSwanst.66. 

(e)  6  Vet.  401.  (/  )  Reg.  Lib.  B.l 784.  folio  533. 

(g)  1  Vet.  Sf  B.  445. 

that 
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18*2.  that  the  will  refers  to  the  fund  in  terms  not  strictly  and 
technically  applying  to  it.  It  is  noticed  in  Formereou  v. 
PoyntZ)  that  the  proper  expression  is  "  interest  or  share 
in  long  annuities/'  (a)  The  holders  hare  no  capital*  or 
interest,  or  diyidend,  but  are  entitled  to  an  annuity 
only.  The  other  funds  are  distinguished  by  being  per- 
manent! consisting  of  capital  with  interest  payable  upon 
it  Lord  Thvrlovx,  referring  to  this,  says,  « the  case 
is,  that  there  is  no  such  fund  as  is  described  by  the  will* 
"When  the  words  used  by  a  testator  are  sensible,  they 
must  be  taken  as  they  stand :  if  not,  the  construction 
must  be  taken  aliunde."  It  is  a  nicety,  but  it  is  the 
reasoning  of  Lord  TkurUm.  He  thought  that,  if  the 
bequest  had  been  in  strict  and  technical  words,  he 
should  have  been  bound  by  it ;  but  the  language  not 
applying  strictly,  and  therefore  being  capable  of  two  in- 
terpretations, entitled  him  to  let  in  the  parol  eyidence. 

The  case  of  Fonmreau  ▼.  Pqyntz  was  three  tines 
before  Lord  Thurlaw.  At  first,  he  thought  the  state  of 
the  property  material  to  influence  his  decision,  and 
directed  enquiries ;  when  it  came  back  upon  the  report* 
he  thought  the  language  sufficiently  certain,  and  that  he 
was  bound  to  adhere  to  it ;  but,  on  the  re-hearing,  he 
changed  his  mind,  and  returned  to  his  original  impres- 
sions, that  he  might  look  at  the  state  of  the  property, 
and  allow  it  to  operate  on  the  construction*  "  There 
is  no  doubt,"  he  says,  "  if  the  word  stock  had  been  left 
out,  but  the  meaning  would  be,  that  the  sum  of  500t 
was  to  be  disposed  of  in  long  annuities,  and  to  make  a 
produce,  and  that  produce  to  accumulate  until  the 
legatee  should  attain  twenty-one.  This  being  the  doubt- 
ful interpretation  upon  the  face  of  the  will,  the  question 
arises,  whether  the  state  of  the  testatrix's  fortune  is  not 

(fl)  1  Bro.  C.C.473. 
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applicable  to  the  construction."  He  adds,  that,  "  it  is 
perfectly  inconsistent  to  say,  that  she  could  mean  to  give 
ten  times  more  than  she  was  worth  in  legacies ;"  and 
that  he  should  let  in  the  evidence,  "  not  to  controul  the 
bequests  which  the  testatrix  has  made  in  words  them- 
selves distinct,  nor  to  controul  a  bequest  which  she  had 
made  of  a  subject  which  she  had  accurately  described ; 
but  because  the  words  she  has  used  in  the  description 
are,  upon  the  whole  of  the  context,  uncertain  whether 
she  intended  it  as  the  interest  of  a  gross  sum  to  accumu- 
late, or  500/.  per  annum"  He  decided,  that  he  was 
bound  to  consider  the  amount  of  the  property,  and  then 
draw  his  inference  from  the  enormous  disproportion  of 
the  bequest,  calculated  as  long  annuities. 


1822. 


COLPOYS 
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Without  then  going  through  all  the  authorities  on 
the  subject  of  latent  and  patent  ambiguities,  it  being 
admitted,  that  this  case  has  stood  the  test  of  time,  we 
must  take  it  to  be  right,  and  the  question  will  be,  whe- 
ther it  is  similar  to  the  present,  and  furnishes  a  rule 
for  it 

Lord  Eldon  who  was  himself  counsel  in  Fonnereau  v. 
Poyntz,  recognizes  its  authority  in  Druce  v.  Denison  (a), 
explaining  the  ground  on  which  it  was  decided  to  be, 
that  the  testatrix  had  given  that  which  was  of  no  known 
denomination  of  stock,  and  states  that  it  did  not  carry 
the  cases  upon  parol  evidence  farther  than  they  had 
gone  before.  Lord  Alvanley  in  Selwood  v.  Mildmay  (ft), 
mentions  it  with  approbation,  and  it  was  acted  upon 
in  Finch  v.  Inglis  (c) ;  the  case  of  Attorney-General  v. 
Orate  (d)  as  far  as  it  goes  is  a  recognition  of  it. 


(a)  6  Vet.  401. 

(c)  3Bro.  C.  C.  420. 


(b)  3  Ve*.  306. 
(d)  3  Men 316. 
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The  authority  of  that  case  may,  therefore,  be  con- 
sidered as  established.  Does  it  then  differ  from  the 
present  ?  In  some  respects  it  is  stronger,  in  others  not* 
The  word  stock  being  used,  made  it  look  more  like  a 
bequest  of  stock  than  of  money ;  that  word  is  not  to  be 
found  here.  Again,  there  all  the  bequests  were  uni- 
form. But  this  case  is  marked  by  the  striking  circum- 
stance, that  he  sometimes  gives  gross  sums  of  long 
annuities,  and  sometimes  annuities  of  long  annuities. 
Are  we  to  suppose,  that  he  means  the  same  thing  by 
these  different  expressions  ?  In  Fonnereau  v.  Poyntz 
the  distinction,  thai  the  interest  should  accumulate  was 
much  relied  on;  interest  upon  an  annuity  being  an 
absurdity ;  that  is  a  feature  which  belongs  to  this  case 
also,  and  it  is  besides  characterized  by  the  testator  di- 
viding his  bequests  into  annuities  and  legacies,  and 
distinguishing  between  them. 


With  respect  to  the  case  of  Stafford  v.  Horton  (a)  it 
is  enough  to  say,  that  the  bequest  was  determined, 
whether  correctly  or  not,  to  be  specific.  It  cannot, 
therefore,  bear  upon  the  present,  where  it  is  agreed  not 
to  be  specific.  The  Attorney-General  v.  Grote  is  evi- 
dently distinguishable.  The  testatrix  was  possessed  of 
385/.  per  annum,  Bank  long  annuities ;  the  annuities 
given  amounted  together  to  about  that  sum ;  the  late 
Master  of  the  Rolls  thought  it  clear,  that  she  was  doling 
out  portions  of  her  long  annuities ;  there  being  nothing 
to  show  any  inadequacy ;  and  in  determining  it  he  pro- 
fessed not  to  quarrel  with  Fonnereau  v.  Pqyntz. 

Thus  then,  that  case  stands  in  point  of  authority, 
and  if  my  private  opinion  were  different  I  should  not 
think  myself  at  liberty  to  oppose  it  to  such  a  decision: 


(<z)  1  Bro.  C.C.482. 
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it  is  a  great  relief  to  me  to  have  such  a  guide,  leading 
safely  to  the  conclusion,  that  when  the  testator  speaks  of 
annuities  he  means  annuities,  and  that  when  he  speaks 
of  sums  he  means  sums  only ;  and  that  though  he  has 
not  with  the  accuracy  of  a  lawyer  used  the  words  out  of 
his  long  annuities,  or,  in  long  annuities,  yet  that  he 
meant,  that  all  should  be  raised  out  of  his  property  in 
that  fund. 


1822. 
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I  would  add,  that  I  hope  it  will  not  be  supposed,  that 
I  dissent  from  the  case  of  Fonnereau  v.  Poyntz :  nor  that 
I  agree  to  the  opinion,  that  parol  evidence  is  never  to 
be  let  in,  except  in  cases  where  there  is  a  latent  ambi- 
guity. The  admission  of  extrinsic  circumstances  to 
govern  the  construction  of  a  written  instrument,  is  in  all 
cases  an  exception  to  the  general  rule  of  law,  which 
excludes  every  thing  dehors  the  instrument.  It  is  only 
from  necessity,  and  then  with  great  jealousy  and  caution, 
that  Courts,  either  of  law  or  equity,  will  suffer  this  rule 
to  be  departed  from.  It  must  be  the  case  of  an  ambi- 
guity, which  cannot  otherwise  be  removed,  and  which 
may  by  these  means  be  clearly  and  satisfactorily  ex- 
plained. This  is  always  permitted  in  the  case  of  a 
latent  ambiguity,  which  not  appearing  on  the  face  of 
the  instrument,  but  arising  entirely  from  extrinsic  cir- 
cumstances, may  always  be  removed  by  a  reference  to 
extrinsic  circumstances. 


In  the  case  of  a  patent  ambiguity,  that  is  one  ap- 
pearing on  the  face  of  the  instrument,  as  a  general  rule 
a  reference  to  matter  dehors  the  instrument  is  for- 
bidden. It  must,  if  possible,  be  removed  by  con- 
struction, and  not  by  averment.  But  in  many  cases  this 
is  impracticable;  where  the  terms  used  are  wholly  in- 
definite and  equivocal,  and  carry  on  the  face  of  them 
no   certain   or  explicit   meaning,    and   the  instrument 

Hh  2  furnishes 
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furnishes  no  materials  by  which  the  ambiguity  thus 
arising  can  be  removed :  if  in  such  cases  the  Court 
were  to  reject  the  only  mode  by  which  the  meaning 
could  be  ascertained,  viz.  the  resort  to  extrinsic  cir- 
cumstances, the  instrument  must  become  inoperative  and 
void.  As  a  minor  evil,  therefore,  common  sense,  and 
the  law  of  England  (which  are  seldom  at  variance), 
warrant  the  departure  from  the  general  rule,  and  call 

in  the  light  of  extrinsic  evidence.     The  books  are  full 

of  instances  sanctioned  by  the  highest  authorities  both 

in  law  and  equity.  When  the  person  or  the  thing  k 
designated  on  the  face  of  the  instrument,  by  terms  im- 
perfect and  equivocal,  admitting  either  of  no  m< 


at  all  by  themselves,  or  of  a  variety  of  different  mean- 
ings, referring  tacitly  or  expressly  for  the  ascertainment 
and  completion  of  the  meaning  to  extrinsic  circum 
stances,  it  has  never  been  considered  an  objection  to 
reception  of  the  evidence  of  those  circumstances, 
the  ambiguity  was  patent,  manifested  on  the  face 
the  instrument  When  a  legacy  is  given  to  a 
by  his  surname,  and  the  Christian  name  is  not 
tioned ;  is  not  that  a  patent  ambiguity  ?  Yet,  it  is  d 
cided,  that  evidence  is  admissible,  (a)  So  where  the 
is  a  gift  of  the  testator's  stock,  that  is  ambiguous, 
has  different  meanings  when  used  by  a  farmer  and 
merchant  So  with  a  bequest  of  jewels ;  if  by  a  nobl 
man,  it  would  pass  all ;  but  if  by  a  jeweller,  it  woul 
not  pass  those  that  he  had  in  his  shop.  Thus,  the  sam 
expression  may  vary  in  meaning  according  to  the 
cumstances  of  the  testator. 


To  show  how  mistaken  the  idea  is,   that  extrinsi 
evidence  is  never  to  be  received  in  cases  of  patent  am*-- 
biguity,  we  may  refer  to  a  case  in  the  House  of  Lord^: 


(a)  Price  Y.Page,  4Ve*.6S0. 


unquestion 


His  Honour  doth  declare,  that  the  several  legacies  to 
which  the  Plaintiffs  are  entitled  under  the  testator's  will, 
are  not  to  be  considered  as  legacies  of  long  annuities, 
but  only  pecuniary  legacies  to  the  amount  of  so  much 
gross  sums  respectively,  and  his  Honour  doth  also  de- 
clare, that  Patience  Baker,  Ann  Bloomfield,  and  William 
Colpoys,  are  the  only  legatees  entitled  to  have  their 
legacies  considered  as  legacies  of  long  annuity  stock. 

Reg.  Lib.  A.  1821.  fo.  972, 

(a)  2  Brod.  <J  B'tng.  555. 
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unquestionably  of  that  description,  where  the  evidence  was  1 822. 
admitted.  I  mean  the  case  of  Doe.  dem.  Jersey  v.  Smith. 
Mr.  Justice  Bayley  thus  states  the  principle  on  which  it 
was  introduced.  "  The  evidence  here  is  not  to  produce  Colpoys. 
a  construction  against  the  direct  and  natural  meaning 
of  the  words;  not  to  controul  a  provision  which  was 
distinct  and  accurately  described;  but  because  there  is 
an  -ambiguity  upon  the  Jace  of  the  instrument  0-  because 
an  indefinite  expression  is  used  capable  of  being  satis-* 
fied  in  more  ways  than  one ;  and  I  look  to  the  state  of 
the  property  at  the  time,  to  the  estate  and  interest  the 
settlor  had,  and  the  situation  in  which  she  stood  with 
regard  to  the  property  she  was  settling,  to  see  whether 
that  estate,  or  interest,  or  situation,  would  assist  us  in 
judging  what  was  her  meaning  by  that  indefinite  ex- 
pression." (a) 

I£  it  were  necessary,  I  could  refer  to  many  other  in- 
stances of  resorting  to  extrinsic  matter  in  cases  of  patent 
ambiguity ;  but  this  decision  I  ground  upon  the  case  of 
Fonnereau  v.  Pqyntz. 
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Marchie.  JONES  v.  FROST. 

SwTd  trCr  b'll  r|1HIS  case  is  reported  upon   the  original   bearing  «ng 
praying  that  a  before  the  Vice- Chancellor,  in  3  Madd.  1.     Thsz-^Ae 

inightVed"      Plaintiffs   appealed    from   his  order,  allowing   the  d^^_e- 

livered  up  to     murrer. 
be  cancelled, 
and  an  injunc- 
tion and  a  Mr.  Hart,    Mr.   Asar,   and    Mr.  Roupell,    for  th^Bie 
receiver,  till  .     .  &     '  r     y 

letters  of  ad-  Plaintiffs,  contended  that  the  form  of  the  demurrer  wt  —as 
Xwldbe011  ")a^'  several  causes  of  demurrer  being  assigned,  whi^HMch 
granted ;  the     was  objectionable  in  the  same  way  as  a  double  plea ;  it 

suit  in  the  Ec-  must  be  overruled  if  any  of  the  causes  assigned 
clesiastical        ba(j  ^  was  ^e  q^q  here.     And,  with  respect  to 
Court  not  be-  .         *    i 

ing  distinctly    equity  of  the  bill,  they  cited  Atkinson  v.  Henskato  ( 

thefT*'  rt^f     auc*  argue<^'  ^at  a  case  was  state^j  calling  for  the  Co 
Chancery  not    to  interpose  a  receiver,  pending  the  proceedings  in  t 

dfc^n^try    Ecclesiastical  Court 

the  validity  of 
the  will. 


Mr.  Shadwcll  and  Mr.  Barber,  on  the  other  si< 
argued,  that  the  bill  did*  not  contain  any  distinct  ad — le- 
gation of  the  pendency  of  a  suit  in  the  Ecclesiastic^**! 
Court  The  delivery  up  of  the  will  and  the  otl — Jber 
matters  prayed  for  were  not  within  the  jurisdiction^-^  of 
this  Court,  and  on  this  point  they  referred  to  Jones 
Jones  [b),  Demurrers  for  several  different  causes 
very  common ;  if  any  one  of  the  causes  assigned  b< 
good,  the  demurrer  is  allowed.  Harrison  v.  Hogg 
is  an  instance. 


The  Lord  Chancellor. 


Several  causes       The  common  language  of  the  Court,  with  respect 

of  demurrer         _  ,_  V    ,  i  i.  j 

may  be  as-        pleas  and  demurrers  is,  that  a  plea  may  be  good 


to 
in 


signed. 


(a)  2  Ve$.  f  B.  85.  (b)  3  Mer.  161.  (c)  3  Ves.  32J=~~- 


Hh  4 
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part  and  bad  in  part ;  but  that  a  demurrer,  if  bad  in        1822. 
part,  is  bad  as  to  the  whole.     But  I  never  heard  that 
you  might  not  assign  more  causes  of  demurrer  than  one. 

I  agree,  that  though  this  is  an  extraordinary  bill,  it 
is  better  that  it  should  be  got  rid  of  in  the  ordinary 
way,  than  that  we  should  refuse  the  application  of  the 
ordinary  rules  of  the  Court  to  it.  It  seeks  to  give  the 
Court  jurisdiction  to  try  the  validity  of  a  will  of  real 
estate,  as  to  which  it  has  no  jurisdiction ;  and  to  try  the 
validity  of  a  will  of  personal  estate,  as  to  which  also  it 
has  no  jurisdiction.  It  is  then  admitted,  that  there  is 
nothing  to  support  the  bill,  unless  you  can  bring  it 
within  the  case  of  Atkinson  v.  Henshaw,  That  case 
went  upon  peculiar  circumstances,  and  also  upon  general 
principles ;  and  I  do  not  withdraw  from  this,  that  where 
the  bill  fairly  brings  forward  the  question,  what  is  to  be 
done  while  there  is  a  lis  pendens,  the  Court  will  appoint 
an  interim  receiver.  But  this  bill  does  not  state  such  a 
case.  What  part  of  it  am  I  to  believe ;  that  which 
states  a  suit  which  has  been  put  an  end  to,  or  the  loose 
allegations  in  another  part,  that  the  Plaintiff  is  proceed- 
ing to  obtain  letters  of  administration.  I  think  the  case 
comes  within  that  of  Jones  v.  Jones,  before  the  late 
Master  of  the  Rolls,  and  the  demurrer  must  be  al- 
lowed, (a) 

(a)  Jones  v.  Jones,  7  Price,  663. 


d 
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1822. 


March  19.  GENERY  v.  FITZGERALD. 

Under  an  ex-  J?  D.  FITZGERALD,  late  of  the  island  of  Jamah 

tfa^enduT4*  hY  his  wiI1'  dated  in  &p'«»^  18*5,  after  subject- 

of  real  and  ing  his  real  and  personal  estate  to  the  payment  of  hi 

personal 

estate  the  in-  debts,    legacies,    and  annuities,    and  giving  to 

termediate  Genery  an  annuity  of  600/.  per  annum  for  her  life, 

rents  and  pro-  ^  .  .     J  r    . 

fits  of  the  real  making  provision  for  the  maintenance  ot  his  repu 


wetl^^in8-  chUdren>  Edward,  Thomas,  and  William  Fitzgi 
terest  of  the  during  their  minorities,  proceeded  thus:  "  All  the 
person    y.       residue  and  remainder  of  my  estate,  real,  personal,  01 


mixed,  or  of  what  nature  or  kind  soever  the  same  ma; 
be  or  consist,  and  wheresoever  situate,  subject  as  af< 
said,  I  give,  devise,  and  bequeath  the  same,  and  e 
part  thereof,  unto  the  eldest  of  my  said  three  repu 
children,    E.  jR,   T.  F.,    and   W.  F,   who  shall  a 
the  age  of  twenty-one  years,  his  heirs,  executors, 
ministrators,  and  assigns  for  ever,  charged  and  charge—— 
able  with  the  sum  of  10,000/.  sterling  money  as  aforesaid^ 
to  each  of  his  brothers,  if  they  or  either  of  them  shaA 
attain  their  said  age  of  twenty-one  years,  and  also  with 
the  legacy  to  my  executors  hereinafter  mentioned,  in 
case  they  or  either  of  them  qualify  and  act  under  this 
my  last  will  and  testament."     He  gave  to  each  of  his 
executors  100/. 

The  testator  died  soon  after  making  his  will.  He 
was  seised  (subject  to  a  mortgage)  of  some  real  estates 
in  the  island  of  Jamaica,  with  the  buildings,  the  slaves, 
the  cattle,  and  other  stock  upon  them.  The  Defendant, 
Thomas  Fitzgerald,  the  brother  and  heir  at  law  of  the 
testator,  claimed  to  be  entitled  to  these  premises,  and 

to 
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to  the  rents  and  profits  subject  to  the  mortgage,  until        1622. 

one  of  the  infant  sons  of  the  testator  should  attain  the     *  j~\  »  ' 

Oeneby 
age  of  twenty-one,  and  to  be  absolutely  entitled  to  the  ^ 

equity   of  redemption  in  the  event  of  their  all  dying    Fitzgebau*. 
under  that  age. 

The  decree  pronounced  by  the  Master  of  the  Rolls, 
in  July  1818,  declared  that  the  Defendant,  T.Fitzgerald, 
was  not  entitled  to  the  rents  and  profits  during  the  mi- 
nority of  the  infants :  from  this  declaration  he  appealed. 

Mr.  Shadwell  in  support  of  the  appeal. 

Where  there  is  an  executory  devise  of  real  estate,  and 
the  intermediate  rents  and  profits  are  not  disposed  of, 
they  descend  to  the  heir  at  law  :  Bullock  v.  Stones  (a) ; 
the  rule  being  different  as  to  personalty :  Trevanion  v. 
Vivian,  (b)  On  the  other  hand,  if,  after  an  executory 
devise  of  a  particular  estate,  there  is  a  general  residuary 
clause,  it  will  carry  the  intermediate  rents  and  profits  of 
the  lands  first  devised.  But  the  question  here  is  as  to 
the  interim  enjoyment,  when  the  residue  is  the  subject  of 
the  executory  devise.  In  Gibson  v.  Lord  Mountfort  (c), 
a  point  in  some  measure  similar  arose,  upon  a  residuary 
gift  of  real  and  personal  estate  to  trustees,  to  pay  cer- 
tain annuities  and  legacies  out  of  the  personalty,  and  the 
rents  and  profits  of  the  real  estate,  and  as  to  the  rest 
and  residue  in  trust  for  the  children  that  the  testator's 
daughter  might  have.  Lord  HardwicJce  held,  that  the 
heir  was  excluded,  but  his  reasoning  was  founded  chiefly 
upon  the  estate  being  in  the  first  instance  given  to  trus*  * 
tees  in  fee,  and  upon  the  testator  having  by  a  subset 
quent  clause  marked  his  intention  of  comprising  the 
rents  and  profits  in  the  "  rest  and  residue"  given  to 

(a)  2  Vet.  sen.  521.  (b)  2  Vet.  sen.  430. 

(c)  1  Vet*  sen.  485.     Ambl.93. 

the 


470  CASES  IN  CHANCERY. 

the  children.     In  this  case,  on  the  contrary,  no  trustees 
are   interposed:  the  devisees   will   take  a  legal  estate. 
Nothing  is  given  but  the  corpus  of  the  estate,  and  that 
Fitzgebald.   not  t;u  a  particular  period. 

The  Lord  Chancellor. 

I  think  this  decree  is  right  The  general  principles 
are  these.  When  personal  estate  is  given  to  A  at  21, 
that  will  carry  the  intermediate  interest  If  a  testator 
gives  his  estate  Blackacre  at  a  future  period,  that  will 
not  carry  the  intermediate  rents  and  profits.  But  when 
he  mixes  up  real  and  personal  estate  in  the  same  clause, 
the  question  must  be,  whether  he  does  not  show  an 
intention,  that  the  same  rule  shall  operate  on  both. 
Here  the  property  was  partly  real,  partly  personal,  and 
partly  of  such  a  description  that  the  testator  does  not 
seem  to  have  known  whether  it  was  real  or  personal. 
He  does  not  by  his  will  create  any  trust,  but  makes  a 
legal  devise  and  bequest  of  the  whole  together :  then  is 
not  the  weight  of  authority  in  favour  of  the  proposition, 
that  when  real  and  personal  estate  are  given  in  this 
way,  the  intermediate  profits  of  both  must  go  together? 
I  think  it  is,  and  the  decree  must,  therefore,  be  affirmed. 

Reg,  Lib.  A.  1821.  fo.  1303. 


0 

Mr.  Fonblanque,  Mr.  Hart,  Mr.  G.  Wilson,  and  Mr. 
Pepys  were  to  have  argued  in  support  of  the  decree. 
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1822. 


March  21.25, 

LAWRENCE  *  SMITH.  26. 

rilHE  Plaintiff  had  published  a  work  under  the  title  Injunction  to 

±    of  «  Lectures  on  Physiology,  Zoology,   and  the  JgjJit 

Natural  History  of  Man."     The  lectures  had  been  de-  of  copyright 

livered  by  him  at  the  College  of  Surgeons.     The  bill  ™  *  toSt* 

was  filed  to  restrain  the  Defendant  from  selling  a  pirated  appeared 
,.  .  j  .  .  ,  A  .      ,  .       doubtful 

edition,  and   an  injunction  was  obtained  upon  motion  whether  it  did 

made  ex  parte  on  the  filing  of  the  bill.     The  Defendant  .not  t^*0 
i  x    j-      i       *u     •   •        <•  impugn  the 

now  moved  to  dissolve  the  injunction.  doctrines  of 

the  Scriptures, 
refused. 
Mr.  Welherall  and  Mr.  Rose,  in  support  of  the  mo- 
tion, argued,  that  the  nature  and  general  tendency  of 
the  work  in  question  was  such,  that  it  could  not  be  the 
subject  of  copyright,  and  in  support  of  this  argument 
they  referred  to  several  passages  in  it,  which  they  con- 
tended were  hostile  to  natural  and  revealed  religion, 
and  impugned  the  doctrines  of  the  immateriality  and  im- 
mortality of  the  soul. 

Mr.  Shadwell  and  Mr.  Wilbraham  on  the  other  side, 
denied  that  the  tendency  of  the  work  was  such,  as  it 
had  been  represented.  They  endeavoured  to  explain  the 
passages  objected  to,  and  to  show  that  they  did  not  bear 
the  interpretation  imputed  to  them. 

The  Lord  Chancellor. 

This  case  has  been  argued  with  great  learning  and 
ability :  the  principles  that  must  govern  me  in  the  deci- 
sion of  it  are  easily  explained.  The  observations  that 
have  been  made  with  reference  to  the  delivery  of  these 
lectures  at  the  College  of  Surgeons,  I  have  nothing  to 

do 
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1822.  do  with,  for  I  have  no  right  to  deal  with  the  PlaintifPs 

*  ,_T  case,  until  he  becomes  an  author  applying  for  an  in- 

Lawhence  .  ° 

v,  junction. 


Smith. 


The  matter  comes  on  upon  a  bill,  stating  that  the 
Plaintiff  is  the  author  of  this  work,  that  the  Defendant 
has  published  it,  and  that  he  is  therefore  entitled  to 
that  protection  which  Courts  of  Equity  give,  beyond 
the  law,  to  secure  to  authors  the  profits  of  their  pub- 
lications. Our  jurisdiction,  unless  I  mistake,  is  founded 
upon  this;  that  the  law  does  not  give  a  complete 
remedy  to  those  whose  literary  property  is  invaded: 
for  if  publication  after  publication  is  to  be  made  a  dis- 
tinct cause  of  action,  the  remedy  would  soon  become 
worse  than  the  disease.  This  Court,  therefore,  inter- 
poses by  injunction ;  but  not  in  cases  where  an  action 
cannot  be  maintained. 

The  party  has  in  general  a  right  to  complain  in  a 
Court  of  law,  and  ask  for  damages  to  the  amount  of 
the  injury  sustained,  and  if  he  can  maintain  such  aa 
action,  he  may  (at  least  with  some  exceptions)  come 
here  to  have  his  remedy  made  more  effectual.  But  if 
the  action  could  not  be  maintained,  nothing  can  be 
done  in  this  Court,  which  is  only  ancillary  to  the  law, 
and,  therefore,  will  not  give  relief,  except  when  the  law 
gives  damages. 

I  take  it  for  granted,  that  when  the  motion  for  the 
injunction  was  made,  it  was  opened  as  quite  of  course : 
nothing  probably  was  said  as  to  the  general  nature  of 
the  work,  or  of  any  part  of  it ;  for  we  must  look  not 
only  at  the  general  tenour,  but  at  the  different  parts* 
and  the  question  is  to  be  decided,  not  merely  by  seeing 
what  is  said  of  materialism,  of  the  immortality  of  the 
soul,  and  of  the  Scriptures,  but  by  looking  at  the  dif- 
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ferent  parts,  and  inquiring,  whether  there  be  any  which        1822. 
deny,  or  which  appear  to  deny  the  truth  of  Scripture, 
or  which  raise  a  fair  question  for  a  court  of  law  to  deter- 
mine whether  they  do  or  do  not  deny  it. 

The  Defendant  comes  into  Court  under  singular  cir- 
cumstances. He  says,  that  the  work  which  he  as  well 
as  the  Plaintiff  has  published,  is  so  wrong,  so  immoral 
in  its  nature,  that  it  ought  to  have  no  protection.  As 
this  Court  has  no  jurisdiction  in  matters  of  crime,  it 
has  been  said,  that  if  the  injunction  be  refused,  it  has 
the  effect  of  increasing  the  number  of  copies.  The 
answer  to  that  is,  that  I  have  nothing  to  do  with  it  as  a 
crime.  The  question  relates  only  to  a  civil  right  of 
property.  If  the  one  party  has  that  right,  the  other 
party  must  not  invade  it ;  if  he  has  not  that  right,  the 
Court  cannot  give  him  the  consequences  that  belong 
to  it. 

Whether,  if  such  a  defence  were  made  upon  a  trial 
at  law,  there  might  or  might  not  be  any  proceedings 
of  a  different  nature  against  both  parties,  is  a  question 
that  I  have  nothing  to  do  with ;  but  the  question  is, 
whether  it  is  so  clear,  that  the  Plaintiff  has  this  civil 
right,  that  on  that  ground  he  is  to  have  relief?  If,  on 
reading  the  Plaintiff's  work,  I  thought  it  clear  that  he 
had  that  right,  I  should  feel  it  necessary  to  state  the 
grounds  of  my  opinion ;  for  after  the  argument  at  the 
bar  I  should  be  unwilling  to  part  with  the  subject  with- 
out telling  you  the  view  I  take  of  it.  But  if  I  feel  a 
rational  doubt,  whether  an  action  would  lie,  it  will  not 
be  necessary  to  go  into  the  grounds  of  that  doubt ;  it 
might,  perhaps,  prejudice  the  trial  if  I  did.  Looking 
at  the  general  tenour  of  the  work,  and  at  many  parti- 
cular parts  of  it,  recollecting  that  the  immortality  of 
the  soul  is  one  of  the  doctrines  of  the  Scriptures,  con- 
sidering 
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sidering  that  the  law  does  not  give  protection  to  those 
who  contradict  the  Scriptures,  and  entertaining  a  doubt, 
I  think  a  rational  doubt,  whether  this  book  does  not 
violate  that  law,  T cannot  continue  the  injunction.  The 
Plaintiff  may  bring  an  action,  and  when  that  is  decided, 
he  may  apply  again,  (a) 


(a)  See  Walcott  v.  Walker,  7  Fes  A.  Southeyv.  Sherwood,  2  Met. 
435.  In  Murray  v.  Benbow,  February  1822,  Mr.  Shadwell,  on  the 
part  of  the  plaintiff,  moved  for  an  injunction  to  restrain  the  defend- 
ant from  publishing  a  pirated  edition  of  Lord  Byron's  poem  of  Cain. 
The  Lord  Chancellor,  after  reading  the  work,  refused  the  motion  on 
grounds  similar  to  those  stated  in  the  above  judgment.  In  a  case 
which  occurred  before  the  Vice  Chancellor  in  1823,  an  injunction 
which  had  been  obtained  to  restrain  the  publication  of  a  pirated 
edition  of  a  portion  of  the  poem  of  Don  Juan,  was  dissolved  on 
similar  principles.  His  Honour  ordered  that  the  defendant  should 
keep  an  account. 


1821. 


1822. 
March  28. 


March30.     The   ATTORNEY-GENERAL   v.   The  Dean  and 
August  6, 7.  Canons  of  CHRIST  CHURCH. 

November  26. 

iy  SMYTH,  M.D.,  by  his  will,  dated  in  1732,  de- 
vised a  freehold  estate  to  the  Dean  and  Canons 

Devise  to  the   0f  Christ  Church,   Oxford,    and   their   successors   for 
dean  and 

canons  of 

Christ  Church  in  trust  to  constitute  and  support  a  grammar-school  at  P.,  to  appoint 

a  master  and  usher,  and  pay  them  certain  salaries,  and  the  dean  and  canons  to  direct 

the  management  of  the  school.    Held, 

1.  That  the  school  was  to  be  a  free  grammar-school  for  teaching  the  learned 
languages. 

2.  That  the  proper  objects  were  the  children  of  the  resident  inhabitants  of  P. 

3.  That  they  must  be  the  children  of  Protestants,  and  must  be  educated  accord- 
ing to  the  principles  of  the  Church  of  England. 

4.  That  the  master  might  take  boarders  and  day-scholars. 

5.  That  the  number  of  free-scholars  was  to  be  limited,  and  in  fixing  the  number 
the  Court  was  guided  by  the  amount  of  salary  originally  provided. 

6.  That  the  free  scholars  were  to  be  nominated  by  the  trustees. 

7.  That  the  trustees  were  to  visit  the  school  at  their  discretion,  and  to  be  allowed 
their  reasonable  expences. 

8.  An  augmentation  of  the  salaries  of  the  master  and  usher  made  by  the  trustee*, 
upon  an  increase  of  the  income  of  the  charity,  not  allowed  to  them,  the  school, 
through  error,  not  having  been  devoted  to  the  proper  objects. 
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ever,  "  in  trust,  that  the  said  Dean  and  Canons,  and 
their  successors,  should  constitute  and  support  a  gram- 
mar-school in  the  borough  of  Portsmouth,  in  the 
county  of  Southampton,  in  manner  following ;  (that  is 
to  say)  that  they,  the  said  Dean  and  Canons,  and  their 
successors,  shall  appoint  a  master  and  usher  to  the  said 
school,  and  pay  unto  the  said  master  yearly  and  every 
year  the  sum  of  50/.,  and  to  the  said  usher  the  sum 
of  30/.  of  lawful  money  of  Great  Britain.  And  I  do 
hereby  order  that  the  said  Dean  and  Canons  shall,  from 
time  to  time,  order  and  direct  the  management  of  the 
said  school."  The  testator  died  soon  after  making  his 
will. 


1822. 


The  Attor- 
ney-General 
v. 
The  Dean 
and  Canons 
of  Christ 
Church. 


The  present  information  was  filed  in  the  year  1811, 
for  the  purpose  of  establishing  the  charity.  The  Dean 
and  Canons  in  their  answer  stated,  that  they  had,  about 
the  year  1 750,  built  a  school-house,  and  had  applied  the 
rents  to  the  maintenance  of  a  master  and  usher,  whose 
salaries  they  had  increased  to  80/.  and  60/.  in  conse- 
quence of  an  improvement  in  the  value  of  the  property; 
they  contended  that  it  was  not  the  intention  of  the  tes- 
tator to  have  a  free  grammar-school  established,  but 
that  he  intended  that  there  should  be  a  school  for  the 
advantage  of  the  town,  by  having  proper  persons  to  act 
as  master  and  usher,  and  that  the  scholars  were  to  be 
educated  as  they  had  hitherto  been,  at  the  expence  of 
their  parents  and  friends. 


By  the  decree,  dated  the  6th  of  December  1815,  it  was 
declared,  that  it  was  the  intention  of  the  testator  to  con- 
stitute and  support,  out  of  the  charity  funds  in  question, 
a  free  grammar-school  in  the  borough  of  Portsmouik, 
and  it  was  referred  to  the  master  to  take  an  account  of 
the  rents  and  profits  of  the  charity  estates,  from  six  years 
previous  to  the  filing  of  the  information,  and  to  ap- 
prove 
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1822.        prove  of  a  scheme  for  carrying  the  charitable  intentions 

%  - '  ~  ■-  '      of  the  testator  into  execution.     The  master  having  ap- 

ney-Genkeal  proved  of  a  scheme,  made  his  report,  to  which  several 

v-  exceptions  were  taken  by  the  relators,  and  one  by  die 

1D6  X/68H  .^ 

and  Canons      Defendants, 
of  Chbist 
Chuech. 

The  second  exception  of  the  relators  was,  that  the 

master  had  allowed  to  the  Defendants  the  payments  of 

the  salaries  of  the  master  and  usher  from  the  year  1805, 

at  the  rate  of  SOL  and  60/.,  whereas  those  payments  ought 

not  to  have  been  allowed  at  all,  or  not  at  the  rate  of  more 

than  50/.  and  SOL  per  annum,  according  to  the  will. 

The  master  found  that'  the  revenue  was  about  220L  per 

annum,  and  it  was  a  part  of  the  scheme  to  which  no 

exception  was  taken,  that  the  salary  of  the  master  should 

in  future  be  lOOLper  annum,  and  that  of  the  usher  60L 

Mr.  WetheraU  and  Mr.  Pepys,  for  the  relators,  con- 
tended, in  the  first  place,  that  the  master  and  usher,  not 
having  been  appointed  to  perform  the  duty  intended  for 
them  by  the  testator,  not  having  taught  gratuitously, 
the  sums  paid  to  them  ought  not  to  be  debited  to  the 
charity ;  and  that,  at  all  events,  the  salaries  ought  not  to 
have  been  increased  without  the  authority  of  the  Court, 
particularly  while  the  duties  of  the  offices  were  ne- 
glected. 

Mr.  Wingjield  and  Mr.  Philltmore,  for  the  Dean  and 
Canons  of  Christ  Church,  insisted,  that  their  having 
mistaken  the  nature  of  the  institution  was  not  a  ground 
for  charging  the  trustees  with  a  misapplication.  As  to 
the  increase  of  the  salaries,  it  was  called  for  by  the  in- 
crease of  the  revenues.  It  is  not  disputed  that  the 
increase  was  proper,  for  still  larger  salaries  are  now 
proposed  without  objection.  If  an  application  had  been 
made  to  the  Court,  it  would  have  devoted  the  surplus  to 

this 
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this  purpose.     The  Dean  and  Canons  were  entrusted        1822. 

with  the  entire  management  and  they  cannot  be  made     *     7 

i.i  .it  *  i         TheATTOB- 

answerable,  because,  to  avoid  the  expence  of  a  suit,  they  net-General 

have  done  without  the  authority  of  the  Court,  that  which  ,-.    -?'        . 

the  Court,  if  applied  to,  would  have  ordered  them  to  do.     Canons  of 


The  Master  of  the  Rolls  stated  the  circumstances 
of  the  case  and  observed,  that  from  the  decree  it  must 
be  taken  that  the  Court  was  of  opinion,  that  the  in- 
terpretation put  upon  the  will  by  the  defendants  from 
the  commencement  of  the  charity  was  erroneous.  The 
testator  having  desired  the  erection  of  a  grammar  school, 
the  Court  construed  that  to  mean  a  free  grammar 
school.  The  defendants,  however,  had  thought,  that 
they  did  their  duty  in  erecting  a  school  and  appointing 
a  master,  not  going  far  enough,  in  not  accompanying  it 
with  directions  as  to  the  education  of  free  scholars. 


Chbist 
Church. 


With  respect  to  the  salaries,  the  first  question  is, 
whether  the  Dean  and  Canons  are  to  be  responsible  for 
the  amount  of  them,  as  having  paid  them  without 
appointing  persons  to  do  the  duty  for  which  they  were 
to  be  paid.  If  it  was  the  intention  of  the  testator  that 
persons  should  be  paid  for  instructing  gratuitously,  and 
they  have  employed  the  funds  in  the  support  of  persons 
appointed  not  for  that  purpose,  but  for  the  purpose  of 
keeping  a  school  without  free  scholars,  unquestionably 
this  was  not  in  strictness  authorized  by  the  will.  But 
it  is  another  question,  whether  the  Court  is  to  visit  them 
penally  by  making  them  refund ;  for  they  certainly  did 
pay  the  salaries  to  the  master  and  usher.  The  fault 
was  not  in  paying  them,  but  in  not  directing  them  to  do 
their  duty ;  not  in  what  they  did,  but  in  what  they  did 
not  do.  They  did  not  complete  and  fulfil  the  intention 
of  the  testator,  from  misapprehension  of  words  that 
might  fairly  mislead  them. 


Ii 


I  think, 
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1823.  I  think,  therefore,  that  the  payments  ought  not  to 

J.  /  -  '  be  called  back ;  but  the  question  is  very  different  with 
jixy-Gbnbrai.  respeet  to  the  augmentations.  I  feel  a  difficulty  in  sane* 
The  Dean  and  Zoning  wnat  was  an  excess  of  the  trust.  The  founder 
Canons  of  had  fixed  certain  salaries ;  what  was  beyond  that  was 
Cauaca.  to  ^e  aPPued  to  other  purposes ;  and  it  would  be  dan- 
gerous to  hold  out  to  trustees  a  latitude  of  giving  more 
than  the  founder  has  fixed.  They  were  to  have  the 
management  of  die  school,  but  that  did  not  give  them 
authority  to  transgress  the  limit  that  was  fixed.  If 
there  was  a  surplus,  it  should  have  been  expended  for 
the  benefit  of  the  scholars,  in  providing  them  with 
books,  paper,  and  other  necessary  articles ;  and  if  after 
that  there  was  still  a  surplus,  a  scheme  should  have 
been  laid  before  the  master  for  its  application.  They 
ought  not  to  have  taken  upon  themselves  to  apply  it 
thus,  without  power  given  by  the  will,  and  without  the 
authority  of  the  Court  To  be  sure  one  could  not  ex- 
pect to  find  a  man  of  learning  to  teach  for  so  small  a 
sum  as  the  original  salary,  and  it  is,  therefore,  easy  to 
account  for  their  thinking  the  increase  necessary,  but 
it  was  a  mistake  to  suppose,  that  they  had  this  power. 
It  would  be  too  much  for  the  Court  not  only  to  allow 
the  amount  of  the  original  salaries,  but  also  to  allow 
them  to  take  nearly  double  without  doing  any  thing. 
The  exception  must  be  allowed  as  to  the  increase. 


The  third  exception  was,  that  according  to  the 
scheme  approved  by  the  master,  the  boys  to  be  edu- 
cated at  the  school,  were  to  be  born  of  parents  residing 
within  the  borough  of  Portsmouth,  professing  the  Pro- 
testant religion,  according  to  the  established  Church  of 
England;  whereas  no  qualification  but  that  of  being 
natives  of  the  borough  of  Portsmouth  should  have  been  re- 
quired ;  the  education  of  the  boys  in  the  principles  of 
the  Church  of  England  being  provided  for  by  other  rules. 

The 
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The  fourth  exception  was,  that  the  scheme  limited       1822. 
the  number  of  free  scholars  to  fifty,  and  permitted  the  JL-V  _L^ 
master  to  take  as  many  hoarders  and  day  scholars  as  niy-Gkhsbal 
he  should  think  fit,  upon  such  terms  as  he  and  their  xhe  Dean  and 
parents  might  agree  on;   the  relators  contended  t$&t  ' Canons  of 
the  number  of  free  scholars  should  be  one  hundred,  anfl 
that  no  boarders  or  day  scholars  should  be  allowed,  or 
paly  a  small  number.    The  defendants,   4s0  t°°k  an 
exception  tp  this  part  of  the  report,   contending,  that 
the  master  pugty  only  to  J)e  required  tp  take  forty  free 
scholars.     > 

The  fifth  exception  related  to  the  nomination  of  the 
free  scholars.  The  scheme  proposed,  that  they  should 
be  nominate^  by  the  Pean  and  Canons,  upon  the  re- 
commeudaUon  of  the  master  of  the  school,  the  yicars 
of  Portsea  and  Portsmouth,  ox  their  curates,  and  \hp 
mayor  of  Portsmouth,  the  vicar  of  Portsmouth  to  have 
the  casting  vote,  in  case  pf  an  equality.  The  relates^, 
insisted  that  the  boys  should  be  nominated  alternately  by 
the  vicars  of  Portsmouth  and  Portsea,  and  by  the  mayor 
of  Portsmouth. 

T^e  sbtfh  exception  was,  that  writing  and  arithmetic 
were  not  included  in  {he  branches  of  education  tp  be 
taught  gratuitously. 

The  seventh  exception  was,  that  according  to  the 
scheme,  upon  all  occasions  of  appointing  boys  to  fill  up 
vacancies  among  the  free  scholars,  the  Dean  and  Canons, 
pr  some  proper  person  to  be  appointed  by  them,  were  to 
be  present,  and  inquire  into  the  state  and  condition  of 
the  school,  and  into  the  conduct  of  the  master  and 
usher,  and  all  persons  connected  with  the  management 
thereof,  and  should  enter  in  a  book,  to  be  kept  for  that 
purpose,  the  result  of  such  inquiries,  in  order  that,  if 

any 
Ii  2 
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1822.        any  abuses  were  found  to  exist  in  or  about  the  manage- 
_1     /  ment  of  the  school,  the  same  might  be  rectified,  and 

net-General  that  all  proper  and   necessary  expences  incurred  by 
The  Dean  and  ^e  ^ean  anc*  Canons  of  Christ  Church,  or  other  person 
Canons  of     who  should  attend  upon  such  occasions,  in  going  to  and 
from  Portsmouth  for  the  purposes  aforesaid,  should  be 
paid  out  of  the  charity  estates :    whereas  the   master 
ought  to  have  certified,  that  the  duty  of  superintending 
the  school  should  be  left  to  the  Dean  and  Canons,  s» 
that  the  expences  incident  thereto  should  not  in  any  ona 
year  exceed  10/. 


Christ 
Chu&ch. 


For  the  relators. 

The  proposed  scheme  confines   the  benefit  of  the 
charity  to  boys  whose  parents  profess  the  religion  of  the 
Church  of  England.     There  is  no  ground  for  this  re- 
striction :  the  will  furnishes  no  indication  of  an  intention 
to  impose  any  religious  disqualification.     It  is  provided 
by  other  parts  of  the  scheme,  that  the  children  shall  be 
brought  up  in  the  established  religion,  and  if  any  ex- 
clusive intention  in  favour  of  the  Church  of  England 
could  be  inferred,  those  provisions  would  be  sufficient 
to  satisfy  it*     The  scheme  makes  the  religion  of  the 
parent,  and  not  that  of  the  child,  the  criterion  of  eligi- 
bility.     But   if  the   child   conform,   why  should    any 
thing  further  be  required?     At  the  universities   and 
public  schools,  the  students  are  admitted  without  in- 
quiry as  to  the  religion  of  their  parents. 

The  scheme  also  restricts  the  charity  to  boys  born  of 
parents  residing  in  the  town :  this  will  exclude  those 
who  may  have  been  born  there,  if  their  parents  after- 
wards remove,  and,  if  strictly  construed,  those  whose 
parents  are  dead. 


The 
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Canons  of 

Christ 

Chuach. 


The  master  should  not  be  permitted  to  take  boarders;  1822. 
he  cannot  consistently  with  the  duties  he  owes  to  the  J.  / 
free  scholars,  devote  himself  to  the  instruction  of  others.  nby-Gbnekal 
In  the  Attorney  General  v.  The  Cooper's  Company  (a),  it  jj,e  remand 
was  laid  down  by  the  Lord  Chancellor,  that  boarders 
were  not  to  be  allowed,  if  they  interfered  with  the  care  and 
attention  which  the  master  ought  to  bestow  upon  the 
free  scholars.  In  so  populous  a  town  as  Portsmouth,  the 
school  is  likely  to  be  always  full,  so  as  not  to  afford  much 
leisure,  and  it  is  only  his  leisure  time  that  the  master 
can  properly  employ  upon  other  objects.  The  design 
of  limiting  the  free  scholars  to  so  small  a  number,  is 
only  to  make  room  for  boarders,  and  to  give  the  m;aster 
time  to  instruct  them ;  but  his  emolument  is  not  the  ob- 
ject to  be  considered  ;  the  benefit  of  the  town  is  alone  to 
be  consulted ;  and,  therefore,  all  the  children  who  are 
otherwise  qualified,  should  be  admitted.  We  have  pro- 
posed to  limit  the  number  to  100,  the  present  school- 
room not  being  able  to  contain  more ;  but,  in  strictness, 
there  ought  to  be  no  limit,  the  founder  having  made 
none.  With  respect  to  the  power  of  nomination,  we 
propose  that  it  should  be  vested  in  persons  who  are  the 
most  likely  to  be  acquainted  with  the  proper  objects. 
The  master  ought  not  to  be  allowed  to  interfere  in  it; 
the  interest  he  has  to  reduce  the  school  makes  him 
justly  an  object  of  jealousy.  To  add  instruction  in 
writing  and  arithmetic  to  the  scheme  will  greatly  increase 
the  utility  of  the  institution.  The  mode  of  visitation  pro- 
posed is  too  expensive ;  it  will  not  be  necessary  to  require 
that  it  shall  take  place  periodically,  but  it  should  be  left 
to  the  discretion  of  the  trustees  to  inspect  the  school,  as 
occasion  requires,  taking  care  that  it  shall  not  put  the 
charity  to  any  unreasonable  expence. 


(a)  19  Vet.  197. 
Ii  3 
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For  the  defendants. 

TheArroa- 
hit-General       In  the  absence  of  any  declared  intention,  the  Court 

!Tbe Dean  ami  w^  presume  a  purpose   favourable  to  the  established 
Canons  of     church:  in  the  principles  of  which  it  is  admitted  that 
Church.       ^e  children  are  to  be  educated;  and  this  presumption 
is  strengthened,  by  the  circumstance  of  the   testatof 
haying  confided  the  management  to  a  clerical  body, 
giving  them  the  power  of  forming  the  regulations  and 
selecting  the  objects.     In  the  Bedford  charity  case  (&\ 
it  was  held  by  the  Lord  Chancellor  that  the  children  of 
jFews  were  not  entitled  to  claim  admission  to  die  school, 
or  to  participate  in  the  other  benefits  of  that  totmdatkrtL 
The  admission  of  boarders  cannot  be  objected  to,  onleds 
it  be  found  to  divert  the  master's  attention  from  the  ob* 
jects  of  the  school,  which  the  Court  will  not  anticipate. 
It  was  so  decided  in  the  Jitdrney-Generaly.tjordCUttei^ 
don.  (b)     The  number  of  scholars  ought  not  to  be  very 
large,  or  the  task  of  instructing  them  would  be  beyond 
the  power  of  a  master  and  a  smgle  usher.     It  is  unrea- 
sonable to  expect  them  to  teach  an  unlimited  nuitibeY 
for  moderate  salaries,  and  if,  in  addition  tt>  this,  ^hey 
are  precluded  from  other  sources  of  emolument,  itwifi 
be  impossible  to  find  persons  properly  qualified,  who 
will    accept  such  laborious   and   unproductive  offices. 
The  power  of  nominating  the  boys,  ought  to  be  inthfe 
Dean  and  Canons,  the  founder  having  entrusted  die 
whole  government  of  the  school  to  them     Being  ex- 
pressly  founded  as  a  grammar-school,    the  education 
must  be  confined  to  -the  learned  languages.    Attorney- 
General  v.  Whiteley*  (c) 

(a)  2  Swanst.  470. 

(b)  17  Vet.  491.    And  see  Attorney-Generalv.  Hartley,  2Jac.$ 
Walk.  353. 

(c)  11  Vet.  841. 

The 
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Christ 
Church. 


Tbe  Master  of  the  Rolls.  1822. 

Tbe  Court  is  placed  in  considerable  difficulty  from   Jj^^TTOa_ 
not  having  tbe  testator's  intention  more  clearly  defined,  vsy-General 
from  die  absence  of  all  directions,  except  that  a  gram-  The  Dean  and 
roar-school  is  to  be  established  at  Portsmouth.     The     Canon*  of 
Dean  and  Canons  of  Cbristckurch  are  to  manage  it,  but 
nothing  is  said  about  the  details.     All  the  rest  is  con* 
jecture  or  implication,  and  it  cannot,  therefore,  be  assi- 
milated to  the  cases  where  particular  directions  have 
been  given  as  to  the  different  points.     The  Dean  and 
Canons  certainly  formed  an  erroneous  notion  of  the  na- 
ture of  the  trust ;  they  imagined  that  all  they  had  to  do 
was  to  build  a  school  and  appoint  a  master  and  usher. 
They  have  proceeded  on  that  idea,  intending,  no  doubt, 
to  carry  the  trusts  into  execution.    It  is  not  suggested 
that  the  master  and  usher  appointed  by  them  were  im- 
proper persons,  and  I  do  not  mean  to  impute  to  them 
any  intentional  violation  of  the  trusts,  but  according  to 
tbe  construction  which  the  Court  has  put  on  the  will, 
they  have  not  executed  them.     The  founder  had  pro- 
vided means  for  procuring  persons  to  give  instruction 
in  the  learned  languages,  and  though   there  were  no 
words  importing  gratuitous  education,  the  Court  con- 
sidered that  to  be  a  necessary  implication  from  the  na- 
iore  of  the  foundation.      We  must,   therefore,    now 
assume  it  to  be  a  free  school :  not  having  been  originally 
treated  so,  the  place  has  unfortunately  lost  the  benefit 
that  was  intended  for  it.     However,  though  the  Court 
thought  that  the  defendants  were  not  justified  in  adding 
to  the  sums  given  by  the  testator  to  the  master  and 
usher  when  the  purposes  he  contemplated  were  not  ful- 
filled, yet  the  account  is  only  directed  for  six  years,  and 
is  confined  to  the  excess  of  the  salaries.  The  Defendants 
increased  them,  although  they  had  no  power  to  do  so 
without  the  authority  of  the  Court,  and  although  no  gra- 
tuitous education  was  provided  as  intended  by  the  testator. 

I  i  4  On 
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Canons  of 

Chmbt 

Chuhch. 


1822.  On  the  points  involved  in  the  remaining  exceptions, 

The  Attob-  ^e  ^°urt  ^  no  gu^e  furnished  by  the  will,  excepting 
net-General  in  this,  that  the  school  is  to  be  a  grammar  school.  What 
The  Dean  and  that  is,  is  perfectly  understood ;  it  is  a  school  for  edu- 
cation in  the  learned  languages.  If  there  were  any 
doubt  upon  the  point,  the  construction  put  on  the  words 
grammar  school  in  the  case  of  the  Attorney-General  v. 
Whiieley  (a),  would  be  decisive.  There  it  was  much  pressed 
upon  the  Lord  Chancellor,  and  it  would  have  been  very 
desirable,  that  part  of  the  funds  should  have  been  em- 
ployed on  other  objects,  more  fit  for  the  inhabitants  of  a 
commercial  town.  But  it  was  not  in  the  power  of  the 
Xiord  Chancellor  to  alter  it,  and  introduce  any  thing  not 
according  to  the  nature  of  the  foundation.  So  in  this 
case,  the  school  certainly  cannot  be  extended  beyond 
the  terms  of  the  will.  Whether  it  will  or  will  not  be 
most  useful  in  that  shape,  I  have  not  to  consider.  One 
feels  that  it  limits  very  much  the  extent  of  the  bounty  to 
the  lower  orders  :  gratuitous  education  in  the  dead  lan- 
guages, without  instruction  in  reading  and  writing,  is  in 
general  of  little  use  to  them.  Still,  whatever  it  is,  they 
must  have  the  benefit  of  it. 


I  feel  considerable  difficulty  in  fixing  the  number  of 
free  scholars  to  be  admitted.  I  think  we  must  not  make 
it  unlimited,  for  it  is  not  reasonable  to  suppose  that  that 
could  have  been  the  intention  of  the  founder :  even  at 
the  time  of  his  making  his  will,  a  competent  person 
could  not  have  been  found  to  instruct  an  unlimited 
number  for  the  salary  that  was  provided.  There  must 
be  some  reasonable  limit,  and  if  there  is  nothing  else  to 
guide  us,  the  quantum  of  the  pay  must  determine  the 
quantum  of  labour.  The  size  of  the  school-room  cannot 
be  the  proper  criterion ;  for  it  was  not  built  till  some 


(a)  11  Vet.  241. 
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years  after  the  donor's  death.  The  difficulty  is,  how 
the  Court  is  to  decide  what  is  a  reasonable  number  to 
be  taught  in  return  for  the  salary. 

When  the  number  of  free  scholars  is  ascertained,  I 
think  all  the  cases  authorize  the  Court  in  saying,  that 
the  schoolmaster  may  unite  with  the  gratuitous  edu- 
cation of  those  scholars,  another  object  not  necessarily 
incompatible  with  it,  namely,  stipendiary  education  of 
others.  It  is  true  that  many  arguments  may  be  urged 
against  it,  on  the  ground  of  one  object  tending  to  relax 
the  exertions  of  the  master  on  the  other.  But  still  it  is 
to  be  remembered,  that  by  offering  greater  emoluments, 
you  obtain  a  more  competent  master,  better  able  to  in- 
struct those  who  are  taught  gratuitously ;  and  it  is  evident 
from  what  we  see  in  the  public  schools,  that  elemosynary 
and  stipendiary  education  may  be  combined,  to  the  great 
advantage  of  both.  Attention  must  always  be  paid  to  the 
school,  to  see  that  the  master  does  his  duty  to  the  free 
scholars.  The  trustees  must  take  care  that  he  does  not 
neglect  them  for  the  sake  of  attending  to  the  boarders. 

One  exception  applies  to  the  description  of  the  per- 
sons whose  children  are  to  be  received  in  the  school, 
and  first,  with  reference  to  their  religious  principles. 
It  is  admitted  on  both  sides,  what  is  to  be  the  nature  of 
the  school.  It  is  founded  by  a  protestant;  it  is  to  be  a 
grammar-school,  and  in  the  absence  of  other  evidence, 
the  Court  can  only  establish  it  on  the  principle  of  re- 
ligious education  forming  a  part  of  the  plan,  and  that 
religious  education  being  according  to  the  law  of  the  land. 
On  that  both  sides  are  agreed.  Then  the  question 
is  whether  scholars  are  to  be  admitted,  without  regard 
to  the  religion  which  their  parents  may  profess.  Cer- 
tainly, I  should  not  be  desirous  to  establish  any  narrow- 
minded  restrictions ;  but  as  we  are  to  regard  the  benefit 

of 


1822. 


The  Attor- 
ney-General 

v. 

The  Dean  and 

Canons  of 

Christ 

Church. 


486  CASES  IN  CHANCERY. 

1852.       of  the  children,  1  think  that,  considering  the  intercourse 

*  -  /  "  '     that  must  take  place  between  them,  and  the  influence  it 
The  Attoh^  * 

hsy-General  may  have  upon  their  habits  and  principles,  which  it  b 
tii  Dean  and  °^  *mPortance   to  preserve,   and  that  they  are  to  be 
Canons  of     received  at  all  ages,  from  seven  to  seventeen;  it  will 
Chvach.      ^  very  reasonable  to  say,  that  the  parents  must  be  per- 
sons professing  the  Christian  religion,  and  protestants; 
further  than  that  I  do  not  think  I  ought  to  go. 

With  respect  to  requiring  that  the  parents  should  be 
natives  of  die  town  of  Portsmouth,  that  alone  would  not 
answer  the  purpose,  for  natives  of  the  town  may  be  re- 
siding elsewhere.  The  resident  inhabitants  of  the  town 
are  the  persons  naturally  entitled  to  die  benefit.  They 
must  be  the  children  of  resident  inhabitants;  it  does 
not  require  more  minute  detail  as  to  the  quantum  of 
residence  necessary  to  entitle  them. 

As  to  the  nomination  of  the  boys ;  it  is  contended  on 
the  one  hand,  that  they  should  be  named  by  the  dean 
and  canons  on  the  recommendation  of  the  master  of  the 
school,  the  vicars  of  Portsea  and  Portsmouth,  and  the 
mayor  of  Portsmouth;  on  the  other  hand,  it  is  said  that 
the  master  should  not  have  a  voice  in  the  recommend* 
ation.  Here  again  there  is  no  guide  in  the  will.  What 
allusion  is  there  in  the  will  to  the  mayor  or  the  vicars? 
They  are  introduced  upon  some  conjecture,  or  upon 
some  notion  of  policy.  But  I  do  not  feel  myself  at 
liberty  to  speculate  on  these  subjects.  The  testator  has 
given  the  direction  and  management  of  the  school  to 
die  dean  and  canons ;  and  they  are  therefore  die  per- 
sons to  nominate  and  appoint  the  scholars;  and  J  do  not 
know  'how  any  restrictions  on  their  power  can  be  intro- 
duced. Is  it  not  part  of  the  management  to  nominate 
and  send  to  the  schodl  the  persons  who  are  to  be  edu- 
cated? 

As 
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Ckfionsof 
Cfeftftr 


As  to  the  visitation,  I  think  all  these  provisions  about        1825. 
it  should  be  laid  aside.     The  proper  way  is  to  leave  it    ^"V*11^ 
to  the  trustees  without  directing  any  particular  mode  of  nzy-Genebal 
visiting.     They  must  generally  superintend  the  school,  j^i)^^ 
and  perform  the  dtrty  bonajide.     They  will  theh  be  at 
liberty,  like  any  other  trustees,  to  Charge  the  expehces 
fitirly  incurred  in  the  execution  of  their  trtrsts.     There 
is  no  occasion  for  any. limitation  as  to  the  amount  of 
expence  to  be  charged;  nor  for  the  visitations  to  be 
annual,  much  less  for  them  to  be  made  whenever  a  boy 
is  appointed.     The  appointment  of  the  boys,  and  the 
visitation  of  the  school,  must  be  left  to  the  dean  and 
canons  generally. 


754*  Master  of  the  Rolls. 

The  only  remaining  question  is,  whether  I  am  to  allow 
either  of  the  exceptions  which  have  been  taken  with  re- 
spect to  the  number  of  free  scholars,  or  what  course  I 
am  to  take  with  reference  to  that  point.  The  terms  of 
the  will  direct  the  foundation  of  a  grammar  school  at 
Portsmouth,  without  saying  any  thing  as  to  the  education 
being  gratuitous,  or  as  to  the  number  of  scholars.  But 
die  Court  considered,  as  the  master  and  usher  were  to  re- 
ceive salaries,  that  the  school  must  have  been  intended  to 
be-free  to  the  inhabitants  of  the  town,  to  a  certain  extent* 
The  question  then  is,  what  is  to  be  the  number  of  free 
adholars  ?  as  to  which  the  salary  is  the  only  guide :  the 
founder  probably  had  not  any  very  precise  notion  on  the 
subject. 

It  could  not  be  supposed,  that  for  50/.  per  annum  a 
man  of  learning  could  be  found  to  devote  the  whole  of 
a  laborious  life  to  the  palflfill  employment  of  elementary 
teaching.  I  think  every  thing  dictates  that  there  must  be 

some 


Nov.  26. 
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1822.       some  limit     No  guide  being  furnished  by  the  will  to 

J.  -  /  shew  what  the  limit  should  be,  we  must  so  back  to  the 

TheATToa-  #  '  B 

key-General  date  of  the  will,  and  consider    what  was  then   to   be 

The  Dean  and  ^e   quantum  °f  salary.      In  1732,  the  master  was  to 
Canons  of    have  50/.  per  annum.      Now  at  that  time,  how  much 
Chubch.     would  a  boy  have  paid  him  for  teaching  the  learned 
languages?  surely  not  less  than  1/.  each ;  and,  therefore, 
the  number  for  which  that  salary  would  be  a  recom- 
pense would  not  be  more  than  fifty. 

If  in  aid  of  this  income  he  be  permitted  to  take 
boarders  who  are  to  pay,  a  competent  master  may  be 
procured,  and  there  is  also  the  advantage  of  competition 
among  the  boys.  The  question  of  allowing  boarders  to 
be  admitted,  has  often  been  before  the  Court,  and  it  has 
not  been  considered  incompatible  with  the  education  of 
the  free  scholars.  For  the  sake  of  those  whom  he  is  to 
teach,  we  must  seek  for  some  other  benefit  for  the 
master;  he  ought  not  for  a  limited  salary  to  be  pie- 
eluded  from  this  advantage. 

I  feel  very  great  difficulty  in  fixing  the  number  of  free 
scholars,  and  I  wish  that  the  parties  could  have  relieved 
me  from  it  by  agreeing  about  it ;  but  under  all  the  cir- 
cumstances, I  cannot  say  that  the  master  has  not  done 
right.  I  think  fifty  a  very  reasonable  number  to  be 
educated  for  that  salary  in  the  year  1732.  It  is  not  ne- 
cessary to  limit  the  number  of  boarders  ;  but  they  most 
not  be  so  many  as  to  disable  the  master  from  taking  fifty 
free  scholars,  not  so  many  as  to  be  inconsistent  with  that 
which  is  to  be  the  primary  object ;  and  the  master  must 
not  for  their  sake  withdraw  his  attention  from  the  free 
scholars. 


The 
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The  cause  was  mentioned  again  upon  a  motion  to  vary 
the  minutes;  the  questions  made  were,  whether  the  qua- 
lification required  was  that  the  boys  should  be  resident 
inhabitants  of  Portsmouth,  or  that  they  should  be  the 
children  of  resident  inhabitants ;  and  whether  the  children 
of  persons  not  of  the  Church  of  England  were  to  be 
admitted 

The  Master  of  the  Rolls. 

As  to  the  first  point,  I  think  the  residence  of  the 
parents,  and  not  of  the  children,  must  be  looked  to  as 
forming  the  qualification.  They  must  be  the  children 
of  resident  inhabitants,  or  of  persons  who  were  such  at 
the  time  of  their  births :  and  it  is  well  known  to  the  law 
what  constitutes  a  resident  inhabitant.  It  must  not  be 
extended  to  all  natives,  as  that  would  comprehend  a 
child  whose  parents  might,  by  accident,  be  in  the  town 
at  the  time  of  its  birth. 


1822. 


The  Attoe- 
ney-Geneeal 

v. 

The  Dean  and 

Canons  of 

Chetst 

Chubch. 

March  28. 


With  respect  to  the  second  question,  I  meant  only  to 
require  that  the  boys  should  be  the  children  of  protestant 
parents,  considering  that  sufficient,  as  they  are  to  be 
educated  according  to  the  principles  of  the  Church  of 
England;  and  if  any  other  protestants  are  willing  to 
send  their  children  where  they  will  be  so  educated,  there 
is  no  objection  to  it.  It  is  the  same  at  the  universities 
and  public  schools,  protestants  being  admitted,  without 
enquiring  what  particular  sects  they  may  be  of. 


It  was  declared  that  the  defendants  ought  not  to  be 
allowed  any  sums  for  the  salaries  of  the  master  and 
usher  beyond  the  annual  sums  of  50/.  and  SO/. :  that  the 
boys,  whom  the  master  of  the  school  should  be  required 
to  educate,  should  be  children  of  resident  inhabitants  of 
the  borough  of  Portsmouth,  or  the  children  of  persons 

who 
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1822.       who  were  resident  inhabitants  of  the  said  borough  at  the 
*  -  i   '  '      time  of  the  birth  of  such  children,  in  cases  where  the 

Tile  Attobj" 

key-General  parents  are  dead,  being  the  children  of  persons  profess- 

Th  n*     and  *°8  ^e  Protestant  religion;  that  the  boys  to  be  educated 

Canons  of     gratuitously  at  the  said  school  ought  to  be  nominated 

gJJJSJJ.      by  *e  dean  ***&  canons  of  Christ  Church :  and  that  the 

scheme  for  the  regulation  of  the  said  school  ought  not 

to  contain  any  provision  for  the  visitation  thereof  but  that 

the  duty  of  superintending  the  said  school  ought  to  be 

left  to  the  dean  and  capons  of  Christ  Church  ;  and  it  was 

referred  bock  to  the  master  to  review  his  report. 

Reg.  Lib.  A.  1821.  fo.  699. 


JfeSSL*.  MOLE  ».  SMITH,  (a) 


28.  50. 


April.  4.       rTlHIS  cause  came  on  to  be  heard  before  theJLord 

An  attendant     A    Chancellor,  upon  exceptions  taken  to  the  Master's 

term  having  , 

become  vested  report  approving  of  the  title,  and  upon  further  directions: 

in  the  wife  of  a    supplemental   bill  had  been    filed  against  the  de- 

the  owner  of  «  m 

the  inherit-      fendant,  Mrs,  Watson.    Tne  state  of  the  title  so  far  as 

administratrix  re'ates  to  ^e  question  of  dower  was  as  follows : 
of  the  trustee, 

bandbecom-        ^  ®-  Onslow  was,  in  1801,  seized  in  fee  of  eleven 

ing  bankrupt,    thirtieth  parts  of  certain  estates  in  BamborougJL  subject 

his  assignees  . 

agree  to  sell     to  three  satisfied  mortgage  terms  of  500,    2000,  and 

file  ?bufVord  2000  vears'  which   had   been  created   by   indentures, 
a  specific  per-   dated  respectively  the  19th  of  August  1758,  and  the 

the^etnent,   1Sth  of  MV  1780>  and  which  were  vested  m  W'  Baki^ 

pending  which  as  a  trustee  for  him.     Onslow  having  sold  the  premises 

suit  the  bus- 

band  dies. 

Held  that  the  widow  was  not  entitled  to  dower,  that  she  was  bound  to  assign  the 

term  to  the  purchaser,  and  that  he  was  bound  to  accept  the  title, 

(a)  §ee  1  Joe.  %  Walk.  665. 


CASES  IN  CHANCERY.  401 

to  W.  Watson,  conveyed  them  to  him  in  fee  by  indea-  1832. 
feres  of  lease  and  release  of  the  1 1th  and  12th  of  May 
1801*  By  indenture  of  the  14th  of  that  month  the 
three  terms  were  assigned  by  Baird  to  Adam  YeUoly,  in 
trust  for  Watson,  his  heirs  and  assigns,  and  to  attend 
the  inheritance. 

In  May  1802,  Watson  conveyed  the  premises  to  John 
Qrd  in  fee  by  way  of  mortgage  for  securing  5000/, 
and  interest,  and  in  the  mortgage  deed  it  was  declared, 
that  all  persons  in  whom  any  satisfied  terms  were  then 
vested  should  stand  possessed  thereof  upon  trust,  to  be 
disposed  of  as  Ord,  his  heirs  executors  administrators 
and  assigns  should  direct,  for  better  securing  the  sum 
of  5000/.  and  interest,  and  subject  thereto  in  trust  for 
Watson,  his  heirs,  and  assigns,  and  to  attend  the  in- 
heritance. 

In  the  year  1 80S  Watson  filed  a  bill  for  a  partition 
against  the  persons  entitled  to  the  other  nineteen  thir- 
tieth shares,  and  a  decree  for  a  partition  having  been 
made,  and  the  commission  executed,  indentures  of  lease 
and  release  of  the  29th  and  30th  of  April  1808  were 
executed,  by  which  a  part  of  the  estates  (being  the 
premises  in  question  in  this  cause)  having  been  allotted 
to  Watson  in  severalty,  was  conveyed  to  Qrd  his  heirs 
and  assigns  subject  to  the  equity  of  redemption  of 
Watson  ;  and  it  was  declared,  that  Yelloly  should  stand 
possessed  of  the  three  terms  upon  trust  for  the  persons 
who,  for  the  time  being,  should,  under  the  limitations 
therein  contained,  be  entitled  to  the  reversion  and  in* 
heritance,  and  to  be  assigned  as  they  should  direct,  and 
in  the  mean  time  to  attend  the  inheritance. 

The  bankruptcy  of  Watson  took  place  in  1810,  and 
on  the  24th  of  September  in  that  year,  the  premises 

were 
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1822.  were  agreed  t°  ^  sold  by  the  plaintiffs  his  assignees  to 
the  defendant  Smith.  By  the  agreement  Smith  was  to 
be  let  into  possession  from  the  11th  of  November  follow- 
ing, and  the  purchase  was  to  be  completed  on  or  before 
the  12th  of  May  1811.  In  January  1811  the  plaintiffs 
paid  off  the  mortgage  to  Ord,  and  took  a  conveyance 
from  him.  At  the  time  of  the  purchase  of  the  estate  in 
1801,  Watson  was  married;  his  widow  was  now  pos- 
sessed of  the  three  terms,  as  one  of  the  sisters  and 
surviving  administratrix  of  Yelloly,  who  died  previous 
to  the  issuing  of  the  commission  of  bankrupt. 

The  defendant  Smith,  by  his  answer  said,  that  he 
was  willing  to  pay  his  purchase-money  upon  having  a 
full  and  complete  title  made  out,  and  a  conveyance  from 
all  necessary  parties,  but  he  said,  that  as  the  title  was 
insufficient,  the  plaintiffs  were  not  intitled  to  a  specific 
performance,  and  he  had,  therefore,  refused  to  com- 
plete the  contract,  on  account  of  the  claim  to  dower, 
and  also,  because  no  sufficient  title  was  shown  to  the 
tithes  which  formed  part  of  the  purchase. 

Mr.  Hart  and  Mr.  Sugden,  for  the  Plaintiffs ; 

Mr.  Home,  Mr.  ShadweU,  and  Mr.  Preston,  for  the 
Defendants,  (a) 


March  19.  The  Lord  Chancellor  intimated  a  desire  to  have  die 
question,  whether  the  defendant  Smith  could  now  be 
compelled  to  complete  the  contract,  if  a  good  title  could 
be  made,  argued  before  giving  his  judgment  on  the 
question  of  dower. 

(a)  The  editor  was  not  present  during  the  argument. 

Mr.  Home 
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Mr.  Home  for  the  Defendant  Smith  contended  that 
whatever  might  be  the  ultimate  decision  as  to  the  widow's 
right  to  dower,  the  contract  was  no  longer  binding, 
no  good  title  having  been  shewn  at  the  time  of  the 
Master's  report.  The  bill  was  singularly  framed,  in 
joining  with  the  purchaser  as  co-defendants  other  persons 
claiming  an  interest  adversely.  The  Plaintiffs  thus  ad* 
mitted  that  the  title  was  subject  to  a  question  requiring 
the  decision  of  the  Court;  during  the  pendency  of  the 
suit  against  the  widow,  they  could  not,  therefore,  make  a 
title,  and,  at  the  date  of  the  report,  that  point  was  un- 
decided ;  indeed  a  supplemental  bill  has  become  neces- 
sary for  the  purpose  of  having  it  settled.  The  comple- 
tion of  the  purchase  may  thus  be  indefinitely  protracted 
beyond  the  date  of  the  report,  which  is  the  usual  limit, 
in  order  to  abide  the  decision  of  questions  raised  be- 
tween the  vendors  and  third  persons. 


1822. 


Mr.  Hart,  On  the  other  side,  observed  that  the  De- 
fendant might  perhaps  have  objected  to  the  bill  as  being 
multifarious,  in  mixing  his  case  with  that  of  another,  but 
that  having  submitted  to  perform  the  agreement  upon  a 
title  being  made,  and  having  continued  in  possession, 
he  could  not  now  object  if  the  decision  should  be  in  fa- 
vour of  the  Plaintiff's  title;  the  consequence  of  that 
would  be,  that  the  Watsons  ought  to  have  conveyed; 
and  a  purchaser  could  not  be  discharged  from  his  pur- 
chase on  the  ground  of  a  trustee  improperly  refusing  to 
join  in  the  conveyance.  He  also  argued,  that  the  sup- 
plemental bill  was  unnecessary. 

The  Lord  Chancellor. 

The  Master  of  the  Rolls,  I  understand,  was  of  opi-  March  28. 
nion  that  it  was  necessary  that  the  supplemental  bill 
should  be  filed ;  with  great  deference  to  him  I  should 
have  doubted  that  The  answer  put  in  to  the  original  bill, 

K  k  was 
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1822.  was  an  answer  claiming  for  the  widow  the  benefit  of 
everything  that  she  could  possibly  claim.  She  is  brought 
before  the  Court  in  a  suit  for  a  specific  performance,  and, 
as  Mr.  Hart  said,  the  bill  might  have  been  demurred  to 
for  multifariousness,  but  you  cannot  now  object  on  that 
ground. 


The  Lord  Chancellor. 

March  30.         The  bill,  after  stating  the  commission  of  bankrupt 
under  which  the  Plaintiffs  are  assignees,  and  their  agree- 
ment to  sell  to  Smith,  introduces  a  statement,  which  has 
been  commented  on,  and  which  I  think  may  fairly  be 
Bill  by  vendor  said  to  render  it  multifarious;  namely,  that  the  three 
performance,    terms  had  become  vested  in  Mrs.  Watson,  and  that  she 
and  praying      claimed  to  be  entitled  to  dower  in  the  event  of  surviving 
persons  claim-  her  husband.     I  apprehend  that  when  a  bill  is  filed  for 
ing  an  in^rest  a  specific  performance,  it  should  not  be  mixed  up  with  a 
that  they  may   prayer  for  relief  against  other  persons  claiming  an  mte- 

conveyance  to  rest  *°  ^e  ^^te*     ^  there  was  a  title  in  other  persons 
the  purchaser,  that  the  Plaintiffs  were  bound  to  get  in,  they  should 

have  filed  a  bill  for  a  specific  performance  only,  and 
should  have  fortified  the  defects  of  their  title  by  such 
mode  as  they  could,  so  as  to  be  able  to  complete  it  by 
the  time  when  the  contract  would  be  to  be  enforced. 
But  no  objection  is  made  on  this  head.  The  purchaser 
puts  in  his  answer,  saying  that  he  is  willing  to  complete 
the  contract  upon  having  a  title  made  out 

The  decree  is  then  made,  and  it  appears  to  me  that  it 
must  be  taken  by  implication  to  import,  that  if  the  Plain- 
tiffs could  make  a  good  title,  the  Defendant  was  bound 
to  take  it  If  for  any  reason  he  was  not  bound  to  take 
it,  the  bill  ought  to  have  been  dismissed.  If  I  bad 
•  made  the  decree  myself,  I  should  have  declared  speci- 

fically that  he  was  bound  to  perform  the  contract,  er 

that 
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that  he  was  not;  and  decrees  generally  contain  such  a        1822. 

declaration  :  but  I  look  at  this  decree  as  an  expression 

of  the  opinion  of  the  Court,  that,  under  the  circumstances 

which  came  before  it,  he  was  bound,  and  that  if,  for  the 

purpose  of  completing  the  title,  it  was  necessary  to  get 

in  these  terms,  that  he  was  nevertheless  bound.    I  think,  A  decree  for  a 

however,  that  the  decree  should  have  contained  an  ex-  title  on  a  bill 

press  declaration  of  that  which  I  take  to  be  implied  in  for J?  »P«»fic- 

.  r  performance 

it.      ihe  parties  appear  to  have  acted  on  this  notion,  should  contain 

the  possession  having  been  retained  by  the  Defendant,  fc^jJJ^. 

and  an  order  having  been  made  so  late  as  1820,  noticing  tract  ought  to 

the  possession  aftd  mode  of  enjoyment.  performed?  *' 

The  form  of  the  inquiry  directed  by  the  decree  was, . 
whether  the  Plaintiffs  could  make  a  good  title,  and  if  so, 
then  whether  Mrs.  Watson  was  entitled  to  dower ;  which 
rather  seems  to  imply  that  the  right  to  dower  was  not 
an  objection  to  the  title :  yet  it  would  be  difficult  to  say, 
that  where  an  estate  is  sold  free  from  incumbrances,  andN 
another  person  is  entitled  to  a  third  part  of  it  for  life, 
that  that  is  not  an  objection  to  the  title.  The  Master 
reported  that  a  good  title  could  be  made,  and  that 
Mrs.  Watson  was  not  entitled  to  dower ;  as  to  which  it  is 
to  be  observed  that  it  is  a  very  different  thing  to  say 
that  she  is  not  entitled  to  dower  at  all,  and  to  say  that 
she  is  entitled  with  a  cesset  executio  during  the  term. 

The  cause  then  came  before  the  Master  of  the  Rolls,  Husband  and 
and  Watsoii  having,  in  the  mean  time,  died,  his  Honour  fendants  to  a 

thought  it  necessary  that  Mrs.  Watson  should  be  brought  bil\  praying  an 

^*  ~»  .  assignment  of 

upon  the  record  in   a  different  manner,    having   been  a  term,  which 

made  a  party,  as  the  wife  of  Watson,  and  her  title,  if  the  Wlfe  .bv 

r      J1  t  answer  claims 

any,  being  now  in  her  own  right.     He  thought,  that  to  hold  to  pre* 
another  proceeding  ought  to  be  had,  to  enable  her  to  ^ower "n6 
claim,    in    her   own   character,   what   she   had   before  the  death  of 
claimed  as  wife.     I  should  have  been  inclined  not  to  tne  sujt  mav 

K  k  2  have 
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1822.       have  done  that,  for  it  would  be  difficult  for  her  in  her 
-   *    '        other  answer  to  state  it  differently  from  the  first 

orofeedwith-  ^ne  9uest*on  ^at  orises  *s>  whether  the  purchaser  i» 
out  a  supple-  now  bound  by  the  contract;  and,  I  think,  that  all 
Scnble.  along  he  has  been  going  on  in  such  a  manner  that  he 

cannot  now  object  to  take  the  estate,  provided  a  good 

title  can  be  made  to  it. 

That  introduces  the  question  upon  the  claim  to  dower; 
a  point  of  great  importance.  It  is  not  necessary  to  go 
through  the  various  cases,  Radnor  v.  Vandebendy  (a), 
Swannock  v.  Lifford  (£),  and  WiUoughby  v.  WiUoughby  (c)9 
in  which  the  doctrines  of  the  Court,  as  to  attendant 
terms,  are  laid  down.  The  result  of  them  may  be  thus 
stated.  When  there  is  an  old  term  that  is  satisfied,  the 
inheritance  being  the  estate,  the  interest  in  the  term 
attends  upon  it :  if  there  be  a  first,  second,  and  third 
mortgagee,  they  are,  according  to  their  respective  gra- 
dations, intitled  to  the  benefit  of  the  term.  It  is  pos- 
sible that  some  of  them,  or  all  of  them,  may  not  know 
of  its  existence :  and  according  to  the  practice  of  con- 
veyancers, sanctioned  by,  and,  perhaps,  growing  out 
of  the  doctrines  of  this  Court,  if  a  subsequent  incum- 
brancer, without  notice,  gets  in  the  term,  he  gains  a 
priority ;  if,  at  the  time  of  advancing  his  money  he  had 
notice  of  the  previous  incumbrances,  he  does  not  gain 
priority.  If,  upon  grounds  that  are  not  extremely  con- 
clusive, it  is  now  to  be  held,  that  terms  are  surrendered 
because  they  are  satisfied,  there  will  be  an  end  of  all 
that  the  Court  has  been  doing  upon  this  subject  for  a 
long  time  past. 

(a)  Show.  F.  C.  69.    Pre.  Ch.  65. 

(b)  s  Atk.  208.     AmU.  6.     Co.  LUL  208,  A.  n. 

(c)  1  T.  R.  765. 

Ai 
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As  to  dower  there  is  this  difference.  If  a  person  1822. 
purchases  an  estate,  on  which  there  is  an  old  term,  then, 
although  he  has  notice  that  the  vendor  is  married,  and 
that  his  wife  will  be  intitled  to  dower,  and,  although 
the  term  is  attendant  on  all  interests  in  the  inheritance, 
and,  therefore,  on  the  wife's  right  to  dower  as  well  as 
the  rest,  yet,  if  he  obtains  an  assignment  of  the  term, 
the  wife's  right  is  barred.  Lord  Hardwicke  in  WiU 
loughby  v.  Willoughby  carries  it  further,  saying,  that  it 
will  be  sufficient  if  the  purchaser  possesses  himself  of  the 
deeds  creating  the  term,  so  that  no  use  can  be  made  of 
it  against  him.  (a)  Several  reasons  have  been  assigned 
for  this.  It  is  difficult  to  say  which  is  the  best ;  but 
such  is  the  law. 

The  question  comes  to  this,  whether  this  lady  is  in- 
titled  to  dower;  and,  before  I  decide  it,  I  wish  to  know, 
in  whose  hands  the  original  deeds  creating  the  terms 
are.  The  terms  ride  over  other  estates  besides  these ; 
and  I  understand  that  the  inheritance  has  passed 
through  the  hands  of  several  purchasers,  and  that  these 
deeds  are  not  in  the  possession  of  the  assignees,  and 
were  not  in  the  possession  of  Watson.  I  wish  to  know 
whether  I  am  correct  in  this. 

The  question  will  then  be,  the  assignees  being  in- 
titled  to  sell  the  inheritance,  whether  the  circumstance 
of  there  being  a  term  subsisting,  and  if  not,  whether 
her  being  the  trustee  of  the  term,  would  make,  a  dif- 
ference. The  strong  inclination  of  my  opinion  is,  that 
if  she  would  not  have  a  right  to  dower,  if  the  term 
were  vested  in  another  person,  the  circumstance  of  it 
being  vested  in  her  will  not  give  her  that  right 


(a)  l  T.R.77*. 
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The  Lord  Chancellor  said,  it  appeared,  that  the 
deeds  were  in  the  possession  of  a  Mr.  Robinson,  and 
not  of  the  assignees.  The  terms,  as  far  as  they  affieeted 
these  premises,  were  assigned  upon  Watson's  purchase 
to  Yelloly,  in  trust  for  him,  and  to  attend  the  inherit* 
ance :  the  effect  of  that  would  be,  that  if  Onslow  was 
married,  the  assignment  would  prevent  his  wife  from  be* 
ing  intitled  to  dower. 

The  question  comes  to  this :  It  is  clear,  that  if  WaU 
son  himself  had  sold  the  estate,  and  received  the  value, 
he  could  have  compelled  his  trustee  to  assign  die  term 
to  a  trustee  for  the  purchaser.  Then,  do  these  two  cir* 
cumstances  make  a  difference :  first,  that  he  had  become 
bankrupt,  and  the  sale  was  by  his  assignees ;  secondly, 
that  by  the  death  of  Yettoly  the  wife  had  herself  become 
trustee  of  the  term?  Can  she,  under  these  circum* 
stances  say,  that  she  is  not  compellable  to  assign  for  the 
protection  of  the  purchaser? 

But  it  does  appear  to  me,  that  it  would  be  singular, 
if,  because  the  ordinary  grants  administration  to  her, 
when  he  might  have  granted  it  to  her  sister,  or  to  some 
other  person,  she  is  to  stand  in  a  better  situation.  On 
the  best  consideration  that  I  can  give  to  it,  I  cannot 
think  that  it  ought  to  make  any  difference.  On  the 
other  point,  I  think  the  assignees  have  the  same  right 
as  the  husband  would  have  had ;  she  is  now  a  trustee 
for  them,  and  is  bound  to  convey. 

The  purchaser,  I  think,  is  bound  to  perform  the 
contract,  though  it  seems  to  me,  that  there  were  periods 
when,  if  he  had  pursued  a  different  course,  he  might 
have  got  off. 


*»• 


His 
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His  Lordship  doth  declare  that  it  appears,  that  upon        Ifttfc 
the  sale  to  the  late  Defendant  William  Watson,  the  hus- 
band of  the  said  Defendant  Dorothy  Watson,  of  the  in- 
heritance of  the  premises  contracted  to  be  sold  to  the 
Defendant  G.  Smith,  by  the  assignees  of  the  late  De- 
fendant  W.  Watson,  and  hi  which  premises  the  said 
Dorothy  Watson  has  claimed  dower,  the  several  terms 
of  2000  years,  2000  years,  and  500  years,  were  assigned 
to  Adam  Yelloly  in  the  pleadings  mentioned  in  trust  for 
the  said  W.  Watson,  his  heirs  and  assigns,  to  attend  the 
inheritance;  and  that  if  the  said  W.  Watson  had  thought 
fit  before  his  bankruptcy,  and  in  the  life-time  of  the 
said  Adam  Yelloly,  to  contract  to  sell  the  said  estate  to 
the  said  Defendant  G.  Smith  free  from  incumbrances, 
he  might,  to  enable  him  to  carry  such  contract  into 
complete  execution,  have  required  the  said  Adam  YeUdhf 
to  assign  the  said  terms  to  a  trustee  for  the  purchaser; 
and  that  such  purchaser,  if  entitled  to  the  benefit  of  the 
contract,  would  have  been  entitled  to  call  for  an  assign- 
ment of  the  said  terms,  in  order  to  protect  himself  by 
such  terms  against  the  claim  of  the  Defendant  Dorothy 
Watson  to  her  dower  during  the  continuance  of  the  said 
terms;   and  that  as  the  said   W.   Watson  during  the 
coverture  became  a  bankrupt,  his  assignees  were  en- 
titled to  sell  his  estate  as  fully  for  the  benefit  of  his 
creditors  as  before  the  bankruptcy  he  could  have  sold 
the  same  for  his  own  benefit:  and  that  the  said  De- 
fendant Dorothy  Watson,  as  administratrix  of  the  said 
Adam  Yelloly,  (although  also  the  wife  of  the  said  W. 
Watson  in  his  life-time,  and  since  his  widow,)  is  not  en- 
titled to  make  any  use  of  the  said  terms  vested  in  her 
as  such  administratrix  to  enable  her  to  enjoy  her  dower, 
which  she  could  not  have  compelled  the  said  Adam 
Yelloly  to  make  for  her  benefit  if  he  had  continued  in 
life :  and  that  the  assignees  of  the  said  W.  Watson  having 
contracted  for  themselves  and  all  other  parsons  having 

Kk  4  any 
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1822.        any  estate  or  interest  in  the  premises,  to  sell  the  same 
to  the  said  Defendant  G.  Smith,  free  from  incumbrances, 
are  bound  to  procure  an  assignment  of  the  terms  to  the 
said  Defendant  G.  Smith,  at  the  time  when  they  call 
upon  him  to  accept  a  conveyance  of  the  inheritance  of 
the  estates,  and  are  not  entitled  to  require  him  to  accept 
the  estate  subject  to  dower,  to  be  enjoyed  before  the 
expiration  of  the  said  terms.     But  his  Lordship  doth 
declare  also,  that  as  the  said  Adam  YeUoly,  whom  she 
represents  would,  if  living,  have  been  compellable  by 
the  said  assignees  to  assign  the  said  several  terms  to  a 
trustee  for  the  said  Defendant  G.  Smith,  in  order  to 
carry  their  contract  of  sale  and  purchase  with  him  into 
execution,   the   said  Defendant  Dorothy  Smith  is  also 
compellable  to  assign  the  said  several  terms.     And  his 
Lordship  doth  order  that  the  exceptions  be  overruled, 
and  that  the  sum  of  51.  deposited  with  the  register  on 
filing  the  said  exceptions,  be  paid  to  the  Plaintiffs.  And 
it  is  ordered  that  the  said  Master's  report,  bearing  date 
the   8th   of  December  1818,    certifying  that  the  said 
Dorothy  Watson  is  not  entitled  to  dower,  do  stand  ab- 
solutely confirmed.     And  his  Lordship  doth  declare, 
that  the  said  report  is  to  be  understood,  as  stating  that 
she  is  not,  during  the  continuance  of  the  said  several 
terms,  or  any  of  them,  entitled  to  enjoy  dower.     And  it 
is  ordered  that  the  said  report  be  confirmed,  as  stating 
that  the  Plaintiffs  can  make  a  good  title  to  the  estate 
and  premises  in  the  pleadings  mentioned.     And  it  is 
ordered,  that  the  agreement  for  the  sale  and  purchase 
in  the  pleadings  mentioned,   bearing  date  the  15th  of 
October  1810,  be  specifically  performed  and  carried  into 
execution.     And  it  is  ordered,  that  it  be  referred  to 
Mr.  Cross,  one  of  the  Masters  of  the  Court,  to  whom 
this  cause  stands  transferred,  as  vacation  Master,  to 
compute  interest  on  the  sum  of  14,962/.  105.,  being  the 
balance  of  the  purchase-money  of  the  estate  and  pre- 
mises 
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mises  in  the  pleadings  mentioned,  at  the  rate  of  4Z.  per        1892. 
cent,  per  annum,  from  the  11th  of  November  1810,   at 
which  time  the  said  Defendant  G.  Smith,  entered  into 
the  actual  possession  and  enjoyment  of  the  said  estate 
and  premises,  pursuant  to  the  aforesaid  agreement,  to 
the  12th  of  February  1821,  at  which  time  the  said  De- 
fendant G.  Smith  paid  the  said  balance  of  the  purchase* 
money  into  Court    And  it  is  ordered,  that  what  the 
said  Master  shall  find  to  be  due  for  such  interest  be 
paid  into  the  Bank,  with  the  privity  of  the  accountant- 
general  of  the  Court,  to  the  credit  of  this  cause,  by  the 
said  Defendant  G.  Smith,  subject  to  the  further  order  of 
this  Court    And  it  is  ordered,  that  the  inheritance  of 
the  said  estate  and  premises  be  conveyed  to  the  said 
Defendant  G.  Smith,  as  the  Master  shall  direct,  in  case 
the  parties  differ  about  the  same.  And  it  is  ordered,  that 
the -said  Defendant  Dorothy  Watson  do  assign  the  several 
terms  of  2000  years,  2000  years,  and  500  years,  to  a 
trustee  for  the  said  Defendant  G.  Smithy  to  protect  his 
inheritance,  as  the  Master  shall  direct,  in  case  the  parties 
differ  about  the  same.     And  it  is  ordered,  that  it  be  re- 
ferred to  the  Master  to  settle  the  conveyances  of  the 
inheritance  of  the  said  estate  and  premises,  and  of  the 
said  terms,   to  the  said  Defendant  G.  Smith  and  his 
trustee,  in  case  the  parties  differ  about  the  same.     And 
his  Lordship  doth  reserve  the  consideration  of  the  costs 
of  the  cause,  until  an  enquiry  has  been  made  respecting 
the  delivery  of  the  abstracts  and  the  time  when  delivered, 
so  that  it  may  be  shown  when  a  good  title  was  first  made 
to  the  said  Defendant  G.  Smith.    And  it  is  ordered,  that 
it  be  referred  back  to  the  Master  to  make  the  said  en- 
quiry.    And  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court  as  they  shall  be  advised. 

Reg.  Lib.  B.  1821.  fo.  1726. 
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4pr***-  MOSES  v.  LEWIS. 

Special  in-  "|VT  ^*  HE^LD  and  Mr.  Knight  moved  ex  parte  upon 
itorinproceeX  ^e  ^°E  °f  the  bill,  and  upon  affidavit  for  an  m- 

ings  in  eject-  junction  to  restrain  the  Defendant  Lewis  from  taking  oat 
ment  between  .  .    ,  ...  ,     .      ,  .     • . 

two  defend-      execution  upon  a  judgment  m  ejectment  obtained  by  mm 

whereCtheed  a8ainst  tbc  otflcr  -Defendant  Jones.  The  case  made  was, 
plaintiff  as  that  the  Defendant  Jones  was  in  possession  under  a 
fce^ad?^  agreement)  ^  tenant  to  the  Plaintiff;  and  the  Defendant 

himself  de-  Lewis  had  recovered  against  him,  by  means  of  an  award, 
fendantatlaw.  whfch  ^  m  ^^  ^  ^  ^.^ 

The  Lord  Chancellor  asked  when  the  Plaintiff  had 
notice  of  the  ejectment,  and  on  finding  that  he  had 
known  it  at  an  early  stage  of  the  action,  said  that  he 
should  have  applied  for  leave  to  defend  it.    Every  land- 
lord may  m*ke  himself  Defendant  to   an   ejectment 
brought  against  his  tenant     The  Plaintiff  might  have 
made  himself  Defendant  by  rule  of  Court,  and  then  be 
might  have  filed  his  bill  stating  this  case,  and  praying 
an  injunction,  for  this  Court  would  treat  him  as  the 
substantial  party.     But  in  that  case  he  could  only  have 
the  injunction  upon  the  ordinary  terms,   upon  non- 
appearance or  for  default  of  answer.     Here  he  has  been 
lying  by :  if  he  had  filed  his  bill  before,  the  other  party 
might  by  this  time  have  put  in  his  answer,  and  perhaps 
have  shown  that  there  was  no  equity.     It  would  lead  to 
this  practice ;  that  the  landlord,  if  convenient  to  him, 
would  not  make  himself  a  Defendant  to  the  action,  hot 
would  wait  till  it  was  over,  and  then  apply  for  an  in- 
junction upon  affidavit 

Motion  refused. 
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Rou* 
DICKSON  v.  ROBINSON. 

April  30, 

JAMES  ROBINSON,  by  his  will,  dated  in  February  Testator  gives 
1817,  gave  and  devised  all  his  real  and  personal  p^^jBn4 
estate  to  his  wife,  her  executors,  administrators!  aod  estate  to  hit 
assigns,  to  hold  the  same  in  trust  for  the  equal  benefit  fOTe^  ^d 
of  herself  bis  two  daughters  Elizabeth  and  Frances,  and  benefit  of  her- 
the  child  or  children  of  which  his  wife  was  then  preg-  children. 
nanU    He  died  soon  after  making  his  will;  the  bill    She  is  bound 

°  to  elect  be- 

prayed  (inter  alia)  the  execution  of  the  trusts;  and  the  tween  her 

only  question  at  the  hearing  was,  whether  the  Plaintiff,  pj^*°dthe 

the  testator's  widow,  was  entitled  to  claim  dower  out  of  made  for  her 

his  real  estates,  as  well  as  the  provision  made  for  her  by    *    e  m 

the  will. 

Mr.  Wray,  for  the  Plaintiff. 

Mr,  Koe  and  Mr.  Purvis,  for  the  Defendants,  cited 
Chalmers  v.  Storil  (a),  where  upon  a  similar  devise  the 
widow  was  put  to  her  election. 

0 

The  Master  of  the  Rolls  said  that  he  could  not 
distinguish  the  two  cases.  The  substance  of  the  will  is, 
that  there  should  be  an  equal  division  of  the  property, 
which  cannot  take  place,  if  the  widow  is  to  have  a  third. 
The  real  and  personal  estate  are  united  together;  the 
personal  estate  is  not  subject  to  any  antecedent  claim ; 
and  is  not  the  real  estate  intended  to  be  given  in  the 
same  manner?  The  principle  certainly  is,  that  the 
Court  will  go  as  far  as  it  can,  not  to  exclude  the  claim 
to  dower;  but  here  it  would  be  inconsistent  with  the 
will. 

(a)  9  Vet.  t  B.  222. 
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May  A. 


HEATHCOTE  t>.  EDWARDS. 


A  fund  carried  TL/JR.  HART  moved  that  a  sum,  which  by  the  de- 
account  paid  cree  made  in  this  cause  on  further  directions  had 

out  on  motion  \)een  carried  over  to  the  separate  account  of  the  Ram- 
by  consent,  the  * 
title  to  it  being  tiff,  W.  Heathcote,  then  an  infant,  might  be  transferred 

c^'  to  him  by  the    accountant-general,   he  having    lately 


attained  the  age  of  twenty-one.  The  motion  had  been 
previously  made  before  the  Vice-Chancellor,  who  re- 
fused it  on  the  ground  that  the  application  should  have 
been  made  by  petition. 

Mr.  W.  Blackburn,  for  the  other  parties  in  the  cause 
consented  to  the  motion. 

The  Lord  Chancellor. 

Ever  since  I  remember  the  Court  the  practice  has 
been,  when  a  motion  is  made  to  have  money  out  of 
Court,  and  the  title  to  it  depends  on  any  complicated 
circumstances,  to  direct  that  a  petition  should  be  pre- 
sented^); but  that  is  not  necessary  where  the  Court 
sees  that  the  title  to  it  is  clear;  and  where  it  has  been 
carried  to  a  particular  account  the  title  is  quite  dear: 
you  may  therefore  take  the  order. 

Reg.  Lib.  A.  1821.  fo.  117a 

(a)  See  13  Fes.  594.  • 


T 
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April 19.  27. 

DILLON  v.  PARKER.  J£^ 

HIS  cause,  reported  1  Swan.  359.,  came  on  to  be  Parties  having 

heard  on  appeal  from  the  Rolls.  dS^ecn 

two  titles, 

Mr.  Dillon,  the  Plaintiff,   in  person,  in  support  of  ^fch  the°f 

the  appeal.  were  tenants 

for  life,  and 
under  the 
Mr.  Home,  Mr.  ShadweU,  and  Mr.  R.  Appleyard,  on  other  tenants 
a1_       .i        .i  in  fee  simple. 

the  other  side.  continuing  in 

possession  for 

In  addition  to  the  evidence  at  the  former  hearing,  the  years,  and 

purport  of  the  agreement  between   Sir  H.  J.  Parker  executing 
r    ,  deeds  reciting 

and  his  son  was  read,  as  stated  in  the  answer ;  the  that  they  held 
agreement  was,  that  in  consideration  of  200/.  per  annum  fo^e^JL 
for  his  life,  Sir  H.  J.  Parker  was  to  convey  to  his  son   their  heir  at 
all  his  estate  and  interest  in  the  manor  of  Talton,  and  from  claiming 

in  certain  other  lands  in  the  county  of  Worcester,  and  t}ie  f66  under 
t_    i        i    ,,  ,—     ,.  ..  .  ..       the  latter. 

the  leasehold  estate  at  Treaington,  with  a  proviso  making 

the  agreement  void  in  the  event  of  the  son  dying  in  the 

lifetime  of  his  father.    In  the  answer  to  the  supplemental 

bill  it  was  also  stated,  that  by  another  proviso  the  articles 

were  to  become  void  in  case  of  his  marrying  without 

his  father's  consent. 

In  the  course  of  the  argument  the  Lord  Chancellor, 
referring  to  the  case  of  Cliolmondeley  v.  Clinton  (a),  re- 
marked, that  the  equity  on  which  the  bill  rested  was 
one  that  might  have  been  insisted  upon  immediately 
after  the  death  of  Sir  H.  J.  Parker,  and  suggested, 
that  the  time  elapsed  would  be  a  bar  to  it,  unless  it  was 

(a)  *Jac.4  Walk.  I. 

kept 
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kept  alive  by  something  in  the  nature  of  a  continual 
claim.  On  this  part  of  the  case  Mr.  Dillon  contended, 
that  as  Margaret  and  Ann  Parker ',  during  their  lives, 
were  in  possession  of  the  estates,  and  entitled  to  them 
in  either  character,  they  were  not  called  on  to  elect 
which  they  would  adopt;  and  he  cited  Crofian  v. 
Ormsby  (J),  where  it  is  laid  down  by  Lord  IledesdaJe, 
that  laches  is  not  to  be  imputed  to  a  party  in  possession 
wider  an  equitable  title,  from  his  neglecting  to  obtain 
the  legal  estate. 


The  Lord  Chancellor. 

This  bill  was  filed  in  the  year  1814,  with  a  view  to 
the  determination  of  what  were  the  equitable  titles  which 
existed  in  the  year  1771,  there  having  been,  during 
that  interval,  two  ladies,  whose  heir  at  law  the  Plaintiff 
is,  in  whom  those  titles  were  supposed  to  vest ;  one  of 
them  lived  till  1785,  the  other  till  1814,  having  made 
a  will  in  1811,  by  which  she  certainly  proposes  to  de- 
vise some  of  these  estates. 

The  bill  prays,  that  Sir  Henry  John  Parker  may  be 
declared  to  have  elected  with  respect  to  the  settled 
estates.  On  his  marriage  in  1741,  he  executed  a  settle- 
ment, by  which  he  reduced  himself  to  a  tenancy  for 
life  in  certain  estates ;  those  at  ..Talton  and  at  Salisbury 
Court  were  freehold ;  that  at  Tredingtony  all  or  nearly 
all  leasehold  for  lives:  the  limitation  of  the  former 
estates  was  to  himself  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  himself  in 
fee.  His  son,  John  Parker,  accordingly  became  tenant 
in  tail.  The  limitation  of  the  leasehold  was  such,  that 
the  son,  if  he  survived  his  father,  and  thereby  acquired 


(a)  2  Sch.  SfLef.  60S. 
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the  character  of  his  heir,  would  have  taken  an  estate 
in  the  nature  of  an  estate  tail,  but  having  died  first,  the 
father  became  again  intitled  to  it  Besides  die  son 
there  were  two  daughters  of  the  marriage,  Mrs.  Garstin 
and  Mrs.  Strode*  The  son  attained  his  age  of  twenty- 
one  years,  in  his  father's  lifetime :  he  was  intided  also 
to  an  estate  at  Hatch,  and  a  messuage  in  Shortens  Court. 


Some  agreement  was  entered  into  between  the  son 
and  the  father,  the  latter  of  whom  is  stated  to  have 
been  in  distressed  circumstances:  I  collect  from  the 
reports  of  case,  that  the  Master  of  the  Rolls  had  no 
evidence  before  him  as  to  the  nature  of  that  agreement; 
that  deficiency  is,  however,  now  supplied.  The  bill 
charges,  that  there  were  some  articles  of  agreement; 
the  answer  states  them,  and  that  part  of  the  answer 
having  been  read,  I  am  bound  to  take  it  as  evidence  of 
their  contents.  And  here  I  must  observe,  that  if  the 
answer  had  left  these  articles  of  agreement  in  the  same 
state  of  uncertainty  as  the  bill,  that  circumstance  would 
be  one  which  a  Court  of  Equity  ought  to  look  at  as 
very  material  with  reference  to  what  ought  to  be  done  in 
judging  of  a  claim  made  after  a  lapse  of  so  many  years, 
where,  in  the  absence  of  information,  you  are  driven 
to  make  conjectures  which  may  be  right  or  may  be 
wrong. 


However,  the  answer  setting  forth  this  agreement 
has  been  read ;  and  I  must  remark,  that  I  have  nothing 
to  do  with  the  wisdom  or  the  folly  of  such  an  agree- 
ment I  cannot  now  decide  in  1822,  that  an  agreement 
made  in  1766  was  foolish  or  improvident,  or  such  as 
a  father  should  not  have  called  for.  How  could  any 
judge  take  upon  himself  to  say,  even  if  it  did  now  ap- 
pear unreasonable,  that  there  might  not  be  very  cogent 
reasons  for  it  at  the  time,  considering  that  it  was  a  family 

transaction 
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transaction,  the  circumstances  attending  which  are  now 
unknown. 

The  effect  of  the  agreement  was,   that  Sir  H.  J. 
Parker  was  to  convey  to  his  son  his  life  interest  and  re- 
version in  the  Talton  and  Tredington  estates.     It  wm 
stipulated,  that  if  he  survived  his  son  they  should  re- 
vert to  him  again ;  and  I  cannot  say,  that  a  father  in  hm 
lifetime  conveying  property  to  his  son  may  not  make  such 
a  stipulation.     It  is  said,  that  the  proviso  by  which  the 
estates  were  to  return  to  the  father  in  case  of  the  son 
marrying  without  the  father's  consent  was  unreasonable; 
but  how  is  the  Court  now  to  say,  that  the  father  ought 
not  to  have  made  such  an  agreement  with   his  son* 
There  might  have  been  many  good  reasons  for  it  at  tt* 
time,  which  no  one  now  survives  to  tell  us. 


Under  these  circumstances  John  Parker  the  son 
his  will,  which  admits  of  two  views,  as  being  intended 
operate  only  if  he  should  survive  his  father,  or  as 
tended  to  be  a  disposition  of  his  estate  and 
whether  he  should  survive  him  or  not  Having 
sisters  of  the  whole  blood,  and  two  of  the  half 
he  appears  to  me  to  have  wished  that  the  p 
coming  from  the  mother's  side  should  be  kept 
from  that  which  came  from  the  father's  side.  It  is  to 
lamented,  that  the  will  was  not  more  providently 
but  it  must  be  observed,  that  many  of  the  a 
difficulties  found  in  a  will  made  in  1769  might  p 
at  that  time  have  been  explained,  although  they 
not  now  admit  of  explanation. 


U> 


The  will  was  to  operate  as  to  property  which  mij 

not  be  his  at  the  time  of  his  death ;  which  would  be 

if  he  survived  his  father,  but  which  would  not  be  hi*  if 

his  father  did  not  die  before  him.    He  gives  all  *** 

freehold 
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freehold  and  leasehold  estates  that  he  was  seised  or 
possessed  of,  or  was  or  should  be  entitled  unto,  to  his 
father  "  for  and  during  his  natural  life."  There  is  a 
good  deal  of  inaccuracy  in  this :  it  is  difficult  to  be- 
lieve that  he  meant  to  comprehend  estates  that  were 
subject  to  a  contingency  by  which,  if  his  father  survived, 
they  were  not  his ;  for  the  \yords,  "  I  give,  &c.  to  my 
father  for  and  during  his  natural  life,"  suppose  him  to  die 
before  his  father.  He  then  gives  his  estate  in  Shortens 
Courts  and  a  moiety  of  his  estate  at  Hatch,  for  the  bene- 
fit of  his  sisters  of  the  half  blood.  And  being  in  pos- 
session of  the  Talton  and  Tredington  estates  under  the 
agreement,  but  not  of  the  house  in  Salisbury  Court,  he 
gives  them  with  the  other  moiety  of  his  estate  at  HatcJi, 
and  his  other  estates  in  Worcestershire  and  Warwickshire, 
and  all  other  estates  which  descended  or  came,  or  which 
should  descend  or  come,  to  him  from  his  father,  to  his 
sisters,  Margaret  and  Ann  Parker,  their  heirs,  execu- 
tors, &c.  as  tenants  in  common.  Now  it  is  difficult  to 
see  how  he  could  devise  the  house  in  Salisbury  Court, 
as  it  was  not  a  subject  of  the  agreement,  and  could, 
therefore,  only  come  to  him  alter  his  father's  death.  It 
is]  inaccurate  also,  in  point  of  law,  in  devising  estates 
that  were  to  descend  on  him  afterwards. 


1822. 


Now,  if  the  case  depended  upon  the  true  con- 
struction of  this  will,  I  think  it  would  be  very  difficult 
to  say  what  the  testator  meant ;  whether  he  meant  that 
all  the  devises  relating  to  the  estates  which  were  the 
subjects  of  that  agreement  should  operate  only  in  the 
event  of  his  surviving  his  father ;  or  whether  he  meant 
that,  notwithstanding  the  agreement,  those  estates  should 
revert  back  into  the  possession  of  his  father,  not  under  the 
effect  of  the  agreement,  but  under  the  effect  of  the  will. 
If  the  latter  was  his  intention,  if  he  meant  that  his  father 
should  take  back  these  estates  under  his  will,  then  there  is 

LI  no 
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J  822.  no  doubt  that  a  case  of  election  was  raised.  I£  cm  the 
other  hand,  the  estates  were  not  to  pass  by  the  will  to  the 
father,  in  case  of  his  surviving,  but  he  was  to  take  them  in 
that  case  by  reason  of  his  surviving,  as  he  would  do  un- 
der the  agreement  without  the  will,  then  there  would  be 
nothing  that  could  raise  a  case  of  election. 

I  am  of  opinion,  that  no  one  can  confidently  ny 
which  was  the  intention  of  the  son.  But  I  am  content 
to  take  it  for  granted,  that  he  4id  intend  to  raise  a  case 
of  election.  I  beg  to  be  understood,  that  I  say  this 
without  prejudice  to  the  construction  of  this  will  either 
way,  if  the  question  should  be  further  discussed:  for 
the  purpose  of  giving  my  opinion,  I  am  willing  to  take 
it  that  this  will  meant  to  propose  a  case  of  election.  On 
the  other  hand,  no  one  can  help  feeling  with  the  Master 
of  the  Rolls,  that  if  there  be  so  much  doubt  upon  it,  it 
is  not  wonderful  that  Sir  H.  J.  Parker  should  conceive 
that  it  did  not  propose  a  case  of  election;  and  it  is  not 
unreasonable  to  say,  that  not  conceiving  himself  bound 
to  elect,  he  never  did  make  an  election.  But  here  again, 
for  the  purpose  of  giving  my  opinion,  and  without  pre- 
judice to  what  may  be  said  in  any  other  stage,  I  will 
suppose  not  only  that  it  was  a  case  of  election,  but  that 
the  father  actually  did  elect. 

Undoubtedly  the  father  electing  to  take  these  estates 
under  the  will  of  his  son  might  by  his  own  will  again 
make  them  the  subjects  of  election.  He  certainly  seems 
to  have  usurped  a  great  deal  of  testamentary  power: 
-several  estates  he  has  attempted  to  devise  which  he  could 
not  do.  He  gives  to  Henry  Parker  and  Daniel  Fox 
the  manor  of  Talton,  and  his  other  estates  in  Worcester- 
.shire  and  Warwickshire^  the  house  in  Salisbury  Court* 
and  the  Hatch  estate,  and  all  his  other  freehold  estates,  far 
a  term  of  a  thousand  years ;  and  subject  to  that  term  he 
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gives  a  moiety  to  his  daughter  Margaret  for  life,  with 
remainder  to  her  male  issue,  with  a  remainder  in  that 
moiety  to  his  daughter  Ann  and  her  male  issue :  and  the 
other  moiety  to  his  daughter  Ann  for  her  life  with  re- 
mainder to  her  male  issue,  with  remainder  in  that 
moiety  to  Margaret  and  her  male  issue,  and  other  re- 
mainders over,  under  which  the  Defendant  claims.  He 
then  gives  his  leasehold  estates  upon  similar  trusts,  to 
be  enjoyed  together  with  the  freehold  as  long  as  the  law 
would  permit.  The  trusts  of  the  term  were  to  raise 
money  for  payment  of  his  debts,  and  for  paying  fines 
upon  the  renewal  of  any  of  the  leases.  He  appoints 
his  daughters  Margaret  and  Ann  his  executrixes,  and 
gives  them  the  residue  of  his  personal  estate.  By  the 
codicil  he  exempts  his  personal  estate  from  his  debts, 
in  order  that  it  may  go  clear  to  his  executrixes. 


1822. 


This  latter  clause  might  not  perhaps  be  very  oper- 
ative, from  the  circumstance  that  his  personal  estate  was 
inconsiderable.  But  whether  it  was  much  or  little,  if  it 
was  claimed  and  enjoyed  under  the  will,  let  the  amount 
be  what  it  might,  that  enjoyment  under  the  will  is  pro 
tanto  operative  with  respect  to  election.  If  the  estates 
devised  were  not  his,  he  has  declared  an  intention  to 
throw  upon  them  what  he  could  not  do  without  the- 
concurrence  of  the  persons  entitled  to  them. 

If  there  was  a  case  of  election  under  the  will  of  the* 
father  of  these  ladies,  it  is  said  that  what  was  done  by 
Ann  Parker  in  her  will  in  1811  was  an  act  showing  that 
she  claimed  against  the  will.  But  if  there  had  been  an 
election,  and  acts  done  which  proved  it,  a  declaration 
made  afterwards  will  not  do :  it  conies  too  late. 


Mr.  Dillon  argues  with  respect  to  the  mortgages,  that 
in  some  of  them  the  covenants  are  for  these  ladies  and 

LI  2  their 
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IS::  J.  their  r-  ":*  .  It  might  be,  that  persons  willing  to  pay  the 
debts  r  their  family  might  care  but  little  whether  they 
were  p  ».id  out  of  their  inheritance,  or  out  of  a  term 

«V.Bi:i ::.  attemr  1  to  be  raised  on  their  estates;  and  with  respect 
to  the  :  _»>  orvation  of  the  equity  of  redemption,  it  may  be 
said,  that  mortgagees  prefer  having  it  in  such  a  form  as 
not  to  o.J  I  on  them  to  determine  any  questions  as  to  who 
is  enli.'jJ.  But  when  you  consider  that  it  is  dealing 
with  r.  .'vi'ni  overriding  the  estates  of  children  unborn, 
and  '•  '  the  persons  entitled  to  say  that  they  would 
take  .  >cndcntly  of  the  will  describe  themselves  as 
havir.  :  :  character  of  devisees  for  life  under  that 
will,  i;  :  very  difficult  to  reason  away  the  effect  of  that, 
and  t-.  -  ir  that  they  have  not  submitted  to  it;  and  if  they 
have  ti..:: .  .so,  their  heirs  cannot  quarrel  with  their  sub- 
xnisbi-;:-*  Instead  of  any  thing  like  continual  claim, 
there  ir.s  been  no  act  of  the  kind. 

Pi.  •  -on  alone  would  be  equivocal;  but  when  parties 

are  w!"  to  state  in  instruments  the  character  and  tide 

undo/  .1  ':h  they  have  and  have  had  possession,  you 

must  .  i-e  their  possession  to  the  title  and  character 

whi'  Late.    You  must  then  consider  them  to  have 

been    :  session  as  tenants  for  life,  and  how  could  that 

be  bi..  .     lav  the  effect  of  the  will? 

It  '.  1  said,  that  this  may  all  have  been  done  as 

wh-;  ;r  and  Mr.  Maddocks  thought  the  best  mode 

ofr  r  the  matter.    It  would  be  very  well  to  make 

such  -sertion,  if  you  could  find  out  with  a  consider- 

able l--  i'o  of  accuracy  what  were  the  motives  of  the 
parti  "ie  time.     But  that  is  almost,  if  not  entirely, 

iinpi;  in    examining   into   things   that   happened 

ilea;']; '  /  a  century  ago :  you  can  then  have  no  better 
crite:\  .  V:  look  at  and  abide  by  than  the  documents 
which  contain  their  acts. 

Supposing 
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Supposing  this  not  to  be  capable  of  being  maintained, 
(though  I  confess  I  take  it  to  be  so,)  the  next  question 
is,  whether  this  Court,  after  forty-three  years,  >'?v  set  up 
a  claim  which  might  have  been  set  up  at  th  ^  Jistance 
of  time  ? 

It  was  said  that  the  legal  estate  was  outstanding; 
whether  it  was  or  not  I  do  not  know,  nor  d  -  '  upre- 
hend  that  it  is  material.     The  case  of  Che!  icy  v. 

Clinton  has  settled  that;  for  there  the  lega.  e  was 

not  in  Lord  Cholmondeley  or  in  Lord  Clinton*  T  i.-.  in  a 
mortgagee:  but  as  the  mortgagee  had  been  tilling  for 
one  of  the  parties  just  a  little  bit,  as  Lord  Kc>  •;/.'■■:  would 
say,  more  than  twenty  years,  the  House  of  x  >  ■!-;  held, 
that  that  litde  bit  drew  to  that  party  the  righl.  mailing 
for  the  outstanding  legal  estate.  That  was  ti. ■■:  case  of 
a  mortgagee;  and  though  a  mortgagee  is  s*::d  to  be  a 
trustee,  yet  there  is  a  great  difference,  ami  ..  ;thing 
proves  it  better  than  this,  that  though  he  is  a  :  lee  for 
twenty  years  yet,  if  he  takes  but  a  little  bif:  ...  .*»,  the 
case  becomes  altered.  The  mortgagee  is  not  u  r.^lcr  any 
obligation  to  keep  alive  the  equity  of  the  l.urvgagor. 
He  is  a  trustee  for  19  years,  364  days,  11  hours,  and 
59  minutes ;  but  at  the  end  of  the  365th  day  iiu  is  no 
longer  a  trustee,  if  there  has  been  no  acknowledgment 
and  no  account. 

Courts  of  equity  say  that  parties  must  conic  in  rea- 
sonable time.  The  peace  of  mankind  and  the  security 
of  property  require  it.  Then  am  I  at  liberty  to  say, 
against  the  effect  of  all  the  acts  that  have  been  done,  at 
the  end  of  forty-three  years,  that  an  equity  exists  which 
has  not  been  insisted  on  from  1771.  Am  I  to  declare 
that  the  equity  sought  for  subsists  now,  even  if  it  be 
admitted  that  it  did  exist  immediately  after  the  death  ef 
Sir  H.  J.  Parker.     My  opinion  is  that  I  cannot. 

Decree  affirmed. 

LI  3 
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Mays.  COX  v.  ALLINGHAM. 

The  probate     r|^HE  Plaintiffs  claimed  under  an  assignment  of  a 

the  p£ro?f  lease  ma('e  by  the  executors  of  the  lessee.     To 

gative  Court,    prove  that  the  assignors  were  his  executors,  they  pro- 

eiitryof If  will  duced  fr°m  Doctors'  Commons  the  probate  act-book, 
being  proved,  containing  an  entry,  that  his  will  was  proved  by  the 
being  granted    executors,  and  probate  granted  to  them.     The  probate 

to  the  ex-         was  not  produced,  nor  was  any  evidence  offered  to  ac- 

ecutors  there-  l  J 

in  named,  ad-   count  for  its  non-production.     An  objection  was  taken, 

denro ofthme  on  the  part  of  the  Defendant9>  to  the  reception  of  the 
persons  being    act-book  as  evidence, 
the  executors, 
without  ac- 
counting for  Mr.  Agar  and  Mr.  iow/,   for  the  Plaintiffs,  cited 

production  of  Garrett  v.  Lister  (a),  where  the  book  of  the  Ecclesi- 
the  probate,      astical  Court,  "  wherein  was  entered  the  act  or  order  of 

the  Court  for  the  granting"  of  letters  of  administration, 
was  received  as  evidence  of  the  party  being  administra- 
tor.    They  also  cited  Shepherd  v.  Shorthose.  (b) 

Mr.  Wing [field,  Mr.  Home,  Mr.  Sugden,  and  Mr. 
Barber,  on  the  other  side. 

The  proper  evidence  of  the  person  in  question  being 
executor  is  the  probate,  and  in  order  to  render  any 
other  proof  admissible,  it  should  first  be  shown,  that 
the  probate  could  not  be  procured,  and  tljen  the  next 
best  evidence  is,  an  exemplification  of  it,  which  should 
have  been  produced  here.  Garrett  v.  Lister  was  the 
case  of  proof  of  adminstration,  with  respect  to  which 
there  is  a  distinction,  arising  from  its  being  the  practice 

(a)  1  Levinz,  25.    See  the  other  cases  collected  by  Mr.  Phillips. 
Treatise  on  Evidence,  p.  319.  3d  edition. 
(6)  1  Strange,  412. 

Of 
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of  the  Ecclesiastical  Court  not  to  grant  exemplifications        1822. 

of  letters  of  administration  (a) :  hence  the  certificate  of    %  ■    -   -M 

Cox 
die  Court  that  administration  has  been  granted,  or  the  v, 

act-book  is  admissible.     But  even  in  that  case  the  ad-   Aiaikohah. 
ministrator,  before  he  can  have  recourse  to  this  evi- 
dence, must  show  that  the  letters  of  adminstration  have 
been  lost  (6) 

The  Master  of  the  Rolls. 

The  thing  which  it  is  required  to  prove  is,  to  whom 
the  Ecclesiastical  Court  has  granted  the  power  of  ad- 
ministering the  property.  The  ordinary  evidence  is 
the  probate,  which  is  a  copy  of  the  will  with  a  certifi- 
cate under  the  seal  of  the  Court,  that  probate  has  been 
granted  to  the  executor.  It  is  only  the  act  of  the  Eccle- 
siastical Court  that  is  to  be  proved.  Now  we  have  here  the 
original  book  containing  the  entry  of  the  act  of  the  Court 
The  probate  is  only  a  copy  of  this  act :  this  is  the  original, 
and,  therefore,  the  primary  evidence.  But  even  an 
examined  copy  of  the  probate  would  be  evidence  of  the 
person  being  executor.  I  observe,  that  it  is  so  laid 
down  in  Mr.  Phillips's  book(c),  and  in  Hoe  v.  Nel~ 
thorp  (d)9  and  in  King  v.  Haynes  (e)9  before  Lord  Holt, 
and  this  without  proving  that  the  probate  itself  is  lost 

In  the  case  cited  from  Levinz,  it  is  said  that  title  was 
made  to  a  term  as  administrator,  but  no  letters  of  ad- 
ministration were  produced :  it  does  not  say  that  they 
were  lost ;  and  the  book  of  the  Ecclesiastical  Court  was 
received.  That  case  is  in  point  The  book  produced 
was  like  this,  the  one  in  which  the  grant  is  entered.  It 
cannot  possibly  make  any  difference  whether  it  is  the 
c^se  of  an  executor  or  administrator ;   for  all  that  is 


(a)  Bull.  y.  P.  S46.  (6)  Ibid.  108. 

(<r)  P. 3 17-  3d  edition. 

\d)  5  Sal*.  154.    1  lA.Rat/n.  154.  (c)  Skin.  584. 

L  1  4  wanted 


516  CASES  IN  CHANCERY. 

1822.        wanted  in  either  case  is  to  show,  that  the  Ecclesiastical 

x  -    *  -'      Court  gave  authority  to  the  person  in  question  to  ad- 

v.  minister. 

Allingham. 

1821. 
Llay  24. 
June  28. 

./:■>*.  DE  TASTET  v.  BORDENAVE. 

Jan.**'.        T^HE  bill  slated  that  the  Plaintiff  and  Defendant  were 

Feb.  8.  -*■   partners  in  the  mercantile  house  of  Bize,  Bordenave^ 

Both  parties      and  Co. ;  that  the  Plaintiff  had  lately  given  a  notice  of 

ordered  to  be  dissolution,  but  that  the  Defendant  was  continuing  to 
examined  m  . 

uoon  the  trial   carry  on  the  business ;  it  prayed  an  account,  a  receiver, 

^tedupon^"  and  an  ^junction  to  restrain  the  Defendant  from  inter- 
motion  for  an  fering  with  the  partnership  property,  and  from  using 
supported  bv     ^e  partnership  name.     Upon  the  filing  of  the  bill  an 

the  plaintiff's    application  was  made  to  the  Master  of  the  Rolls  for  an 

affidavit,  and 

opposed  upon    injunction,  upon  a  petition  stating  the  above  circum- 

^j^kj1^  stances,    and  an  affidavit  by  the  Plaintiff  in    support 

contradicting     of  it. 
it- 
directing  an  The  Defendant  made  an  affidavit,  denying  the  part- 

lssue.nottobe  nersnip    anj  statins  himself  to  be  solelv  concerned  in 

appealed  from  .  .  * 

after  the  trial    the  house,  in  which,  however,  he  had  been  assisted  by 

it 

place  M     tne  Plaintiff*  wno  was  nis  uncle :  he  represented  that 

the  Plaintiff,  having  guaranteed  his  engagements,  re- 
quired that  half  of  the  profits  of  the  house  should  be 
set  apart  in  the  books  in  his  name,  to  indemnify  him 
from  any  liability  in  consequence  of  such  guarantee, 
but  that  all  the  profits  were  to  belong  to  the  Defendant, 
who  was  to  receive  them  as  soon  as  the  Plaintiff's  gua- 
rantee should  be  satisfied. 

* 

The  petition  being  heard  on  the  25th  of  September^ 
1819,  the  Master  of  the  Rolls  did  not  grant  the  in- 
junction, but  ordered  an  issue  to  try  whether  the  Plain- 
tiff was  a  partner  in  the  house  of  Bize9  Bordenave,  and 
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Co.,  and  any  special  matter  was  to  be  endorsed  upon        1822. 

the  postea;  and  it  was  ordered,  that  each  party,  Plain-         _- ""- ' 

De  Taste t 
tiff  and  Defendant,  should  attend  at  the  trial  of  such  v% 

issue,  and  be  examined  upon  oath,  as  to  the  matter  of  Bordbnavk. 

the  said  issue :  further  directions  were  reserved  till  after 

the  trial  of  the  issue,  with  liberty  to  the  parties  to  apply. 

The  trial  was  delayed  for  some  time  by  the  absence 
of  the  Plaintiff  from  England.  On  his  return,  in  June, 
1820,  he  moved,  before  the  Vice  Chancellor,  for  the 
production  of  papers  with  a  view  to  the  trial ;  and  an 
order  was  made  accordingly,  upon  his  undertaking  to 
set  down  the  issue,  at  the  then  sittings  of  the  Court  of 
King's  Bench;  The  trial  came  on  at  Guildhall  in 
October  in  the  same  year  :  both  parties  were  examined, 
and  a  verdict  found  in  favour  of  the  Defendant.  The 
Plaintiff  now  petitioned  for  a  rehearing  of  the  order  of 
the  25th  of  September,  1819,  so  far  as  it  directed  the  ' 
examination  of  the  parties  at  the  trial :  he  also  gave 
notice  of  an  application  for  a  new  trial.  The  petition  of 
rehearing  came  on  first.  It  was  alleged  that  the  minutes 
of  the  order  of  September,  1819,  were  drawn  up  by  the 
Plaintiff's  solicitor. 

Mr.  Agar,  Mr.  Littledalc,  and  Mr.  Pepys,  for  the 
Plaintiff,  contended,  that  the  order  for  examining  both 
parties  at  the  trial  was  unprecedented,  and  that  such 
orders  could  not  be  made,  except  by  consent,  or  in 
bankruptcy,  where  the  course  of  proceeding  is  altoge- 
ther different,  the  affidavits  of  the  parties  interested  be- 
ing admitted.  In  general,  when  a  party  is  ordered  to 
be  examined  at  the  trial  of  an  issue,  it  is  either  where 
he  is  a  formal  party  without  interest,  or  if  he  be  in- 
terested, where  the  opposite  party  is  desirous  of  inter- 
rogating him  before  a  jury,  for  the  purpose  of  elicit- 
ing from   him  admissions  against   himself,  hoping   to 

prove 
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De  Tastft 

V. 
BORDENAYJS. 


prove  his  story  fabricated,  by  subjecting  him  to  the 
scrutiny  of  a  rigid  cross-examination.  This  is  quite 
analogous  to  the  usual  course  in  equity :  it  is  only  sub* 
stituting  a  viva  voce  for  a  written  examination.  But  the 
present  order  is  quite  different :  according  to  the  con- 
struction put  upon  it,  the  effect  has  been,  that  each 
party  was  called  to  prove  his  own  case;  and  as  there  was 
not  much  other  evidence,  the  verdict  depended  on  the 
comparative  credibility  of  the  Plaintiff  and  Defendant 
A  court  of  equity  cannot,  however,  act  upon  evidence 
of  this  description :  the  statements  of  the  parties  could 
be  of  no  effect  at  the  hearing,  except  as  against  them- 
selves ;  then  upon  what  principle  can  such  proofs  be  let 
in  through  the  medium  of  a  jury?  If  a  decree  were  to 
be  made  according  to  the  verdict,  it  would  be  the  result  of 
evidence  which  the 'Court  itself  could  not  have  listened  to. 
If  it  was  not  the  object  that  the  parties  should  be  exa- 
mined on  their  own  behalf,  the  order  has  been  mis- 
understood at  law. 


Mr.  Home,  Mr.  Puller,  Mr.  Treslove,  and  Mr.  Camp- 
beU^  for  the  Defendant. 


In  several  instances  orders  for  the  examination  of 
both  parties  have  been  made,  where  the  facts  disputed 
rest  in  their  knowledge  only:  the  Court,  in  ordering 
issues,  exercising  a  power  of  having  the  trial  conducted 
in  the  manner  most  satisfactory  to  it  The  practice  is 
stated  thus  by  the  Vice  Chancellor,  in  Ex  parte  Dister.  (a) 
Harwood  v.  Harwood(b),  and  Gardiner  v.  Howe  (c)  are 
instances  of  the  kind,  (d)  A  similar  order  was  made  in 
a  case  of  Peacock  v.  Peacock  in  1814.  Besides  this, 
the  order  in  question  was  obtained  by  the  Plaintiff,  who 

(a)  Buck.  234.  (b)  Cit.  4  Madd.  236.  (c)  4  Maid.  23«. 

(d)  See  Howard  v.  BraUhwatic,   1  V.$B.  374.     Rogerton  ?. 
Whittington,  1  Swanst.  59. 

at 
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at  the  time  made  no  objection,  who  afterwards  made  a        1822. 

motion  founded  upon  it,  and  went  to  trial,  acquiescing     *  -  t 

De  Xastet 
until  an  unfavourable  verdict  was  given  :  he  is  not  now  „. 

at  liberty  to  attempt  to  get  rid  of  an  order,  of  which  he    Bobdenayb. 

would  have  taken  the  benefit,  if  the  result  had  been 

different 

The  Master  of  the  Rolls. 

The  application  for  the  injunction  was  made  in  the 
ordinary  course;  but  there  were  contradictory  affidavits 
as  to  the  material  facts,  which  made  it  probable  that 
the  case  would  ultimately  be  the  subject  of  an  issue. 
I  do  not  recollect  which  party  proposed  it,  but  I  believe 
it  was  convenient  to  both  to  have  it  tried  as  soon  as 
possible.  The  order  is  not  expressed  to  be  made  by 
consent,  and  therefore  cannot  be  treated  as  such ;  but  I 
think  it  would  have  been  more  correct  if  the  party  who 
drew  it  up  had  stated  it  as  being  by  consent ;  for  the 
Court  would  certainly  not  have  imposed  these  terms 
itself  \  I  am  sure  that  I  should  not  have  made  the  order, 
if  I  had  not  seen  that  the  measure  was  approved  by 
both :  and  if  the  Plaintiff  then  thought  it  proper,  he 
does  not  now  come  with  a  very  good  grace  to  complain 
of  ah  order  thus  drawn  up  and  acted  upon. 

The  order  was  made  in  September,  1819.  The  com- 
plaint is  not  made  till  a  year  after,  and  after  the  trial  has 
taken  place.  Then  is  it  not  too  late  for  this  applica- 
tion, at  least  at  the  instance  of  the  party  drawing  up 
the  order,  and  thus  acting  on  it?  If  it  was  inaccurate, 
there  was  ample  time  before  the  trial  to  set  it  right; 
instead  of  which  an  application  was  made  for  the  pur- 
pose of  prosecuting  it.  Even  at  the  trial  no  objection 
was  made,  as  I  understand,  to  the  examination  of  the 
parties  in  this  manner.  Surely  all  this  is  enough  to  pre- 
clude 
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elude  the  party  who  obtained  the  order  from  now  com- 
plaining of  it. 

Therefore,  even  if  the  order  were  incorrect,  it  would 
be  a  material  question,  whether  it  is  not  too  late  to  rec- 
tify it ;  but  I  am  of  opinion  that  it  is  one  which,  accord- 
ing to  the  practice  of  the  Court,  may  be  made  where 
the  circumstances  require  it.  An  issue,  being  intended 
to  inform  the  conscience  of  the  Court,  may  be  tried  in 
any  manner  and  with  any  qualifications  which  the  Court 
thinks  fit.  As  to  this  point  the  cases  cited  are  sufficient; 
and  I  am  persuaded  that  many  other  cases  have  occurred 
where  the  same  has  been  done.  Under  these  circum- 
stances, the  petition  of  rehearing  must  be  dismissed,  and 
I  think  it  is  a  case  in  which  it  must  be  dismissed  with 
full  costs. 


The  application  for  a  new  trial  was  then  made :  it 
was  discussed  at  considerable  length  with  reference  to 
the  evidence  and  the  facts  of  the  case,  and  was  refused. 


181:2. 
Jan.  29. 


The  Plaintiff  appealed  to  the  Lord  Chancellor;  and 
the  motion  for  a  new  trial,  and  the  appeal  from  the 
order,  directing  the  issue,  were  now  brought  on  to- 
gether. 


Mr.  Scarlett ,  Mr.  Agar,  Mr.  Littledale,  and  Mr.Pepys, 
for  the  Plaintiff. 

Mr.  Horfi€9   Mr.  Puller,   and  Mr.   Treslave,  for  the 
defendant 


The  Lord  Chancellor,  upon  the  opening,  of  the  case, 
with  reference  to  the  direction  in  the  order  for  the  exa- 
mination 
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mination  of  the  parties,  said  that  it  was  a  very  common 
thing  in  bankruptcy  and  in  causes  also.  This  order  is 
imperative,  making  it  necessary  that  both  should  be 
examined;  if  it  only  gave  liberty  to  examine  them  it 
would  be  different :  in  that  case  there  would  be  no  de- 
fault in  not  calling  them.  But  this  order  is  as  plain  as 
possible:  both  are  to  attend  and  be  examined.  This 
matter  is  often  mistaken  at  common  law.  Where  the 
parties  are  to  be  examined,  it  is  not  meant  that  they 
should  be  witnesses  for  themselves  or  for  the  other  side, 
but  they  are  witnesses  for  this  Court. 
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It  is  difficult,  certainly,  to  know  on  what  principle  the 
Court  proceeds  in  these  cases.  If  there  be  only  the 
evidence  of  one  witness  against  the  answer,  the  Court 
will  not  make  a  decree  upon  it ;  and  yet  if  the  cause  is 
sent  to  an  issue,  and  it  appears  upon  the  postea  that 
only  one  witness  was  examined,  the  Court  will  make  a 
decree  founded  upon  it. 

I  apprehend  this  matter  came  before  the  Master  of 
the  Rolls,  upon  the  bill  and  affidavit  on  the  one  side,  and 
affidavit  on  the  other.  The  injunction  was  asked  for 
upon  the  affidavit  of  one  party,  and  opposed  upon  that 
of  the  other  :  it  was  not  at  the  hearing  but  on  motion : . 
an  issue  was  directed;  then  was  it  not  fit  that  both  of 
them  should  be  examined  ? 

Besides,  on  another  ground,  I  would  not  disturb  this 
order.  If  the  petition  of  rehearing  was  lodged  before 
the  trial,  an  application  should  have  been  made  by  mo- 
tion to  stay  it.  If  the  application  for  the  rehearing  was 
not  made  till  after  the  trial,  it  was  too  late.  But  I  am 
clearly  of  opinion  that  the  order  is  right. 


The 
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May  14. 


The  Lord  Chancellor  stated  the  substance  of  the  hill 
and  the  affidavits.     The  application  for  the  injunction 
could   only   be   supported  by   such    evidence    as    the 
Plaintiff  by  his  own   affidavit   could  furnish,  and  that 
was  answered  on  the  part  of  the  Defendant.     The  affi- 
davits were  read,  not  with  a  view  to  determine  whether 
the  Court  should   decree   a  partnership  account,  bat 
to  determine  whether  it  should  in  the  first  instance  kjr 
its  hands  on  the  property  in  favour  of  a  person  stating 
himself  to  be  entitled  to  an  interest  in  it 


When  the  motion  came  on,  it  was  impossible  to  grask 
the  injunction ;  for  the  Plaintiff  resting  on  an  affidavit* 
if  that  is  directly  contradicted  by  another  affidavit,    the 
Court  does  not  know  how  to  deal  between  the  t^*°- 
The  Plaintiff  represented  that  the  person  carrying    on 
this  concern  as  his  own,  was  really  carrying  on  a  pd1*" 
nership  concern :  the  Defendant  denied  the  partnership* 
stating  himself  to  be  solely  interested.     In  such  a  sta££ 
of  things  the  Court  could  only  be  neuter,  and  granti# 
an  issue  was  more  favourable  to  the  Plaintiff.     The 
Master  of  the  Rolls  must  have  considered  that  if  there 
should  be  a  verdict  for  the  Plaintiff,  the  affidavit  of  the 
Defendant  would  be  displaced  by  it,  and  that  he  would 
then  be  able  to  act  upon  the  affidavit  of  the  Plaintiff 
which  he  could  not  do  while  it  was  contrasted  with  the 
other.     He  was  also  of  opinion,  and  I  think  he  was 
quite  right,  that  upon  this  application,  with  these  affida- 
vits, it  was  very  fit  that  the  jury  should  try  the  credit  of 
these  parties ;  and  it  should  be  understood  that  when 
they  are  ordered  to  be  examined,  they  are  not  to  be  con- 
sidered as  the  witnesses  of  either  .side  but  of  this  Court 
which  orders  them  to  be  examined.     It  is  not  of  any 
great  importance  whether  they  were  examined  first  or 
last ;   it  is  enough  that  they  were  examined,  and  that, 

therefore, 
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therefore,    that  which   the   Court  ^directed    has   been        1822. 

done.  ^      -  -  ' 

De  Tabtet 

His  Lordship  then,  after  going  through  the  evidence,    Bobmnave. 
refused  the  motion  for  a  new  trial 


ORROK  v.  BINNEY.  j*JE?i* 

HPHE  bill  in  this  cause  was  filed  to  obtain  a  transfer  On  a  bill  by 
of  a  sum  of  3657/.  14s*  7d.  four  per  cents,  stand-  recover  a  fund 

ing  in  the   name   of  the   Defendants  as   trustees   for  belonging  to 
_-T    _       _      .  _       Wr    «       »    i     i     i-    i    •       -    .  ^    the  testator, 

W.  Brook,  deceased.     W.  Brook  had  died  in    1810,  it. paring 

having  bequeathed  this  sum  to  the  Plaintiffs  children,  ™*  '?  VfJ!" 

who  were  infants,  and  appointed  the  Plaintiff  his  execu-  were  paid,  and 

tor.     It  was  understood  that  his  debts  had  been  paid.       w^b^uwth- 

ed  to  infants, 

Mr.  Wingjield  and  Mr.  Norton9*for  the  Defendants,  fusec|  t0  j,ave 

submitted  to  transfer  the  fund ;  suggesting,  that  as  the  %lt  transferred 

Court  was  informed  of  its  belonging  to  infants,  it  should  ecutor,  but 

be  secured  for  their  benefit,  instead  of  being  paid  over  to  8ecure<|  *  w 

thd  Plaintiff.  benefit  of  the 


infants. 


Mr.  Wakefield,  for  the  Plaintiff,  contended,  that  in  a 
suit  by  an  executor,  to  get  in  the  assets  of  his  testator, 
the  Court  was  in  the  habit  of  handing  them  to  him,  as 
the  person  legally  entitled,  and  leaving  him  to  admi- 
nister them  in  the  ordinary  way,  without  inquiring 
whether  the  debts  were  or  were  not  paid.  The  legatees 
were  not  precluded  by  this  course  from  any  remedies 
they  might  see  reason  to  take. 

The  Master  of  the  Rolls! 

The  bill  here  is  filed  twelve  years  after  the  testator's 
death.     There  is  no  suggestion  that  this  fund  is  wanted 

for 


524 

1822. 
Orbok 

V. 
BlNNEY. 


CASES  IN  CHANCERY. 

for  the  purpose  of  paying  debts.     It  has  hitherto  stood 
in  the  names  of  trustees,  and  the  Plaintiff  now  desires 
that  it  should  be  transferred  to  him ;  but  is  it  not  safer 
to  have  it  secured    in   Court  till   the    children  attain 
twenty-one  ?  If  the  executor  were  not  so  respectable  as 
he  is  in  this  case,  or  if  he  were  engaged  in  trade,  could 
the  Court  hazard  the  property  by  handing  it  over  to 
him?  Being  apprized  that  the  fund  is  one  belonging 
exclusively  to  infants,  I  must  direct  it  to  be  brought  into 
Court,  not  from  any  suspicion  of  the  party,  but  upon 
general  principles.     There  is  sufficient  ground  for  con- 
sidering this  to  be  a  clear  fund  belonging  to  the  infants, 
and  the   Court   is   bound   to  protect  it.     The  infants 
should  be  added  as  parties  to  the  suit,  and  the  money 
brought  into  Court. 


The  bill  was  amended  by  adding  the  infants  as  co- 
plaintiffs  ;  and  a  decree  was  afterwards  made,  directing 
the  fund  to  be  paid  into  Court,  and  the  dividends  to  be 
paid  to  the  father  for  the  maintenance  of  the  infants. 

Reg.  Lib.  B.  1821.  fa  1762. 


May  20. 

Irregularity  of 
subpoena  to 
hear  judg- 
ment waived 
by  appearing 
on  a  motion  to 
advance  the 
cause,  and  not 
then  taking  the 
objection. 


CARVICK  v.  YOUNG. 

"FMT  R.  Wingjield  for  the  Defendant  moved  to  discharge 
**"  the  decree  in  this  cause,  upon  the  ground  that  the 
subpoena  to  hear  judgment  was  incorrect,  the  Plaintiff's 
name  being  spelt  Carrick  in  it  The  Defendant 
did  not  appear  at  the  hearing,  and  the  decree  was 
made  by  default.  Previously  to  the  hearing,  but  after 
the  cause  was  set  down,  a  motion  had  been  made  to 
advance   it,  upon   which  the  Defendant  appeared  by 

counsel 
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counsel  and  opposed  it;  but  the  objection  to  the  sub* 
poena  was  not  noticed  upon  that  occasion* 

The  Lord  Chancellor. 

It  strikes  me  that  if  the  cause  was  set  down,  and  a 
subpoena  served  with  the  name  of  Carrick  instead  of 
Carvick,  and  the  Defendant  afterward  appeared  on  a 
motion  to  accelerate  the  hearing,  without  objecting  on 
the  ground  of  that  error,  he  could  not  afterwards  take 
that  objection.  The  cause  could  not  be  advanced  if  it 
was  not  regularly  set  down.  Why  did  not  you  then 
state  that  you  had  not  been  regularly  served. 
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Motion  refused. 


TYNDALE  v.  WARRE. 


June  4. 


A    MOTION  was  made  to  open  biddings,  on  behalf  A  person  pro- 
of a  person  who  had  attended  by  his  agent  at  the  ^  JkmSd  to 
sale.     An  advance  of  600/.  upon  3800/.  was  offered,  open  biddings 
The  motion  had  been  made  before  the  Vice-Chancellor,  advwiceexl 
and  was  refused  by  him.  pected  from 

The  Attorney-General  and  Mr.  Simpkinson,  in  support 
of  the  motion  contended,  that  the  rule  laid  down  in  the 
case  of  M'Cullock  v.  Cotbach  (a),  that  a  person  present 
at  the  sale  should  not  be  allowed  to  open  biddings, 
was  opposed  to  numerous  authorities.  Bigby  v.  Math 
namara  (&),  Barker  v.  Preston  (c),  and  ThornhiU  v. 
ThornhiU  (d). 


(a)  3  Madd.  514. 
(c)  16  Vet.  140. 


(b)  GVes.Wi: 
(d)aJac.4rWalk.547. 


Mm 


Mr.  Treslove 
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1822.  Mr.  Treslove  on  the  other  side,  urged  the  injurious 

consequences  of  allowing  biddings  to  be  opened  in  all 
cases.  The  practice  must  have  originated  in  an  idea  of 
there  being  some  equitable  grounds  for  a  resale,  most 
probably  upon  the  supposition  of  there  having  been 
surprize  or  some  other  circumstance  preventing  the 
party  from  bidding.  That  is  out  of  the  question,  where 
he  has  attended  the  sale,  purposely  reserving  his  offer 
till  he  knows  the  result 

The  Lord  Chancellor. 

For  many  years  that  I  have  been  here,  I  have  heard 
the  practice  of  opening  biddings  lamented,  and  I  cannot, 
therefore,  account  for  its  having  continued  the  rule  of 
the  Court,  except  upon  a  notion  which  I  believe  to  be 
well  founded,  that  there  is  in  general  more  real  wisdom 
in  adhering  to  the  old  practice  than  in  adopting  new 
rules.  If  it  is  to  be  laid  down  as  the  rule,  that  a  person 
present  at  the  sale  is  not  to  open  the  biddings,  it  must 
be  a  rule  made  under  very  different  circumstances  from 
those  in  which  it  is  now  supposed  to  prevail.  I  should 
not  think  it  right  to  alter  the  practice  without  con- 
sulting the  Master  of  the  Rolls  and  the  Vice-Chancellor; 
and  if  it  be  right  to  make  any  general  rule,  it  ought  to 
have  publicity  given  to  it  before  it  is  acted  upon. 

The  Court  certainly  looks  with  jealousy  upon  the  cir- 
cumstance of  the  person  applying  having  attended  the 
sale,  and  the  way  in  which  that  jealousy  has  been  ex- 
ercised has  been  by  expecting  a  larger  offer  to  be  made, 
under  the  idea  of  having  a  compensation  by  the  large- 
ness of  the  offer  for  any  loss  that  may  have  arisen  from 
the  want  of  competition  at  the  sale.  There  can  be  no 
general  rule  upon  the  subject,  but  I  think  this  offer  of 
600/.  ought  to  be  accepted.  I  state  this  without  pre- 
judice to  what  may  be  done  hereafter  by  any  general 

order 
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order  made  with  the  assistance  of  the  Master  of  the        1822, 
Rolls  and  the  Vice-Chancellor;  and  I  think  that  con- 
siderable publicity  ought  to  be  given  to  any  such  order, 
that  persons  bidding  in  the  office  may  know  what  the 
rule  is*. 


TAYLOR  v.  OLDHAM. 


June  13. 15. 


r|^HE  infant  Plaintiff  was  entitled  to  some  real  estate,  After  a  decree 

A   and  to  the  residue  of  the  personal  estate  of  her  inoneoftwo 

r     ^  suits  corn- 

father  :    her  mother  was  her  guardian,   and  also  exe-  menced  in  the 

cutrix  to  the  father.     A  bill  was  filed  in  the  name  of  the  infantfitisnot 
infant  by  S.  Taylor,  her  paternal  grandmother,  as  her  psual to  refer 
next  friend,  against  the  infant's  mother  and  her  hus-  master  to  en- 
band,  for  an  account.     The  Defendants  appeared,  and  ^u.ir?  whlcI* 

1  r  *  suit  is  most 

took  an  order  for  time  to  answer.     In  the  mean  time  a  beneficial. 

second  bill  was  filed  for  the  same  purpose  against  the    .    ch-cum^ 

same  Defendants,  in  which  the  infant  was  Plaintiff,  by  stances  the 

T.  Rodber,  her  maternal  grandfather,  as  her  next  friend:  tne  guit  in 

in  this  suit  the  same  solicitor  acted  for  the  Plaintiff  and  which  a  decree 
t^  r     ,  .iii  had  been  made 

.Defendants,  an  answer  was  put  in,  and,   about  three  was  removed 

weeks  after  the  bill  was  filed,  the  cause  was  heard  by  2n<*  ^f  nc*t 

fnend  in  the 

consent  at  the  Rolls,  when  a  decree  was  made  for  taking  other  suit  sub- 
the  accounts,  and  for  the  appointment  of  a  receiver,  fjituted  for 
Under  this  decree  the  son  of  the  next  friend  was 
proposed  and  appointed  to  be  receiver.  The  next 
friend  in  the  first  suit  afterwards  obtained  an  order  for 
the  Master  to  inquire  which  of  the  two  suits  was  most 
for  the  benefit  of  the  infant  Plaintiff.  The  Master  re- 
ported, that  it  would  be  most  for  the  benefit  of  the 
infant,  that  the  first  suit  should  be  prosecuted ;  being 
of  opinion,  that  the  second  was  a  contrivance  to  elude 
the  effect  of  the  first,  and  to  place  the  conduct  of  the 

M  m  2  proceedings 
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proceedings  in  the  hands  of  the  Defendants9  friends. 
Upon  this  report  an  order  was  made  by  the  Vice- 
Chancellor,  on  the  20th  of  April  1822,  on  the  motion 
of  the  next  friend  in  the  first  suit,  directing  that  all 
proceedings  in  the  second  suit  should  be  stayed,  that  a 
receiver  should  be  appointed  in  the  first,  and  that  the 
next  friend  in  the  second  suit  should  pay  the  costs  of 
the  reference  and  the  motion.  A  motion  was  now  made 
on  the  part  of  the  next  friend  in  the  second  suit  to  dis- 
charge this  order* 


Mr.  Hart  and  Mr.  Pepys  in  support  of  the  motion 
contended,  that  after  a  decree  it  was  irregular  to  refer 
it  to  the  Master  to  inquire,  whether  the  suit  was  for  the 
benefit  of  the  infant,  and  that  the  proceedings  under 
the  decree  ought  not  to  be  suspended  on  the  ground  of 
the  pendency  of  another  suit,  which  had  not  come  to  an 
hearing.  They  also  submitted,  that  the  decree  having 
been  pronounced  by  the  Master  of  the  Rolls,  the  Vice- 
Chancellor  had  no  jurisdiction  to  riiake  an  order,  pre- 
venting it  from  being  carried  into  effect 

Mr.  Heald  and  Mr.  Teed  on  the  other  side. 


The  Lord  Chancellor. 

With  respect  to  the  question  of  jurisdiction,  I  must 
look  into  the  act.  I  remember  that  it  does  not  give 
power  to  the  Vice-Chancellor  to  alter  any  order  made 
by  the  Master  of  the  Rolls,  and  does  not  give  the  Lord 
Chancellor  power  to  authorize  him  to  do  so.  There  is  con- 
siderable difficulty  of  another  kind :  for  though  I  admit 
that  where  there  are  two  suits,  in  one  of  which  a  decree  has 
been  made,  the  other  not  having  arrived  at  a  decree,  it  is 
not  usual  to  make  this  reference  to  the  Master,  yet  I  will 
not  say  that  there  may  not  be  exceptions,  .and  an  ex- 
ception may  perhaps  be  furnished  by  an  amicable  suit  of 

this 
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this  sort.  But  there  is  this  difficulty,  that  there  may  1899* 
perhaps  never  be  a  decree  in  the  first  cause.  The  re- 
ceiver, who  has  been  appointed,  is,  I  believe,  a  very  re- 
spectable person :  but  the  son  of  the  next  friend  is  not 
the  person  whom  he  is  most  likely  to  check  and  con- 
troul. 


The  Lord  Chancellor  said  he  thought  it  was  not  Juiie  l*m 
right  that  the  son  of  the  next  friend  should  be  the 
receiver.  He  thought  that,  instead  of  staying  the  pro- 
ceedings in  the  second  suit,  it  would  be  more  accord- 
ing to  the  practice  of  the  Court,  to  convert  it  into  an 
adverse  suit,  by  giving  the  conduct  of  it  to  the  other 
parties,  rather  than  to  trust  to  the  chance  of  the  first 
suit  coming  to  an  hearing. 


The  order  of  the  22d  of  April  1822  was  discharged. 
T.  Rodber  was  discharged  from  being  the  next  friend 
of  the  infant  plaintiff  in  the  second  suit ;  and  it  was 
ordered  that  &  Taylor  (the  next  friend  in  the  first  suit) 
should  be  the  next  friend  in  the  second  suit,  in  the  room 
of  T.  Rodber.  It  was  also  ordered  that  the  receiver 
should  be  discharged  and  another  appointed.  The 
costs  on  the  part  of  the  plaintiff  in  both  suits  were  to  be 
taxed  and  paid  by  the  receiver  out  of  the  estate,  without 
prejudice  to  any  application  by  the  infant  plaintiff  for 
reimbursing  her  estate  those  costs. 

Reg.  Lib.  B.  1821.  fo.  1718. 
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June  13. 15.  AMORY  v.  BRODRICK. 


On  a  reference  rpHE  bill  in  this  cause  was  filed  in  October  1821  ;  the 

to  the  Master       ■ 

to  enquire  Defendant  Brodrick  having  put  in  his  answer,  ob- 

Se^ner  at°"  teined  an  °rder  °n  the  24th  of  APril  lS22>  for  the 
law  and  in        Plaintiff  to  elect  to  proceed  in  this  suit,  or  in  an  action, 

the  same6  °T  wn'cn  ne  nad  commenced  in  the  Court  of  King's  Bench, 
matter,  all  On  the  10th  of  May  the  Plaintiff  moved  before  the 
are  in  general   Vice-Chancellor,  to  discharge  this  order,  when  the  usual 

stayed  m  the     order  was  made  for  a  reference  to  the  Master,  to  en- 
mean  time. 
But  where     quire  whether  the  Plaintiff's  proceedings  at  law  and  in 

havin^before  e(lu^y  were  *°r  tne  same  matter.  It  did  not  appear 
the  order  was  that  any  thing  passed  upon  the  discussion  of  this  motion, 
ceeded  at  law    w^  reference  to  the  question,  whether  the  Plaintiff  was 

the  Defendant  to  be  permitted  to  proceed  in  the  mean  time, 
had  applied  to 

the  Court  of 

law  and  ob-  The  order  of  the  10th  of  May  was  not  drawn  up  for 

tained  time  .  .     .  _,  * 

upon  terms,  it  some  time,  in  consequence,  as  the  Plaintiff  stated,  of  the 

hThad1  Waived  Pressure  of  business  at  the  Register's  office.  The  Plaintiff 
the  benefit  of    having  obtained  interlocutory  judgment  at  law,  on  the  1 8  th 

was  bounVby  °^  ^ay,  8ave  n°tice  °f  ms  intention  to  execute  a  writ 
the  inter-  cf  enquiry  on  the  3d  of  June.     The  Defendant,  on  the 

ceediugs.  25th  of  May,  issued  a  summons  to  show  cause  why  the 

execution  of  the  writ  should  not  be  stayed  on  account 
of  the  absence  of  a  material  witness ;  and  on  the  30th 
of  May,  after  an  hearing  before  Mr.  Justice  Bayley,  the 
execution  of  the  writ  was  stayed  for  six  weeks,  upon  the 
Defendant  undertaking  to  give  final  judgment  as  of 
Trinity  Term,  and  not  to  bring  a  writ  of  error,  or  file 
any  bill  in  equity  for  delay. 

The  Defendant,  on  the  4th  of  June,  moved,  before  the 
Vice-Chancellor,  that  the  Plaintiff  might  be  restrained 

from 
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from  taking  any  further  step  at  law  till  the  reference  of 
the  10th  of  May  should  be  disposed  of;  and  also  from 
taking  advantage,  or  making  use  of  the  proceedings 
which  had  taken  place  at  law  since  the  10th  of  May, 
His  Honour  granted  the  motion  so  far  as  it  sought  to 
stay  further  proceedings  pending  the  reference.  The 
other  part  of  the  motion,  viz.  to  restrain  the  Plaintiff 
from  taking  advantage  of  the  intermediate  proceedings 
at  law,  was  now  renewed  before  the  Lord  Chancellor. 
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Mr.  Heald  and  Mr.  Knight  in  support  of  the  motion. 

The  order  of  the  10th  of  May9  for  a  reference  to  the 
Master,  to  enquire  whether  the  proceedings  at  law  and 
in  equity  are  for  the  same  purpose,  ought,  when  drawn 
up,  to  contain  an  injunction  to  restrain  the  Plaintiff 
from  proceeding  in  the  mean  time.  Mills  v.  Fry  (a), 
Carwick  v.  Young  (£),  Hogue  v.  Curtis,  (c)  The  Vice- 
Chancellor  was  of  opinion,  that  the  restraint  on  inter- 
mediate proceedings  was  not  necessarily  to  form  a  part 
of  the  order,  unless  specially  applied  for  at  the  time : 
but  we  contend  that  it  is  of  course  to  insert  it,  and  that 
it  ought,  therefore,  to  be  considered  as  operating  from 
die  10th  of  May.  And  as  no  step  should  have  been 
taken  at  law  since  that  time,  the  Plaintiff  should  not  be 
allowed  to  avail  himself  of  what  has  been  done  there. 

Mr.  Hart  on  the  other  side. 

The  Lord  Chancellor. 

The  course  of  proceeding  I  take  to  have  been  this. 
The  order  to  put  the  Plaintiff  to  his  election  was  made 
as  of  course.  The  Plaintiff  applied  to  discharge  it;  the 
effect  of  which  was,  that  an  order  was  made  referring  it 


(a)  3  Vet.  $  B.  9.        (b)  2  Swanst.  239.         (c)  1  Jac.  $  Walk.  449. 

to 
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1822.  to  the  Master  to  enquire  whether  the  proceedings  at  law 
and  in  equity  were  for  the  same  matter.  If  upon  that 
occasion  the  attention  of  the  Court  had  been  called  to 
the  particular  nature  of  these  proceedings,  it  might  have 
said  that  the  case  was  so  clear  that  the  Plaintiff  should 
be  put  to  his  election  without  going  to  the  Master ;  or 
it  might  have  said  that  there  should  be  a  reference,  and 
then  the  Court  ought  to  direct  what  should  be  done  in 
the  mean  time.  The  question  here  has  been,  whether 
the  order  for  a  reference,  without  more,  restrains  the 
proceedings,  or  whether  in  drawing  up  the  order,  die 
injunction  ought  to  be  inserted  as  of  course,  or  whether 
it  ought  to  be  asked  for. 

It  is  not  clear  to  me  what  the  Court  would  have  done, 
if,  at  the  time  when  the  motion  was  made,  the  circum- 
stances had  been  stated.  But,  putting  it  in  any  way,  I 
do  not  know  how  I  can  relieve  the  Defendant  beyond 
what  the  Vice-Chancellor  has  done.  For  if  the  order, 
when  drawn  up,  would  operate  as  an  injunction,  still  it 
is  competent  to  the  party  to  waive  the  benefit  of  it,  and 
the  question  is,  whether  that  has  not  been  done.  As 
soon  as  any  step  was  taken  at  law,  an  application  might 
have  been  made  to  the  Court.  Then,  supposing  either 
that  the  order  would  operate  as  an  injunction,  or  that  it 
would  in  terms  include  an  injunction,  still  if  the  Defen- 
dant allows  the  other  party  to  go  on  at  law,  and  takes 
steps  himself,  not  asking  for  the  benefit  of  the  prohibition, 
either  expressly  or  impliedly  contained  in  the  order,  can 
he  afterwards  object  ?  I  may  mistake  the  nature  of  the 
case ;  but  it  does  appear  to  me  that  he  has  waived  the 
benefit  of  the  order,  whatever  may  be  the  terms  in  which 
it  was,  or  ought  to  have  been  made. 

With  respect  to  the  order,  my  opinion  is,  that  an  in- 
junction to  stay  proceedings  during  the  reference,  ought 

to 
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to  be  inserted  as  a  matter  of  course,  and  if  the  party  can  1822. 
state  that  justice  will  be  better  done  by  permitting  pro- 
ceedings to  this  or  that  extent,  it  is  for  him  to  ask  for 
leave  so  to  proceed,  and  to  state  his  reasons*  The  only 
difference  of  opinion  here  is,  whether  it  lies  with  the 
Defendant  to  ask  for  the  injunction,  or  whether  the 
Registrar  is  to  insert  it  of  course.  I  am  of  opinion  that 
it  should  be  inserted  of  course,  and  that  the  order  of  re- 
ference implies  an  order  to  stay  all  proceedings,  whether 
it  be  asked  for  or  not. 


TROTTER  v.  TROTTER. 


Jtmt  20. 


THE  Defendant  being  in  custody  in  the  Fleet  Prison,  Where  an  at- 
under  an  attachment  for  want  of  an  answer,  pre-  -imieg  a-a^ 

saited  a  petition  to  have  the  process  against  him  dis-  a  Defendant 

in  custody  in 
charged,  on  the  ground  of  several  alleged  irregularities,  the  King's 

One  of  the  objections  was  founded  on  the  following  cir-  P*0**  ™on» 
cumstances.    Previously  to  the  issuing  of  the  attachment,  lodged  with 
the  Defendant  was  confined  in  the  King's  Bench  Prison  a^IJ2Bfcj&f 
for  debt :  the  attachment  was  therefore  lodged  with  the  eorpua  may 
marshal:  it  was  returnable  on  the  9th  of  May:  two  days  for  beibretha 
before  the  return,  the  Plaintiffs  moved  for  and  obtained  return  of  the 
an  habeas  corpus  to  bring  up  the  Defendant,  under  which 
he  was  brought  up  and  turned  over  to  the  Fleet. 

The  Defendant  in  person  contended,  that  it  was 
irregular  to  obtain  the  habeas  corpus  before  the  return  of 
the  attachment. 

Mr.  Pepys  on  the  other  side. 

The  Lord  Chancellor,  after  disposing  of  the  other 
objections  taken  by  the  Defendant,  continued  thus : 

It 
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Tbottee 

V. 

Tbottee. 


It  is  said,  that  the  attachment  was  not  returned  at  the 
time  when  the  motion  for  the  habeas  corpus  was  made. 
The  Defendant  was  at  that  time  in  actual  custody  in  the 
King's  Bench.  Although  ordinarily  the  attachment  is 
made  returnable  at  a  distant  day,  that  is  only  for  the 
purpose  of  giving  time  to  the  sheriff.  But  it  has  been 
the  practice,  when  the  Defendant  is  in  custody,  as  soon  as 
the  attachment  is  lodged,  to  move  for  the  habeas  corpus* 
Therefore  I  think  the  proceeding  in  this  case  regular. 


Rolls. 

June  20. 
A  testator 
having  di- 
rected his  ex- 
ecutors to  sell 
whatever  real 
estates  he 
might  die  pos- 
sessed of,  and 
having  given 
benefits  to  his 
heir  at  law, 
afterwards  ac- 
quires other 
lands.    The 
heir  is  not 
bound  to 
elect 


BACK  v.  RETT. 

HTHOMAS  Back,  by  his  will,  dated  in  December  1813, 
desired  his  executors  to  sell  whatever  real  estates 
he  might  die  possessed  of;  the  produce  he  directed  to  be 
invested  upon  certain  trusts  for  the  benefit  of  his  chil- 
dren. The  testator,  after  the  date  of  his  will,  purchased 
other  real  estates  of  considerable  value,  and  he  acquired 
some  other  estates  by  devise  or  descent.  He  died  in 
February,  1820.  The  bill  was  filed  by  the  younger 
children  for  the  execution  of  the  trusts  of  the  will, 
and  the  question  made  at  the  hearing  was,  whether 
the  eldest  son  and  heir  was  bound  to  elect  between 
the  benefits  given  him  by  the  will,  and  the  real 
estates  subsequently  acquired,  which  had  descended 
upon  him. 


Mr.  Shadwell  and  Mr.  Preston  for  the  Plaintiffs,  relied 
upon  Thelluson  v.  Woodford  (a),  and  contended  that  the 
testator's  intention  to  include  lands  subsequently  acquired, 
was  as  clearly  expressed  here  as  in  the  case  referred  to, 
and  that  the  heir  was,  therefore,  on  the  same  principles, 
bound  to  elect 


(fl)  13  Vet.  209.     1  Dow.  P.  C.  349. 


Mr.  Home 
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Mr.  Home  and  Mr.  Sidebottom  on  the  other  side.  1822. 


The  Master  of  the  Rolls. 

I  have  no  doubt  here.  I  think  the  case  referred  to 
has  gone  quite  far  enough.  But  there  it  was  impossible 
to  construe  the  will  without  admitting  that  it  applied  to 
the  matter  in  question.  The  words  were  unequivocal. 
I  confess,  however,  that  without  such  high  authority,  I 
should  have  entertained  doubts  in  that  case.  But  if  it 
were  to  be  carried  further,  the  consequence  would  be, 
that  wherever  expressions  like  these  (which  are  very 
common)  are  used,  the  heir  must  elect.  The  principle 
is,  that  the  will  is  not  to  be  construed  as  operating  on 
any  property  but  what  he  had  at  the  time.  Here  there 
was  a  spaqe  of  seven  years,  in  the  course  of  which  he 
bought  other  estates.  He  may  have  bought  them,  not 
for  the  purpose  of  being  sold  again  directly  on  his  death, 
but,  in  order  that  they  might  descend  to  his  heir :  and 
the  heir  is  not  to  be  disinherited  except  by  express 
words.  Now  the  direction  is  for  his  executors  to  sell 
all  that  he  should  die  possessed  of;  that  may  mean  all 
which  the  will  could  operate  upon,  that  is,  all  which  he 
then  had,  and  which  he  should  continue  to  have  at  his 
death.  I  cannot  therefore  think  that  I  should  be  war- 
ranted in  extending  it  to  after-purchased  lands,  and 
putting  the  heir  to  his  election. 


END  OF   PART   III. 
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CHAPPLE  v.  CADELL.  Feb.  i 

June  15. 16, 

TN  the  month  of  July  1804,  several  persons  thirty-one  Partnership 

-*-  in  number,  engaged  as  partners  in  the  publication  ^m]^.  *f 

of  the  British  Press  and  Globe  newspapers.     By  the  re-  persons,  to  be 

managed  by  a 
solutions  entered  into  on  the  formation  of  the  partner-  committee  of 

ship,  it  was  agreed  that  the  concerns  of  the  papers  five>  *"/* b?  A 
*  °  .  *   *         general  meet- 

should  be  managed  by  a  committee  of  five  of  the  pro-  fngs,  at  which 

prietors,  and  that  any  three  of  the  committee  should  ^iori^^6 

have  power  to  act:  they  were  to  be  chosen  quarterly,  to  be  binding; 

and  the  property  was  to  be  valued  every  three  months.  Jon,  that°any 

one  wishing  to 
retire  should  first  offer  his  share  to  the  committee  at  a  certain  price,  and  if  they 
declined  to  buy,  might  sell  it  to  any  other  person : 

Held,  that  the  majority  were  not  able  to  sell  the  whole  concern  without  the  con- 
sent of  all ;  but  that  where  all  but  two  were  desirous  of  retiring,  they  might  sell 
a   '  own  shares  without  making  an  offer  of  them  to  the  committee. 

Nn  It 
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1891  •  It  was  agreed,  that  in  the  event  of  any  proprietor  dying, 
or  being  desirous  of  disposing  of  his  share  in  the  con- 
cern, such  proprietor's  share  must,  in  either  case,  be  first 
offered  to  the  committee  for  the  time  being,  to  be  by 
them  purchased  for  the  general  body  of  the  remaining 
proprietors,  at  a  price  proportionable  to  the  last  preced- 
ing valuation ;  and  in  case  the  committee  should  decline 
to  purchase  such  share,  the  same  might  be  disposed  of 
in  any  way  the  proprietor  desirous  to  retire,  or  the  legal 
representative  of  the  deceased  proprietor,  might  think 
fit  If  the  proprietor  desirous  of  retiring,  or  the  repre- 
sentative of  a  deceased  proprietor,  should  not  be  able  to 
sell  his  share  to  the  committee,  or  to  any  other  person, 
such  share  might  be  relinquished,  and  such  proprietor, 
or  his  representative,  exonerated  from  all  debts  incurred 
subsequent  to  the  expiration  of  the  then  current  quarter, 
on  giving  fourteen  days'  notice  to  the  committee.  The 
committee  were  to  have  power  to  call  general  meetings; 
and  the  resolutions  of  the  majority  present  at  all  ge- 
neral meetings  were  to  be  binding  on  all  the  pro- 
prietors ;  and  the  questions  put,  were  to  be  determined 
by  a  show  of  hands. 

The  partnership  continued  till  December  1807,  at 
which  time  the  number  of  proprietors  was  thirty-one. 
Having  been  for  some  time  a  losing  concern,  it  was  pro- 
posed by  some  of  the  proprietors,  that  the  whole  should 
be  sold,  and  a  general  meeting  was  convened  to  consider 
of  the  expediency  of  a  sale.  The  meeting  was  attended  by 
about  twenty-six  proprietors,  and  after  some  discussion, 
it  was  resolved  by  all,  except  three,  that  the  committee 
should  be  empowered  to  sell,  at  not  less  than  40002.  for 
the  copy-right,  and  if  that  sum  could  not  be  obtained, 
that  the  sale  should  be  by  auction.  The  Plaintiffs  were 
two  of  those  who  dissented.  The  sale  took  place  by 
written  tenders,  and  6.  Lane  (one  of  the  Defendants}; 

having 
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having  offered  the  largest  sum  (4600/. ),  became  the  pur-  1821. 
chaser.  All  the  proprietors,  except  the  Plaintiffs,  ac- 
ceded to  the  sale,  and  received  their  shares  of  the  pur- 
chase money.  Fisher ',  one  of  the  Plaintiffs,  attended  on 
the  day  when  the  sale  took  place,  and  delivered  to  the 
committee  a  notice,  requiring  them  not  to  sell  his  share; 
and  a  few  days  after,  the  Plaintiffs'  attorney  sent  to  the 
committee  a  notice,  not  to  assign,  sell,  or  dispose  of 
their  shares  or  interests  in  the  copy-right,  &c;  and 
stating  that  they  understood  a  very  unfair  sale  had  been 
made,  and  that  if  the  committee  persisted  in  carrying  it 
into  effect,  the  Plaintiffs  would  hold  them  responsible 
for  their  shares. 

It  appeared  that  Walsh,  one  of  the  Defendants,  and 
also  a  proprietor,  had  previously  agreed  with  Lane  to 
be  jointly  interested  with  him  in  the  purchase.  After 
the  sale,  the  other  Defendants,  Cadell,  Davies,  and 
Mawman,  agreed  to  join  with  Walsh  and  Lane  in  the 
concern,  which  they  thenceforward  carried  on  together. 
The  bill  alleged  the  sale  to  have  been  fraudulently  con- 
trived by  the  Defendants,  for  the  purpose  of  making 
themselves  the  sole  proprietors  of  the  papers;  and  it 
prayed  that  they  might  be  declared  to  have  purchased 
the  shares  of  those  proprietors  who  had  parted  with 
their  right  and  interest  in  the  concern,  in  trust  for  the 
Plaintiffs  and  such  of  the  Defendants  as  were  previ- 
ously proprietors,  and  an  account  of  the  subsequent 
profits  on  that  footing. 

The  answer  admitted  that  the  Defendants  and  two 
others  had  agreed  to  become  the  purchasers  of  the  con- 
cern together,  if  an  offer  of  S600/.  would  be  sufficient; 
and  the  Defendant  Lane  was  authorized  to  bid,  on  their 
joint  account,  to  that  extent ;  if  he  went  beyond  that 
the  other  Defendants  were  not  to  be  bound,  except 

Nn  2  Walsht 


TTi-f      Z 


of  the  price  he 
nsnkd  upon  to 
andJFaU 
eoodncted  die 
as  the 
of  them 
that  the  Pbb- 
to  join  him  a 


by 


iL  Dumber  1817, 
of  all  the  detl- 
zmo  newspapers 
aaelared  that  the 
of  the  pert- 
unpovtkm  of  tfce 
ac:3Es^r    j'9&   rrar  Jdcs^ut"  jst""  a§  corresponded 

*=ai  x   ra  r=fc  it  ?he  sale  of  die 

ar  coe  thirty-fin* 


Si— 


and  the  De- 


JLr.  jzvtt  nnz  Hr.  SirJuxsm  ~ur  Af  PSaintifls. 


"A."  TTdusrzL  md  1L-.  JL^Anr  iir  ae  Defendants. 


/**•  ,  *  Tia  j  m  icpai  ~ui  =n»  itxrse  rf  die  late  Master 

'J  v.*  E.-U.  Tift  y^gptR  jm£  ^  IVfcndants,  with 
tfc*  <aa*pcu-.c  cc  £«.  were  parser?  together  in  the 
•**fcru*ifig  cyr.gr.rigd  ia  ie*c£L     The  relief  sought 

is 
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is  to  exclude  Lane  from  any  interest  in  the  concern, 
upon  the  principle  that  the  purchase  took  place  under 
such  circumstances  that  it  ought  to  be  considered  to 
have  been  made  for  the  benefit  of  the  other  parties,  and 
that  the  Plaintiffs  and  the  Defendants,  exclusive  ofLatie) 
ought  to  be  declared  to  be  beneficially  entitled  to  the 
concern,  in  equal  shares.  The  Master  of  the  Rolls 
thought  that  the  Plaintiffs  were  not  entitled  to  that 
share,  but  that  they  ought  to  be  considered  as  being 
interested  to  the  extent  of  one  thirty-first  part  each. 


1821. 


The  case  has  not  been  argued  with  very  strict  at- 
tention to  the  prayer  of  the  bill,  which  is  founded  on 
the  notion  that  Lane  has  nothing  to  do  with  the  pur- 
chase in  point  of  interest ;  but  that  those  persons  who 
were  formerly  partners,  and  who  did  not  part  with  their 
interest,  are  to  be  considered  the  sole  proprietors.  On 
the  other  hand,  the  Defendants  by  their  appeal  contend  ' 
that  the  Plaintiffs  are  entitled  to  no  share  at  all,  but  that 
the  business  ought  to  be  considered  as  having  been  sold 
in  such  a  manner  as  to  exclude  all  that  had  interests 
prior  to  the  sale,  excepting  those  who  take  interests 
under  the  new  arrangement,  and  that  the  bill  ought 
therefore  to  have  been  dismissed. 


The  question  arises  upon  a  concern  of  a  very  peculiar 
nature,  one  as  to  which  we  may  almost  say  that  it  con- 
tained in  itself  the  seeds  of  its  own  destruction.  Thirty- 
one  persons  were  partners  in  these  two  newspapers 
under  certain  resolutions  forming  the  agreement  between 
them.  If  either  were  desirous  of  retiring,  his  share 
was  first  to  be  offered  to  the  committee  for  the  time 
being:  and  it  is  to  be  observed  that  this  article  sup- 
poses that  there  will  always  be  five  to  whom  this  offer 
can  be  made.     But  if  there  should  be  so  many  willing 

Nn  3  to 


542 


CASES  IN  CHANCERY. 


1821. 


to  sell  as  not  to  leave  a  committee  of  five  remaining,  to 
whom  are  they  to  make  the  offer  ? 

One  question  which  has  been  made  is,  whether  the 
majority  had  a  right  to  put  an  end  to  the  concern,  that 
is,  whether  they  contemplated  a  partnership  to  continue 
for  ever,  consisting  of  the  partners  who  should  not 
retire,  or  if  the  committee  should  not  choose  to  pur- 
chase the  shares  of  those  who  should  retire,  then  con- 
sisting of  the  old  partners  and  of  the  new  ones  coming 
in  by  purchase.  But  it  appears  to  me,  that  upon  other 
principles  it  was  not  put  an  end  to  fraudulently.  For 
whether  the  majority  had  or  had  not  a  right  to  put  an 
end  to  it,  it  is  impossible  for  me  to  say  that  if  all  but 
two  chose  to  give  it  up,  those  two  could  insist  upon 
continuing  it  alone,  and  being  the  only  persons  in- 
terested. All  except  two  having  agreed  to  determine 
the  partnership,  these  regulations  could  not  be  acted  on. 

The  case  would  be  different,  if  it  could  be  made  oat 
that  the  partnership  was  fraudulently  put  an  end  to, 
but  I  cannot  find  in  the  evidence  any  authority  for  say- 
ing so,  and  I  can  only  proceed  on  proof,  not  upon 
suspicion.  There  were  a  variety  of  transactions,  and 
whether  they  were  or  were  not  conducted  in  a  manner 
quite  consistent  with  the  resolutions,  all  the  parties  in- 
terested, except  Fisher  and  Chappie  (and  I  do  not  say 
that  they  were  very  well  used),  agree  to  die  sale  and 
receive  their  proportion  of  the  consideration.  The  bill 
is  then  filed  on  the  supposition  that  the  sale  was  in  sub- 
stance nothing,  and  that  the  Plaintiffs  and  the  Defend- 
ants, except  Lane,  are  now  the  only  persons  interested ; 
a  proposition  which  cannot  be  made  out  unless  the  sale 
ought  to  be  set  aside.  That  might  be  if  it  were  a  case  of 
fraud ;  but  the  evidence  does  not  go  to  that  And  if 
that  could  be  a  ground  of  relief  I  think  that  the  Plain- 
tiffs 
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tiffs  have  been  mistaken,  for  they  appear  by  their  notice  1821. 
to  have  meant  only  that  their  shares  should  not  be  soldi 
It  is  contended  fairly  that  the  word  share  included  not 
only  their  thirty-first  parts,  but  also  the  interests  which 
they  would  acquire  by  the  others  going  out  in  the  man* 
ner  prescribed  by  the  regulations.  But  then  they  must 
have  been  able  to  show  that  their  conduct  was  such  as 
to  give  them  a  right  to  that,  and  I  cannot  look  at  it  as 
a  case  in  which  they  were  contending  that  the  word 
share  was  to  include  the  interest  which  a  strict  com- 
pliance with  the  articles  would  give  them.  It  appears 
that  if  Fisher  could  have  found  other  persons  to  join 
with  him,  he  would  himself  have  purchased.  They 
should  have  said  all  along,  that  if  the  others  thought 
proper  to  sell,  the  consequence  would  be  that  they  the 
Plaintiffs  would  insist  on  being  the  sole  proprietors, 
but  that  was  not  the  way  in  which  they  proceeded.  I 
should  be  desirous  of  giving  relief,  if  I  could,  but  upon 
the  best  consideration  I  can  give  to  the  case,  I  cannot 
do  what  is  prayed  by  the  bill :  and  the  Plaintiffs'  ap- 
peal must,  therefore,  be  dismissed. 


The  Lord  Chancellor. 

The  decree  of  the  Master  of  the  Rolls  gave  to  the      -*<**  *6- 
Plaintiffs  one  thirty-first  share  each.    There  is  another 
appeal  on  the  part  of  the  Defendants,  saying  that  the 
decree  is  wrong  in  giving  them  that  share. 

When  the  plan  of  the  partnership  was  formed,  the 
resolutions  provided  special  means  by  which  any  one 
who  was  desirous  might  withdraw.  It  happened  that 
twenty-nine  out  of  thirty-one  consented  to  part  with 
their  whole  interest  in  the  concern.  It  is  contended  by 
the   plaintiffs,   that  they  could  not  do  so  consistently 

N  n  4  with 
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with  the  articles.  If  there  had  been  more  consistency  in 
the  articles,  there  might  have  been  more  difficulty ;  but 
they  seemed  to  have  been  framed  upon  a  fallacy  in  sup- 
posing that  their  provisions  could  always  be  complied 
with,  and  I  am  of  opinion  that  if  so  many  of  them  chose 
to  part  with  their  shares,  there  was  nothing  to  prevent 
them.  The  other  question  is,  Whether  they  could 
make  a  sale  of  the  whole.  It  struck  me  at  first  that  the 
decree  of  the  Master  of  the  Rolls  either  did  too  much  or 
too  little ;  but  I  do  not  think  that  there  is  any  case  of 
partnership  that  applies  exactly  to  this,  and  the  best 
judgment  I  can  form  is,  that  the  majority  might  sell 
their  own  shares,  but  could  not  sell  the  shares  of  the 
others ;  and  that  the  Plaintifls  are,  therefore,  still  en- 
titled to  theirs. 

Decree  affirmed 
Reg.  Lib.  A.  1821.  fo.  2512. 


Rolls. 

1822. 
June  27; 

Money  be- 
longing to  the 
wife  paid  to 
the  husband, 
the  parties 
Wing  subjects 
of  Denmark, 
and  the  law  of 
that  country 
not  requiring 
a  settlement. 


DUES  v.  SMITH. 

PTHHIS  was  a  petition  by  an  husband  and  wife  for 
payment  of  a  sum  of  money  out  of  court  to  the 
husband  in  right  of  the  wife.  The  parties  were  sub- 
jects of  Denmark,  and  an  affidavit  was  produced,  stating 
that,  by  the  Danish  law,  the  husband  was  entitled  to 
receive  the  property  of  the  wife  without  making  a  settle- 
ment upon  her. 

Mr.  Roupell  in  support  of  the  petition. 

The  Master  of  the  Rolls  made  the  order,  (a) 

Reg.  Lib.  B.  1821.  fo.47. 


(«)  See  Sawyer  v.  Skute,  I  Atutr.  63.      CampMl  t.   French 
9F##.stl. 
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A 


ELLIOT  v.  SINCLAIR.  RotM- 

June  28. 

WRIT  of  ne  exeat  regno  having  been  obtained  Writ  of  ne 
ex  parte  on  the  filing  of  the  bill  against  the  De~  granted  upon 
fendant,  he  appeared,  and  moved  to  discharge  it  before  motion  made 
the  Vice-Chancellor  on  the  last  day  of  the  term.     On  tice,  after  the 
argument  it  appeared  that  the  affidavit  upon  which  the  SeSSSSd-^ 
writ  was  granted  had  been  sworn  before  the  bill  was  ant. 
filed,  and  upon  that  ground  His  Honour  discharged 
the  writ.     The  affidavit  was  immediately  resworn,  and 
the  writ  was  again  moved  for  this  day,  being  the  daj 
after  the  term.     The  motion  was  made  ex  parte. 

Mr.  Treslove  objected  that,  as  the  Defendant  had 
appeared,  no  motion  could  be  made  without  notice. 

Mr.  Wakefield,  in  support  of  the  motion,  referred 
to  Collinson  v.  — -  (a),  and  Stewart  v.  Stewart  (b\ 
where  the  writ  was  granted  after  decree,  and  it  did  not 
appear  from  die  reports  that  notice  had  been  given.  In 
Goodman  v.  Sayers  (c)  the  Vice-Chancellor  declined  to 
follow  the  latter  case,  but  not  upon  the  ground  of  the 
motion  being  made  ex  parte. 

The  Master  of  the  Rolls  said  he  should  rather 
suppose  from  what  was  said  by  the  Lord  Chancellor  in 

CoUinsoii  v. that  no  notice  was  given,  but  he 

desired  the  case  to  be  searched  for  in  the  Register's 
Book,  remarking  that  notice  might  frustrate  the  object 
of  the  motion,  by  giving  the  party  an  opportunity  of 
removing  himself  out  of  the  jurisdiction. 

(a)  18  Ves.5$3.  (b)  I  Ball$ Bea.lZ.  (c)  6  Mad.  471. 

The 
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The  motion  was  mentioned  again,   and  the  entry 

of  Collinson  v. (a)  produced  from  the  Register's 

Book,  from  which  it  appeared  that  the  motion  had  been 
made  without  notice.  Another  case  of  Moore  v.  Hud- 
son, 17th  July  1821,  (b)  was  also  produced,  where  the 
Defendant  having  been  ordered  to  transfer  a  sum  of 
stock,  was  about  to  go  abroad;  the  Vice-Chancellor 
upon  motion  made  ex  parte,  granted  a  writ  of  ne  exeat 
regno. 

The  Master  of  the  Rolls  upon  these  authorities 
granted  the  writ,  (c) 

Reg.  Lib.  A.  1821.  fo.  1598. 

(a)  Collinson  v.  Wattleworth,  Reg.  Lib.  A.  1811.  fo.47. 

(Jb)  Reg.  Lib.  B.  1890.  fo.  1995.  This  case  is  reported  in 
6  Madd.  218.  It  appears  by  the  Register's  Book,  that  the  order 
for  the  writ  was  upon  an  ex  parte  motion  by  Mr.  BelL 

(c)  See  Harmon  v.  CockercU,  5  Met.  1. 


July  s.  9.         BEAUCHAMP  v.  The  Marquis  of  HUNTLEY. 

CLARKE  v.  The  Earl  of  ORMONDE. 


After  a  decree  FTTOE  decree  made  in  these  causes,  dated  the  17th  of 

StSo^Sa  May  1821>  (wVfe  ante>  P- 1S1-)  directed  ***  «- 

testator's  cution  of  the  trusts  of  the  will  of  the  late  Marquis  of 

land  and  Ire'  Ormonde,  the  usual  accounts  of  his  real  and  personal 

land,  an  in-      estates,  and  the  appointment  of  a  receiver  of  his  real 

cumbrancer  m 

upon  the  Irish  estates  both  in  England  and  Ireland. 

estate  having 

come  in  and  proved  his  debt,  restrained  from  proceeding  in  a  creditor's  suit,  insti- 


tuted b 
time  o 


by  him  in  the  Court  of  Chancery  in  Ireland,  receiving  the  costs  up  to  the 
this  having  notice  of  the  decree,  and  paying  the  costs  of  the  application. 


A  motion 


Bbaucham? 

V. 
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■ 

A  motion  was  now  made  on  the  part  of  the  Plaintiffs        1822. 
in  Clarke  v.  Ormonde  to  restrain  C.  P.  Blicke,  an  annuity 
creditor  of  the  late  Marquis,  from  further  proceeding  in 
a  6uit  instituted  by  him  on  behalf  of  himself  and  the    The  Marquis 
other  creditors  of  the  testator,  in  the  Court  of  Chancery 
in  Ireland. 

It  appeared  that  Blicke  was  entitled  to  certain  an- 
nuities granted  by  the  testator,  and  charged  upon  part  of 
his  Irish  estates,  which  were  demised  for  a  term  of  years 
for  better  securing  the  annuities.  The  bill  in  Ireland 
was  filed  about  the  same  time  as  those  in  the  present 
suits,  but  the  subpoenas  were  not  served  until  April 
1822.  In  the  meantime  Blicke  had  in  November  1821, 
carried  in  a  charge  under  the  decree  in  these  suits, 
claiming  as  a  creditor  the  arrears  due  upon  the  an- 
nuities ;  his  clairn  was  allowed  by  the  Master.  He  was 
resident  in  England. 

Mr.  Heald  and  Mr.  Koe  in  support  of  the  motion. 

Mr.  Wetherett,  on  the  other  side,  admitted  that  the 
order  might  be  made  on  the  same  principle  as  in 
Harrison  v.  Gurney  (a),  if  the  suit  in  which  the  decree 
was  made  would  give  the  party  sought  to  be  restrained 
the  same  relief  as  that  which  he  would  be  entitled  to  in 
his  own  suit,  but  observed  that  here  the  creditor  in 
question  had  a  specific  claim  upon  the  Irish  estates, 
which  distinguished  his  case  from  that  of  the  general 
creditors.  Proving  his  debt  under  the  decree  was 
only  a  necessary  act  of  prudence  to  preserve  his  right 
to  resort  to  the  personalty  and  to  the  English  estates. 

(o)  9  Jac.  $  Walk.  563. 

The 
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1822.  The  Lord  Chancellor. 

Beauchamp  The  bill  in  Ireland  is  stated  to  be  one  not  merely 
The  Marquis  **dking  f°r  payment  of  these  annuities  specifically,  bat 
of  Huntley,  on  behalf  of  the  Plaintiff  and  all  the  other  creditors 
generally.  It  prays  an  account  of  the  personal  estate: 
can  you  have  that  account  taken  here  and  there  also*? 
You  must  consider  whether  you  can  carry  on  the  suit, 
and  at  the  same  time  claim  under  this  decree.  If  you 
look  at  the  decree,  I  believe  you  will  find  that  it  is  con- 
sistent with  your  having  that  interest  in  the  Irish  estates 
which  you  are  entitled  to  specifically. 


Jufys.  The  motion  was  mentioned  again,  Mr.  WcthereU  sub- 

mitting that  Blicke,  as  a  creditor  by  a  specific  charge, 
was  entitled  to  file  a  bill,  and  have  a  receiver  in  his  own 
suit ;  at  all  events,  he  was  entitled  to  the  costs. 

The  Lord  Chancellor. 

I  do  not  apprehend  that  an  annuitant  or  mortgagee 
has  a  right  to  a  receiver  of  his  own  unless  there  be  a 
stipulation  for  that  purpose  in  his  deed ;  where  there  is 
nothing  of  that  sort,  the  Court  in  a  suit  for  the  general, 
administration  of  the  estate,  takes  the  whole  upon  itselt 
You  must  have  the  costs  incurred  in  the  suit  in  Ireland 
up  to  the  time  when  you  had  notice  of  the  decree  here: 
but  you  must,  I  think,  pay  the  costs  of  this  motion ;  for 
after  you  were  aware  of  the  decree,  and  had  voluntarily 
come  in  and  proved  under  it,  you  ought  not  to  have  pat 
the  Plaintiffs  to  the  expence  of  making  the  application. 


His  Lordship  doth  order  that  the  said  C.  T.  Blicke 
be  restrained  from  proceeding  further  in  the  suit  in- 
stituted by  him   on  behalf  of  himself  and  the  other 

creditors 
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creditors  of  the  said  testator  Walter  Marquis  of  Ormonde        1822. 

and  Ossory  against  the  Plaintiffs  and  Defendants  in  the    „  '  ~  *  ' 

*  ^  .         .    „  .  Beauchamp 

second-mentioned  suit  or  any  of  them  in  His  Majesty's  v. 

Court  of  Chancery  in  Ireland.     And  it  is  ordered  that   JhJSS 

the  said  C.  T.  B.  be  paid  his  costs  of  the  said  suit  in 

Ireland  up  to  the  time  when  he  had  notice  of  the  decree 

in  the  second-mentioned  suit,  out  of  the  said  testator's 

estates.     And  it  is  ordered  that  the  said  C.  T.  B.  do 

pay  unto  the  Plaintiffs  in  the  second-mentioned  suit  the 

costs  of  this  application,  to  be  taxed,  &c. — Reg.  Lib. 

A.  1821.  fo.2565. 


POWELL  v.  LASSALETTE.  July  is. 

TN  this  cause  an  injunction  to  stay  proceedings  at  law  The  contents 
■*"  had  been  obtained  for  want  of  an  answer.     On  a  J^  ^"fa 
motion  to  dissolve  it,  made  upon  the  coming  in  of  the  the  schedule 
answer,  it  was  ordered  that  the  injunction  should  be  inaninjunc-' 
continued  till  the  1st  of  February ',  upon  the  Plaintiff  tion  cause, 
giving  security  for  what  might  be  found  due;  and  the  tained  before 

Plaintiff  in  the  meantime  was  to  be  at  liberty  to  inspect  the  dissolution 

"  of  the  lnjunc- 

certain  books  and  papers  set  forth  in  the  schedule  to  tion,  and  used 

the  Defendant's  answer,  and  admitted  to  be  in  his  pos-  mo^^to^*. 
session   at  his  residence  at   Oleron,  in  France.     The  solve  it. 
Plaintiff  having  by  the  inspection  of  these  documents  when^he  in- 
obtained  information  considered  to  be  material,  amended  junction  has 
the  bill  by  introducing  the  new  matter  thus  disclosed.  ed,  and  the 

The   Defendant  being  in   contempt    for   want  of  an  Pkhitiff  after- 

°  ,  wards,  by  m- 

answer  to  the  amendments,  a  motion  was  made  to  revive  specting  the 

the  injunction,  upon  an  affidavit  verifying  the  amend-  f^^^1^" 

ments.  the  answer, 

discovers  new 
matter,  he  cannot  move  to  revive  the  injunction  upon  an  amended  bill  containing 
the  new  matteiyknd  verified  by  affidavit. 

Mr. 
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1822.  Mr.  Hart  for  the  Defendant,  objected  to  the  reading 

v  „  -  "■ M     of  the  affidavit 
Powell 

v. 

Labsalbtte.        Mr-  Heald  Bnd  Mr-  Koe  for  ^  pjaintifi;  contended, 

that  when  after  the  answer  and  after  the  dissolution  of 
the  injunction,  new  matter  was  discovered  by  the 
Plaintiff  the  course  was  to  amend,  and  upon  the  De- 
fendant being  in  contempt  for  not  answering,  to  move 
to  revive  the  injunction,  upon  affidavits  supporting  the 
amendments.     Narris  v.  Kennedy,  (a) 

The  Lord  Chancellor. 

I  think  the  proceeding  ought  to  have  been  of  a  dif- 
ferent nature.  The  bill  enquired  for  these  books  and 
papers  as  part  of  the  discovery  sought  for;  and  when 
you  charge  that  in  those  books  and  papers  there  are 
matters  by  which  the  truth  of  the  statements  in  the  bill 
will  appear,  you  do  it  with  a  view  of  shewing  that  they 
contain  matters  such  that  the  injunction  ought  not  to  be 
dissolved.  There  are  two  ways  of  giving  a  discovery  of 
what  is  in  the  papers ;  the  first  is  by  putting  their  con- 
tents in  the  answer ;  the  other,  which  is  more  common 
in  practice,  is  to  put  them  in  the  hands  of  the  clerk  in 
Court,  or  to  give  liberty  to  the  Plaintiff  to  inspect  them 
at  the  Defendant's  house.  If  the  disclosure  is  made  in 
the  first  way,  it  is  part  of  the  answer;  if  in  the  other 
way,  it  is  also  part  of  the  answer,  though,  to  save  ex- 
pence,  it  is  not  put  upon  the  record. 

*  Then  when  the  injunction  is  sought  to  be  dissolved, 

you  are  to  shew  a  case  against  it,  upon  the  contents  of 
the  answer,  and  upon  what  appears  in  the  books  and 
papers,  which  is  quasi  on  the  record.     I  have  frequently 

(a)  11  Fes.  563. 

allowed 
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allowed  motions  to  dissolve  injunctions  to  stand  over  1822. 
till  the  books  and  papers  were  inspected.  After  the 
inspection,  the  motion  may  come  on  upon  what  is  found 
in  the  books,  which,  when  it  is  inconvenient  to  bring 
the  books  themselves  into  Court,  may  be  stated  at  the 
bar  if  it  be  admitted,  or  if  not  it  may  be  stated  by  affi- 
davit; it  then  becomes  part  of  the  answer  upon  which 
the  Court  will  decide  as  to  the  injunction.  And  if  an 
affidavit  be  made  that  such  and  such  things  appear  from 
the  books,  and  the  Defendant  should  dispute  it,  or 
should  object  to  the  affidavits  being  read,  the  Court 
would  not  allow  the  injunction  to  be  dissolved  till  they 
should  bring  the  books  into  Court.  But  if  the  Plaintiff 
lets  the  injunction  be  dissolved,  before  he  has  enforced 
a  discovery  of  the  books  and  papers,  can  he  afterwards 
say  that  he  would  not  support  the  injunction  without 
amending  his  bill,  when  the  bill  charges  that  if  he  had 
those  books  and  papers  he  should  be  able  to  support  it? 

It  is  an  obvious  principle,  that  a  party  coming  for  an 
injunction  should  state  his  whole  case,  and  as  soon  as 
he  can ;  nothing  could  be  worse  than  to  allow  him  after 
having  a  full  answer,  to  amend  the  bill  before  agitating 
the  question  whether  the  injunction  is  to  be  continued 
on  the  merits.  If  it  be  said  that  upon  the  discovery  of 
new  matter  after  the  dissolution  of  the  injunction,  the 
Plaintiff  may  apply  again  in  this  manner,  I  do  not  deny 
that  it  may  be  so ;  but  if  he  charges,  that  by  certain 
books  such  and  such  material  things  will  appear,  it  is 
his  own  fault  if  he  does  not  get  at  them  before  the  injunc- 
tion is  dissolved.  The  amended  bill  is  entirely  on  a 
mistake;  you  should  have  opposed  the  dissolution  of 
the  injunction. 
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R°ixs.  RICHARDSON  v.  SMALL  WOOD. 

July  13. 15. 

A  suit  to  set  THHIS  suit  was  instituted  by  the  Plaintiff  on  behalf  of 
ment  L'frai^  himself  and  the  other  creditors  of  Isaac  Froome 

dulent  against  deceased,  for  the  purpose  of  setting  aside  a  voluntary  set- 
tertained     "    tlement  made  by  him.    The  settlement  was  dated  in  May 

where  the         1795 ;  Froome  died  in  April  1797.     The  Plaintiff  some 

Plaintiff  sub- 

sequendy  be-    years  after  became  a  creditor  under  a  covenant  in  a 

torb  ^hcT*1"  ease  Prev^ous'y  granted  to  him  by  Froome,  for  breach 
breach  of  a  of  which  he  brought  an  action  against  FroomJs  personal 
vToudyeiUe^  representative,  and  recovered  damages,  to  be  levied  of 

ed  into  by  the  his  goods.     Soon  after,  in  April  1816,  he  filed  the  bill, 
settlor. 

Where  a 

deed  is  set  The  settlement  in  question  was  made  between  Froome 

aside  as  frau- 

dulent  against  of  the  one  part,  and  two  trustees  of  the  other  part     It 

S^rt^bt.6  recited  that  he  had,  by  indenture  of  March  1780,  made 
comes  assets,  such  provision  as  therein  mentioned  for  the  sole  and 
quent  credi-     separate  use  of  Ann  his  wife  during  her  life,  and  that 

tors  are  let  in.  he  was  minded  and  desirous,  and  had  agreed  to  assign 

In  order  to     ,  .  j        1  *  . 

make  void  a     the  several   messuages,   tenemeuts,    and   other   things 

deed  as  frau-    therein  mentioned,  upon  the  trusts  therein  mentioned. 

dulent  against  .         ■  , 

creditors,  it  is   He  then  assigned  to  the  trustees,  the  messuage  called 

to  provetiSat  ^e  Gfnrod  Hotel  in  Caoent  Garden,  and  several  other 
the  party  was  houses,  and  also  his  share  and  interest  in  a  newspaper 
the  time,  if  it  called  the  County  Chronicle,  upon  trust  to  permit  him  to 
appear  that  receive  and  take  the  rents,  issues,  and  profits  for  his 
was  to  delay  life,  and  after  his  death,  in  case  his  daughter  A,  if. 
creditors.         Smallwood  should   be  then   living,  upon  trust  for  her 

separate  use  for  her  life,  and  after  her  death,  upon  trust 
for  her  children,  to  be  equally  divided  between  them  at 
twenty-one  or  marriage,  and  if  there  should  be  no  such 
children  living  at  her  death,  or  they  should  die  before 
twenty-one  or  marriage,   then  upon  trust  as  to  one 

moiety 
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moiety  for  TV.  Smallwood  her  husband ;  and  as  to  the 
other  moiety  for  Isaac  Froome  the  younger,  for  life, 
with  remainder  to  his  children,  and  in  default  of  such 
issue,  then  in  trust  for  Ann  Payne  (a  niece  of  Isaac 
Froome  the  settlor)  for  her  life,  with  remainder  to  her 
children,  and  in  default  of  such  issue  in  trust  for  Sarah 
Woodhatchy  also  a  niece  of  Froome*s.  This  deed  was 
duly  registered. 
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Richardson 

v. 

Sid  ALL  WOOD. 


Froome  made  a  will,  and  appointed  executors,  who 
died  in  his  life-time,  and  letters  of  administration  with 
the  will  annexed  were  granted  to  his  daughter  A.  M. 
Smallwood.  She  died  in  1809,  leaving  two  infant  chil- 
dren, and  W.  Smallwood  her  husband,  to  whom  ad- 
ministration dc  bonis  non  to  Froome  was  granted. 

The  bill  charged  that  Froome  at  the  time  of  executing 
the  settlement  was  much  indebted  and  embarrassed,  that 
the  settlement  was  made  for  the  purpose  of  defrauding 
his  creditors,  and  evidence  was  entered  into  on  both 
sides  with  reference  to  this  part  of  the  case. 


It  appeared  that  the  testator  was  entitled  to  the  lease 
of  the  house  called  the  Grand  Hotel  (in  which  he 
carried  on  business)  subject  to  a  mortgage  for  1000/.; 
and  another  of  the  houses  included  in  the  settle- 
ment he  had  mortgaged  for  200/. :  only  secondary 
evidence  of  these  mortgages  was  given;  the  original 
instruments  not  being  produced.  The  testator  had 
quitted  the  hotel  in  1793,  and  let  a  coffee  room  under  it 
to  the  Plaintiff.  He  afterwards  lived  chiefly  in  the 
country,  and,  as  some  of  the  witnesses  stated,  his  resi- 
dence was  not  generally  known,  being  concealed,  owing 
to  the  embarrassed  state  of  his  circumstances;  it  was 
also  stated  that  about  the  year  1 793  he  was  in  the  habit 
of  borrowing  small  sums  of  money,  and  on  one  occasion 

O  o  said 


m 
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V. 

Siixtx'wbbD. 


said1  that  he  had  bills  coming  due,  and  did  not  know 
how  he  should  get  money  to  pay  them.  He  was  at  the 
time*  of  executing  the  deed  indebted  to  two  female  ser- 
vants for  arrtears  of  wages,  for  which  he  gave  them  pro- 
missory notes*,  and  on  application  being  made  to  him 
on  the  part  of  one  of  them  for  payment,  he  stated  that 
his  affairs  Were  not  settled,  and  that  he  was  too  ill  ta 
settle  any  thing.  In  September  1795  he  borrowed  a  sum 
of  money  of  the  Plaintiff,  which  the  latter  was  to  pay 
himself  by  retaining' his  rent.  Smattwodd,  the  adminis- 
trator, had  in  an  inventory  exhibited  in  the  Ecclesiastical 
Court  in  the  year  1811,  included  the  hotel  and  other 
premises  assigned  by  the  deed  as  part  of  the  test&torV 
property.  On  the  other  hand  it  was  stated  in  the 
evidence  of  SmaUwood9  (who  was  examined  under  an 
order)  that  at  the  time  of  the  execution  of  the  deed,  tbe 
testator  was  possessed  of  other  property  not  indoded  -in 
it,  consisting  of  furniture,  plate,  wines,  carriages,  and 
book  debts,  to  the  amount  of  between  two- and  three 
thousand  pounds.  He  had  previously,  by  a  power  of 
attorney  authorized  Smallwood  to  act  generally  for  him, 
and  the  latter  said  that  he  had  by  virtue  of  it,  in  the 
course  of  179$  and  1794,  paid  all  the  debts  that  came 
to  his  knowledge ;  he,  and  some  other  witnesses, '  also 
denied' that  there  had  been  any  concealment*  with'respeet 
to  the  testator's  place  of  abode.  The  testator  executed 
the  deed  in  the  evening  at  an  inn  in  London,  and  on  the 
following  day  went  into  the  country. 


Mr.  Wing  field  afnd  Mr.  Hazlewood  for  the  Plaintiff! 

The  object  of  the  suit  is  to  set  aside  the  settlement  in 
question  as  being  fraudulent  against  creditors  within  the 
statute  IS  Eliz.  c.5.  The  evidence  shews  that  tbe 
settlor  was  much  indebted  at  the  time,  and  embarrassed 
in  his  circumstances.  The  settlement  was  without  con- 
sideration, and  not  called  for  by  any  particular  occur- 
rence 
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rence  in  his  family;  he  continued  in  the  receipt  of  the        132&. 
rents  and  profits,  and  it  is  not  clear  that  he  possessed     *  -  t 
any  other  property.     This  is  sufficient  to  convince  the  v. 

Court  that  the  object  of  the  settlement  was  to  withdraw  Siullwoo*. 
his  property  from  the  power  of  his  creditors.  It  is  not 
necessary,  in  order  to  invalidate  a  settlement,  to  shew 
that  the  party  was  actually  insolvent  at  the  time,  the 
state  of  his  affairs  being  only  a  circumstance  tending  to 
shew  a  fraudulent  intention;  if  made  with  a  view  to 
future  debts  it  is  equally  fraudulent.  Stileman  v.  Ash- 
d&wn.  (a) 

The  Plaintiff's  debt  arises  from  a  breach  of  covenant, 
and  though  subsequent  in  time  to  the  settlement,  is 
sufficient  to  entitle  him  to  be  relieved  against  it.  In 
Fitzer  v.  Fitzer  (4),  the  Plaintiff's  right  arose  after  the 
settlement ;  and  in  Taylor  v.  Jones  (c),  it  was  decided 
that  debts  subsequently  contracted  are  within  the  sta- 
tute, (d)  The  cases  of  Walker  v.  Burrows  (e)f  and  Hol- 
lomay  v.  Millard  (f\  were  also  cited. 

Mr.  Shadwell  and  Mr.  RoupeU  for  the  Defendants, 
urged  the  length  of  time  between  the  testator's  death 
and  the  filing  of  the  bill,  as  one  ground  for  the  Court's 
withholding  its  assistance,  and  objected  to  the  insufficient 
evidence  of  the  debts.  They  relied  on  Lush  v.  Wilkin- 
son (g)  as  deciding  that  to  avoid  the  settlement  the  party 
must  be  shewn  not  only  to  be  embarrassed,  but  to  be 
indebted  to  the  extent  of  insolvency.  Here,  however, 
there  was  evidence  of  his  having  other  property :  and 
the  chief  part  of  the  debts  alleged  were  secured  by  mort- 
gage, and  ought  not,  therefore,  to  be  regarded  for  this 

(a)  2  Atk.  477.  481.  (6)  2  Atk.  511. 

(c)  2  Atk.  600. 

(d)  See  also  Rider  v.  Kidder,  10  Vet.  360.  570. 

(<?)  l  Atk.  93.  (/)  1  Madd.  414. 

(g)  5  Vet.  384. 

O  o  2  purpose. 
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purpose,  (a)  They  argued  that  it  was  now  understood 
to  be  the  rule  that  such  settlements  were  only  to  be  con- 
sidered fraudulent  against  creditors  at  the  time  (6),  and 
that  therefore  the  Plaintiff's  debt  being  subsequent  in 
point  of  time  would  not  sustain  the  suit 


The  Master  of  the  Rolls  during  the  argument  ob- 
served, that  the  statute  declared  the  deed  void  as  against 
those  creditors  whose  actions,  &c.  were  or  might  be 
hindered  or  delayed,  and  that  created  a  question  how 
far  it  applied  to  subsequent  creditors.  I  do  not  recollect 
any  instance  of  validity  being  given  to  a  settlement 
where  the  party  was  largely  indebted  at  the  time,  and 
subsequent  creditors  have  applied  for  relief.  All  the 
cases  say  that  the  deed  will  stand  if  the  party  be  not  in- 
debted, and  if  it  be  not  fraudulent  Being  indebted  is 
only  one  circumstance  from  wHich  evidence  of  the 
intention  may  be  drawn.  But  suppose  a  person  indebted 
to  execute  a  conveyance  such  that  if  those  who  were 
creditors  at  the  time  complained,  it  would  be  void  as 
against  them :  then  if  they  are  paid  off,  and  a  new  set 
of  creditors  stand  in  their  places,  does  that  make  any 
difference?  Does  it  not  hinder  and  delay  these  creditors, 
and  is  it  not  void  as  against  them  ?  If  it  be  not  so,  it 
would  be  easy  to  evade  the  statute :  the  party  may  pay 
off  those  to  whom  he  is  then  indebted  by  borrowing  of 
others,  and  he  may  then  say  to  them :  I  did  not  make 
the  settlement  to  defraud  you,  but  to  defraud  the  other 
persons  who  were  my  creditors.  Here  there  are  strong 
circumstances  indicating  embarrassment:  and  some  of 
the  debts  which  the  testator  then  owed  are  still  existing. 
If  the  conveyance  cannot  be  invalidated  on  the  ground 
of  the  debts  alone,  the  question  will  be  whether  it  was 


(a)  See  Stephent  v.  Olive,  2  Bro.  C.  C.  90. 

(b)  See  Kidney  v.  Couumaker,  12  Vet.  155. 


made 
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made   for   the   purpose   of  defrauding  creditors.     No        1822. 

doubt  if  the  party  be  not  indebted  at  the  time,  the  onus    J  -   * 

.  Richaedbon 

of  proving  the  fraud  is  thrown  on  the  other  side :  for  he  v. 

may  fairly  intend  to  give  away  his  property ;  but  still  it    Smallwood. 
may  be  fraudulent  as  contemplating  future  debts. 

One  point  to  be  considered  is,  how  it  stood  at  the 
time  of  his  death.  It  has  never  been  determined,  that 
in  order  to  make  void  the  deed  any  creditor  should  be 
actually  hindered  or  delayed :  the  statute  speaks  of 
those  who  may  be  hindered.  Then  was  not  this  deed 
void  as  against  those  of  his  creditors  who  continued  so 
at  his  death  ?  If  so,  it  is  settled  that  all  creditors  may 
take  advantage  of  it.  It  becomes  part  of  the  assets ; 
and"  nothing  since  that  time  could  alter  it. 


At  the  close  of  the  argument,  His  Honour  delivered 
his  opinion  to  the  following  effect. 

The  Plaintiff  has,  I  think,  failed  in  proving  the  prin- 
cipal debts ;  but  it  is  satisfactorily  established  that  there 
is  sufficient  ground  for  an  enquiry  into  those  facts :  and 
supposing  those  debts  to  be  proved,  I  am  of  opinion 
that  there  is  enough  to  defeat  the  settlement  I  do  not 
conceive  it  necessary  to  shew  that  the  party  was  in- 
solvent. The  question  is,  whether  the  Court  is  satisfied 
that  the  deed  was  within  the  purview  of  the  statute,  that 
it  was  made  to  hinder  and  delay  his  creditors,  by  placing 
the  property  out  of  their  reach ;  and  considering  the 
situation  of  this  person  at  the  time,  I  cannot  hesitate  to 
believe  that  his  purpose  was  to  secure  this  property  for 
himself  and  his  family. 

He  appears  to  have  been  distressed  at  the  time :  and 
what  induced  him  to  execute  this  deed?     Was  there 

O  o  8  any 
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1822.        any  thing  that  called  for  it;  any  change  in  his  family, 

*  or  any  other  property  come  to  him ;  was  there  any  thing, 

v,  in  short,  but  the  apprehension  that  it  might  go  to  his 

Smallwood.    creditors?     The  deed  recites  that  his  wife  was  already 

provided  for;    it  was  not  therefore  required  for  her. 

The  leaseholds  were  already  mortgaged ;  and  when  in 

the  same  year  he  borrowed  money  of  the  Plaintiff,  he 

could  not  secure  it  except  by  letting  him  gradually  repay 

himself  out  of  his  rent.     In  a  short  time  after  he  died ; 

what  passed  for  some  years  after  his  death  does  not 

appear;  but  it  seems  that  Smallxjoood,  the  administrator,. 

had  so  little  idea  that  the  deed  could  stand,  that  he 

included  the  property  in  question  in  the  inventory,  as ' 

constituting  part  of  the  assets  of  the  deceased. 

It  is  attempted  to  be  made  out,  though  in  a  suspicious 
manner,  that  he  had  some  other  personal  property 
besides  what  was  included  in  the  settlement;  but  no 
notice  was  taken  of  it  in  the  inventory,  nor  does  it 
appear  what  has  become  of  it.  All  the  circumstances 
are  those  of  a  person  necessitous  and  largely  indebted. 

There  is  no  case  circumstanced  like  this,  where  the 
settlement  has  been  held  good,  even  if  the  Plaintiff  was 
not  a  creditor  at  the  time.  But  here,  supposing  the 
mortgages  to  be  proved,  there  is  a  continuance  of  debt 
from  that  time  to  this;  and  if  it  be  once  shewn  that  it 
is  a  deed  which,  as  against  any  of  the  creditors,  cannot 
stand,  then  the  property  becomes  assets,  and  is  ap- 
plicable to  the  payment  of  debts  generally;  all  the 
creditors  come  in  at  whatever  times  their  debts  may 
have  arisen.  That  is  decided.  At  present,  as  the  debts 
are  not  in  strictness  proved,  I  can  only  direct  enquiries. 
—  Reg.  Lib.  B.  1821.  fo.2009. 
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Ex  parte  BU  RGESS.  My  i  «• 

In  the  Matter  of  Hardy  and  Dale,  Bankrupts. 

HPHE  bankrupts  had  presented  a  petition  to  super-  Bankrupt 

sede  the  commission,   on  the  alleged  ground  of  actiJJTto  try 
there  having  been  no  act  of  bankruptcy.     They  had  the  validity  of 
also  brought  an  action  to  try  the  validity  of  the  com-  6ion,  cannot, 

mission.     The  assignees  now  petitioned,  praying  that  a* tne  same  , 

°  r  '  /     J    °  time,  proceed 

the  hearing  of  the  bankrupts'  petition  might  be  post-  with  a  petition 

poned  till  after  the  trial  of  the  action,  or  that  the  bank-  j£  **£%£** 

rupts  might  elect  whether  they  would  proceed  by  the  ^e  grounds, 
action  or  the  petition. 

Mr.  Agar  and  Mr.  Parker  contended  that  the  two 
proceedings  should  not  be  allowed  to  go  on  together ; 
the  assignees  would  be  under  the  necessity  of  making 
affidavits  disclosing  their  intended  defence  in  the  action. 
They  cited  Ex  parte  Price*  (a) 

Mr.  Cullen  on  the  other  side. 

The  Lord  Chancellor. 

If  the  petition  is  founded  upon  allegations  which  can 
be  tried  at  law,  it  is  in  the  discretion  of  the  Court  to  say 
that  it  shall  not  be  heard  till  after  the  trial ;  but  there 
may  be  causes  of  complaint  in  the  petition,  which  would 
not  affect  the  commission  at  law.  Where,  however,  the 
petition  is  on  the  ground  of  there  being  no  debt  or  no 
act  of  bankruptcy,  and  the  bankrupt  chooses  to  pro- 
ceed at  law,  he  ought  not  to  be  permitted  to  use  a 

(a)  Buck.  230. 

O  o  4  petition 
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1822.        petition  for  the  purpose   of  fishing  out  the  evidence 
^£Z     against  him. 


Burgess. 


Mr.  Cullen  then  elected  to  abandon  the  action,  and 
proceed  with  the  petition. 


Rolls* 

1821. 

MW17-  BEARBLOCK  v.  TYLER. 

1822. 
Jan.  2.  

July  22.       PTHHIS  was  ft  bill  for  tithes  by  the  lessee  of  part  of 
The  tithe  of  ^e  impropriate  rectory  of  the  parish  of  Horn- 

calves  is  to  be  church,  in  Essex.     At  the  hearing,  on  the  22d  of  July 
set  out  when  .  .  °  J 

they  are  fit  to    1819,  a  trial  was  directed  upon  the  following  issues :  — 

MdWto£'  l'  Whether  the  Uthes  of  hay  for  the  Defendant's  lands 

alone  on  the  for  the  year  1813,  were  duly  and  legally  set  out     2. 

with  the  cow.  Whether  any  and  what  sum  was  tendered  or  offered  to 

The  proper  be  paid  by  the  Defendant  for  the  year  1813,  as  the 

ing  hay  is  by  value  of  the   tithe  of  his  calves    for   that  year ;  and, 

the  fork  and  thirdly,  if  so,  Whether  the  sum  tendered  was  the  real 

The  rule,  value  of  the  tithes  estimated  at  the  period  when  by  the 

that  involun-  ruje    of  ]ftW  the  rectQr    ;s  tQ  haye  the  t;t,ie   of  ^j^ 
tary  rakmgs 

are  not  tithe-  The  trial  took  place  in  March  1821 ,  at  the  Essex  assizes, 

extend ^hay'  before  Mr.  Baron  Wood,  when  the  jury  found  for  the 

Defendant  upon  the  first  issue;  upon  the  second  they 
found  that  6/.  had  been  tendered  for  the  tithe  of  calves ; 
and  upon  the  third,  that  that  sum  was  the  real  value  of 
the  tithes  estimated  as  mentioned  above.  A  motion  was 
now  made  for  a  new  trial. 


It  appeared  that  the  hay  had  been  cocked  and  set 
out  by  the  fork  only,  the  rake  not  having  been  used, 
in  consequence,  as  the  Defendant's  witnesses  stated,  of 
the  wetness  of  the  season.     The  rakings  remained  scat- 
tered 
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tered  round  the  cocks,  and  the  Defendant  left  upon  the  1 822. 
ground  for  the  Plaintiff  what  was  scattered  about  the 
tenth  cock ;  he  had  directed  his  workmen  to  set  it  out 
fairly.  On  the  other  hand,  the  Plaintiff's  witnesses 
represented  the  cocks  to  have  been  of  unequal  size,  and 
at  irregular  distances ;  the  tithing  man  stated,  that  he 
had  several  times  received  notices  to  take  the  tithe  hay, 
when  only  a  small  quantity  was  set  out,  sometimes  only 
a  part  of  what  was  cut,  and  at  other  times  only  part  of 
a  field ;  he  also  said,  that  several  times  when  he  at- 
tended there  the  weather  was  fine.  The  learned  Judge 
left  it  to  the  jury  to  consider  whether  the  setting  out  of 
the  tithe  was  fraudulent  or  vexatious. 

With  respect  to  the  calves,  the  circumstances  were  as 
follows :  —  the  Defendant  had  two  farms  in  the  parish, 
one  called  Mardyke,  the  other  Pigtails ;  the  latter  was 
situate  in  the  part  of  the  parish,  the  tithes  of  which  were 
not  payable  to  the  Plaintiff,  and  the  Defendant  paid  a 
composition  for  it.  Thirty-one  calves  were  born  in  that 
year  at  Mardyke,  all  except  one,  which  died,  were  sold 
as  sucklers  a  few  days  after  their  birth,  and  the  cows 
were  removed  to  Pigtails ;  the  cows  that  were  dry  were 
suffered  to  remain  at  Mardyke*  The  sums  tendered 
were  the  tenth  part  of  what  the  calves  were  sold  for.  It 
was  stated,  that  a  calf  could  live  on  the  same  food  with 
its  mother  at  about  three  or  four  months  old,  but  at  an 
earlier  period  might  be  sustained  upon  artificial  food. 

Mr.  Marryatty  Mr.  RoupelL,  and  Mr.  Bolland,  for  the 
Plaintiff. 

The  verdict,  in  finding  that  the  sum  tendered  was  the 
value  of  the  calves  estimated  at  the  period  when  they 
were  by  law  titheable,  assumes  that  the  owner  is  entitled 
to  set  out  the  tithe  when  he  disposes  of  the  calves,  how- 
ever 
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1822.  ever  early  that  may  be  after  their  birth.  But  the  legal 
time  for  tithing  calves  is  when  they  are  fit  to  be  weaned, 
and  can  subsist  without  the  dam,  on  the  same  food 
which  the  dam  lives  on.  The  rule  is  ao  laid  down  in 
Croft  v.  Blake  (a\  and  Beignolds  v.  Vincent  (6),  and  in 
the  different  text  books  and  treatises*  Burn's  Eccle- 
siastical Law.  (c)  Degge's  Parson's  Counsellor,  (d)  Toller 
on  Tithes,  (e)  In  Welch  v.  Uppill  (/),  the  question  was 
at  what  period  the  parson's  title  to  tithe  lambs  vested; 
and  it  was  held  that  the  right  accrued  upon  their  birth, 
but  it  was  admitted  on  all  sides  that  they  were  not  to 
be  tithed  till  fit  to  be  weaned.  And  this  means  whgn 
they  can  be  weaned  naturally  and  support  themselves. 
But  here  they  were  sold  before  the  period  of  weaning, 
for  they  were  sold  for  the  purpose  of  being  suckled  by 
other  cows.  There  may  be  an  exception  to  the  usual 
rule  of  tithing,  when  there  is  a  single  calf,  or  a  number 
less  than  ten :  the  parson  there  has  a  tenth  of  the  value, 
and  the  occupier  has,  in  some  cases,  been  allowed  to 
sell  it  and  pay  the  tenth  of  the  price.  But  in  that  case 
the  parson  has  the  tithe  of  the  milk  from  the  time  when 
the  calf  is  taken  away.  Here,  on  the  contrary,  the 
cows  were  removed  to  another  place  to  evade  the  tithing 
of  the  milk :  the  cows  which  were  dry  being  suffered  to 
remain,  proves  this  to  have  been  intentional. 

The  tithe  of  the  hay  was  not  properly  set  out,  the 
fork  only  having  been  used.  The  only  legal  mode  of 
tithing  hay  is  by  the  rake,  St  aught  on  v.  Hide  (g) :  and 
bad  weather  will  not  justify  a  deviation  from  that  mode, 

(a)  Gwill.  530.  (b)  Bunb.  135. 

(c)  Vol.  iii.  p.  498.  \d)  P.  *.  c.  6. 

(e)  P.  141. 

(/)  1  Brod.  4r  Bing.  84.  3  B.  Moore,  330.   See  JetMuon  ?.  Ron- 
ton, Daniel,  121.     5  Price,  510. 
(g)  Gwill.  $66. 

Frankh/n 
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Franklyn  v.  Gooeh.  (a)  And  it  does  not  appear  that  1820. 
that  excuse  existed.  The  whole  of  the  hay  roust  be  set 
up  in  cocks,  Collyer  v.  Hemes,  (4)  From  the  mode 
adopted  here  a  considerable  portion  was  left  behind. 
Besides  this,  the  tithe  was  rexatiously  set  out,  frequent 
notices  being  sent,  and  only  small  parts  tithed  at  once, 
which  is  not  the  proper  mode,  Hall  v.  MackeU  (c) 

Mr.  Nolan,  Mr.  Boteler,  and  Mr.  Abraham  for  the 
Defendant. 

The  Defendant  is  not  chargeable  with  any  unfairness 
in  the  removal  of  the  cows.  His  two  farms  are  both 
within  the  parish ;  and  if  the  impropriate  rector  leases 
the  tithes  in  different  shares,  the  farmer  is  not  bound 
to  take  notice  of  that ;  the  cows  were  not  taken  beyond 
the  parish.  The  calves  are  by  law  titheable  when  they 
can  be  separated  from  the  dam,  but  it  is  not  necessary 
that  they  should  be  able  to  live  upon  the  same  food. 
That  additional  qualification  is  introduced  by  Burn  and 
some  other  writers ;  but  is  not  to  be  found  in  Degge9  or 
In  Croft  v.  Blake,  or  Reignold  v.  Vincent.  '  According  to 
Kenyan  v.  West  (d),  a  single  calf  is  to  be  tithed  by  the 
parson  receiving  a  tenth  part  of  the  value  when  it  is 
taken  from  the  cow  to  be  sold  or  killed ;  without  refer- 
ence to  the  period  at  which  this  separation  takes  place. 
In  Welch  v.  Uppill  this  point  did  not  arise ;  besides 
which  that  and  several  other  cases  apply  to  lambs, 
which  are  distinguishable  as  to  the  mode  of  tithing  from 
calves.  Lambs  are  dropped  at  about  the  same  time  of 
the  year,  and  consequently  the  weaning  is  almost  simul- 
taneous; the  whole  flock  is  therefore  tithed  together, 

(a)  3  Anstr.  682.     Owill.  1441. 

(b)  3  Anstr.  954.     GwilL  1489. 

(c)  G will.  1460.     3Anstr.9\S.  (d)  Gwill.  541. 

and 
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1822.        and  it  seems  that  a  custom  to  tithe  them  on  Si*  Mark's 

*  day  may  be  good,  Bedford  v.  SambelL  (a)     But  calves 

v.  are  born  singly  at  different  periods,  and  this  mode, 

TvT  ID  

therefore,  cannot  be  adopted  with  them.  The  con- 
sequence of  the  law,  as  stated  on  the  other  side,  would 
be,  that  if  a  farmer  has  ten  calves,  he  must  keep  them 
all  till  they  are  weanable;  he  cannot  sell  any  of  them, 
though  the  convenience  of  his  farm  may  fairly  require 
it.  If  he  has  less  than  ten,  the  tithe  is  to  be  paid  in 
money,  and  he  may  sell  or  keep  them ;  but  if  he  sells 
them  as  sucklers,  he  must  pay  instead  of  the  actual 
price,  the  increased  value  which  they  would  bear  when 
weanable,  in  addition  to  which  the  tithe  of  the  milk 
must  also  be  paid. 

It  having  been  left  to  the  jury  to  consider  whether 
the  setting  out  of  the  tithe  hay  was  fraudulent  or  vex- 
atious, their  finding  has  negatived  that  charge.  There 
is  no  rule  that  the  whole  of  a  field  must  be  tithed  at 
once.  According  to  Hall  v.  Machet,  and  Erskine  v. 
Ruffle  (4),  the  field  may  be  tithed  in  parts,  if  cut  at  dif- 
ferent times  fairly  and  without  vexation,  or  if  the  state 
of  the  weather  requires  it:  the  only  rule  is,  that  all 
which  is  cut  must  be  tithed  at  once,  and  it  does  not  ap- 
pear that  that  rule  was  departed  from  in  this  case.  Nor 
is  it  necessary  that  the  rake  should  be  used  in  tithing: 
no  tithe  is  due  of  involuntary  rakings.  2  Inst.  652. 
1  Roll.  Abr.  64-5.  Johnson  v.  Aubrey{c\  Green  v.  Hun(d\ 
Anon,  (e)  It  must,  however,  be  shewn  that  the  rakings 
were  minus  voluntarie  dispersed,  and  hence  in  Morisoris 
case,  cited  in  Grysman  v.  Lewis  (f\  a  custom  to  pay  a 

(a)  GwiU.lOSS.  (b)  GwilL96\. 

(c)  Cro.  Elk.  660.  (d)  Cro.  Elk.  702.     Guriil.  215. 

(e)  1  Freem.  .73*.     Gwill.  562. 

(/)  Cro.  Elk.  446.     Moore,  454.     Gwill.  165. 

tenth 
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tenth  part  of  the  corn  in  the  sheaf  for  the  tithes  of  all  in 
the  sheaf  and  of  all  which  is  raked,  was  held  void,  as 
the  farmer  might  put  less  in  the  sheaf  and  leave  more  to 
be  raked ;  this  was  because  the  custom  as  laid  was  not 
confined  to  involuntary  rakings,  but  would  have  ex- 
tended to  such  as  were  covinous.  And  the  case  of 
StaugMon  v.  Hide  does  not  go  further,  for  the  custom 
as  stated  there  was  not  to  rake  generally,  and  therefore 
it  was  bad  for  the  same  reason.  Now  here  there  was 
no  fraud,  but  the  tithe  was  set  out  as  equally  as  it  could 
be  done. 

Mr.  Marryatty  in  reply,  cited  Howard  v.  Booingdon(a)9 
where  a  custom  to  set  out  the  tithe  of  barley  and  oats  in 
cocks,  without  raking,  was  set  up,  but  the  Court  decreed 
that  the  corn  scattered  round  the  cocks  was  to  be  raked 
up  before  the  tithe  was  set  out,  and  that  the  plaintiff 
was  entitled  to  take  away  the  tithes,  with  the  rakings 
thereto  belonging. 

The  Master  of  the  Rolls. 

The  case  involves  two  questions,  whether  the  tithe  of 
hay  for  the  Defendant's  lands  was  duly  set  out  in  the 
year  1813;  and,  secondly,  whether  the  sum  which  was 
tendered  by  the  Defendant  to  the  Plaintiff  in  that  year 
in  lieu  of  the  tithe  of  his  calves,  was  the  real  value  of 
what  the  Plaintiff  was  entitled  to.  The  latter  question 
having  been  argued  first,  I  will  consider  it  first. 

On  the  part  of  the  Defendant,  it  has  been  argued  that 
the  occupier  ought  not  to  be  placed  in  difficulties  by 
being  fettered  in  the  management  of  his  farm,  if  he 
deals  with  it  bond  Jtde9  without  any  view  of  rendering 
the  tithe  less,  and  in  the  same  way  as  if  he  was  under 

(a)  4  Wood,  546. 

com- 
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1S22.  composition.  It  was  also  contended  that  the  circum- 
stance of  his  removing  the  cows  ought  to  make  no 
difference.  In  this  latter  argument  I  agree;  and  I  am 
also  clearly  of  opinion  that  in  considering  the  tithe  of 
the  calves  no  regard  is  to  be  bad  to  that  of  milk,  they 
being  quite  distinct.  The  Defendant's  two  farms  being 
in  the  same  parish,  it  is  a  mere  accident  that  they  do 
not  render  tithe  to  the  same  person ;  it  is  only  because 
the  tithe-owner  has  split  the  tithes  between  different 
persons.  When  removed,  the  milk  was  liable  to  tithe 
in  the  same  parish ;  bis  having  a  composition  in  the 
other  farm  might  be  an  inducement  to  bim  to  remove 
them;  but  that  is  not  to  be  considered  on  a  question 
relating  only  to  the  tithe  of  calves. 

Now  this  is  not  the  case  of  an  odd  number  of  calves, 
or  where  any  difficulty  arises  from  there  being  the  same 
owner  with  land  in  different  parishes.  There  were 
thirty  calves,  and  all  clearly  titheable  in  the  same  place. 
It  is  a  mixed  tithe ;  not  proedial  arising  from  the  land, 
but  from  animals  fed  upon  the  land.  The  young  of 
animals,  milk,  and  wool,  are  of  the  same  genus ;  and  as  to 
all  of  them  the  tithe-owner  is  entitled  to  the  tenth  part 
of  the  thing  itself;  for  it  is  of  importance  to  remember 
that  the  law  does  not  recognize  tithe  in  money,  and  it  is 
only  from  necessity  that  money  is  had  recourse  to  when 
the  number  is  under  ten.  When  these  thirty  calves 
were  born,  the  tithe-owner  was  entitled  to  some  three 
of  them.  I  say  some  three,  because  till  they  are  set 
out  he  cannot  have  a  right  to  any  particular  ones;  but 
he  has  a  general  inchoate  right  to  three.  They  are 
his  property,  and  the  farmer  is  bound  to  set  them  out 
for  him.  It  makes  no  difference  that  it  is  not  ascer- 
tained which  of  them  he  is  to  have.  The  farmer  cannot 
sell  them ;  for  if  he  does,  he  sells  three  that  belong  to 
the  tithe-owner. 

Then 
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Then  what  is  the  proper  period  for  the  tithing?  It  1S22. 
is  universally  admitted  that  the  right  attaches  when  the 
animal  is  dropped,  but  that  there  is  tb  be  some  interval 
between  the  birth  and  the  setting  out;  and  it  is  said 
that  the  tithe  is  to  be  set  out  at  the  time  of  weaning. 
Then  what  is  that  time?  It  is  argued  that  they  may  be 
weaned  at  the  age  of  a  week  or  two,  and  may  live  with* 
out  milk,  and  thrive  well;  but  by  all  the  evidence  it 
appears- that  if  left  to  nature  they  would  not  be  weaned 
for  at  least  three  months,  and  that  till  then  they  cannot 
live  on  their  natural  nutriment  It  has  been  observed 
that  in  Degge  and  some  other  authorities  it  is  laid  down 
that  they  are  to  be  tithed  when  they  are  fit  to  be  weaned 
and  to  live  without  the  dam,  not  adding  that  they  must  be 
able  to  live  on  the  same  food.  But  even  if  the  autho- 
rities did  stop  there,  what  is  the  meaning  of  it  ?  Does 
it  refer  to  the  time  when  it  is  physically  possible  for 
them  to  be  sustained  by  artificial  food  ?  Does  it  allude 
to  the  different  contrivances  by  which  their  lives  may 
be  preserved?  When  being  able  to  live  without  the 
dam  is  spoken  of,  must  it  not  mean  being  able  to  live 
upon  the  food  provided  by  nature  for  animals  of  that 
kind  ? 

But  let  us  look  at  the  authorities.  In  Croft  %  case  (a) 
the  defendant  insisted  on  a  custom  to  set  out  the  tithe 
of  lambs  on  St.  Mark's  day,  which  the  Court  held  to  be 
void,  and  declared  the  proper  time  to  be  when  they  are 
fit  to  live  without  the  dam,  and  thrive  on  the  same  food 
which  the  dam  lives  on,  and  when  the  owner  weans  his 
own.  In  Bedford  v.  Sambell[b)  a  custom  to  tithe  lambs 
on  St.  Mark's  day  was  set  up ;  it  was  an  entire  custom, 
containing    other    things    that   were   for   the    benefit 

(a)  Gwill.  630.  (A)  Gwill.1058- 

Of 
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1822.  of  the  parson,  and  the  Court  thought  it  might  be 
sustainable,  and  sent  it  to  trial.  The  Lord  Chief  Baron 
Smythe  there  observed  that  it  could  not  be  a  reasonable 
time  for  tithing  the  lambs,  as  they  could  not  all  live  at 
that  time  without  the  dam.  Baron  Eyre  thought  it  un- 
reasonable, as  it  was  proved  that  lambs  fell  at  all  times 
from  Christmas  to  near  Midsummer,  and  could  not  live 
before  ten  weeks  old:  be  thought,  however,  that  the 
custom  might  be  good,  as  part  of  it  was  for  the  benefit 
of  the  parson.  In  another  case  of  Lister  v.  Foy{a\ 
where  a  similar  custom. was  alleged,  it  was  declared  that 
such  lambs  as  could  live  without  the  ewes  on  St.  Mark's 
day  should  be  tithed  then  according  to  the  custom,  and 
the  others  when  they  could  live  without  them. 

These  authorities  fix  the  general  rules  applicable  to 
the  young  of  animals,  shewing  when  they  are  to  be 
separated  from  the  mother  to  be  handed  over  to  the 
parson.  The  law  says  that  he  is  to  receive  the  animal 
not  instanter  on  the  birth,  but  when  it  can  reasonably 
maintain  itself.  This  has  always  been  the  rule.  In  the 
case  of  Welsh  v.  Uppill,  Mr.  Justice  Richardson  lays  it 
down,  that  "  neither  the  owner  of  the  ewes  can  compel 
the  owner  of  the  tithe  to  accept,  nor  can  the  owner  of 
the  tithe  compel  the  owner  of  the  ewes  to  set  out  the 
tithe  of  lambs,  until  they  are  able  to  subsist  without 
their  dams."  The  consequence  of  this  rule  may,  per- 
haps, sometimes  prove  troublesome,  and  occasion  in- 
convenience on  both  sides.  The  farmer,  if  he  is  desirous 
to  sell,  must  make  an  agreement  with  the  tithe  owner; 
otherwise  they  must  wait  the  period  at  which  the  one  is 
bound  to  set  out,  and  the  other  to  take  the  tithe.  I 
think,  therefore,  that  it  cannot  be  said  that  this  point 
has  been  properly  determined,  for  it  is  clear  that  the 

(a)  GwiU.579. 

sum 
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sum  tendered  was  not  the  value  of  the  calves  at  the  time        1S23. 
when  they  are  by  law  tithable.     On  this  part  of  the 
therefore*  there  must  be  a  new  trial. 


With  respect  to  the  other  question,  that  of  the  tithing 
of  the  hay,  I  shall  not  enter  into  all  the  points  of  it;  for 
it  is  a  sufficient  ground  for  granting  a  new  trial  if  it  was 
not  considered  upon  all  the  principles  relating  to  it  I 
do  not,  therefore,  advert  to  the  alleged  inequality  of  the 
cocks,  the  irregularity  of  the  distances  between  them, 
the  frequent  notices  that  were  sent,  or  the  circumstance 
deposed  to,  that  part  was  carted  away  before  the  tithe 
was  set  out  I  do  not  go  into  the  question  how  far  the 
state  of  the  weather  and  convenience  may  dispense  with 
setting  out  the  whole  at  once,  and  allow  of  cutting  and 
setting  out  by  fractions^  it  being  always  a  question  for  a 
jury,  whether  it  has  been  done  vexatiously  or  not,  and 
as  that  may  be  said  to  be  comprehended  in  their  general 
verdict 

I  am  not,  however,  satisfied  with  respect  to  the 
rakings,  and  upon  that  ground  I  think  a  new  trial  ought 
to  be  granted.  I  am  the  more  disposed  to  do  so  from 
the  course  which  the  argument  has  taken ;  for  it  is  quite 
new  to  me  to  hear  that  the  cases  on  rakings  apply  to 
bay.  The  old  cases,  and  what  is  said  by  Lord  Cake, 
refer  to  corn.  The  doctrine  of  the  Levitical  law  applies 
to  gleanings;  they  are  not  to  be  tithed,  unless  collusive : 
but  I  never  before  heard  this  applied  to  hay.  It  would 
open  the  door  to  continual  frauds.  The  regular  way  of 
making  hay  is  by  the  fork  and  rake ;  this  is  what  all  the 
witnesses  say.  The  apology  used  here  is  the  weather, 
admitting  that  the  rake  is  in  genera)  the  legitimate  in- 
strument. The  fork  must  of  necessity  leave  a  great 
deal;  and  to  collect  the  fair  produce  of  the  field  the 
rake  must  also  be  used.     If  it  were  at  the  option  of  the 

P  p  farmer 
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1822.  farmer  either  to  use  it  or  not,  the  consequence  would 
be,  that  when  tithe  in  kind  was  payable,  the  fork  alone 
would  always  be  used.  The  case  of  Staughton  v.  Hide 
decided,  what  has  been  long  the  law,  that  a  custom  to 
dispense  with  raking  is  not  good.  I  know  of  no  reason 
or  authority  for  supposing  that  the  law  dispenses  with 
die  tithe  of  the  rakings  of  hay  as  it  does  of  corn.  If 
there  has  been  a  mistake  upon  this  point,  it  is  proper 
that  it  should  be  reconsidered.  If  this  was  held  out  to 
the  jury,  and  they  acted  upon  it,  I  cannot  be  satisfied 
with  a  verdict  founded  on  such  principles. 

Upon  the  evidence,  I .  think  it  is  proved  that  the 
Defendant  directed  the  tithe  to  be  properly  set  out,  and 
that  there  was  no  intention  on  his  part  to  deprive  the 
Plaintiff  of  his  fair  proportion  :  but  it  is  admitted  that 
the  rakings  ipere  left;  and  this  is  apologized  for  by 
stating  that  the  wet  season  induced  them  to  depart  from 
the  use  of  the  rake,  and  employ  the  fork  only :  but  this 
is  not  followed  up  by  shewing  that  the  weather  was 
always  so  bad :  if  it  could  not  be  taken  up  at  first,  why 
did  they  not  afterwards  collect  the  rakings  when  it  was 
fine,  for  it  was  stated  that  there  were  three  successive 
fine  days,  during  which  the  hay  was  still  lying  in  the 
flat  If  they  could  not  do  it  at  one  time,  there  was 
nothing  to  prevent  them  from  doing  it  during  these 
intervals  of  fine  weather.  It  being  clear,  then,  that*, 
according  to  the  general  law,  the  mode  of  tithing  is  bf 
the  fork  and  rake,  and  that  there  was  in  this  instance 
deviation,  which  could  only  be  justified  by  necessity, 
do  not  think  that  the  farmer,  on  whom  the  onus  li 
has  proved  that  necessity ;  for  without  contrasting 
evidence,  it  appears  to  me  that  the  statement  of  the 
having  been  intermediate  fine  weather  is  not  con 
dieted.  I  think,  therefore,  that  the  Plaintiff  was 
in  refusing  to  take  the  tithe,  it  not  having  been  set 
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in  the  proper  manner.     There  must,  therefore,  be  a        1822. 

new  trial  on  this  question  also.  »     ' 

1  Bea&block 

V. 

'  Tyleb, 


It  was  afterwards  arranged  that  the  question  as  to  the       July  ss. 
tithe  of  calves  should  be  stated  in  the  form  of  a  case  for    - 
the  opinion  of  a  court  of  law.  —  Reg.  Lib.  A.  1821, 
fo.711. 


The  issue  as  to  the  tithe  of  hay  was  tried  again,  and  The  verdict 

on  the  first 


a  verdict  found   for  the  plaintiff  in  equity.     The  de-  triaj  of 
fondant  abandoned  the  case.     On  the  cause  coming  in  issue  in  a  tithe 
for  further  directions  and  costs,  the  Master  of  the  Rolls  for  the  De- 
decided  that  the  defendant  must  pay  the  costs  of  the  ^ndant» in 

*  consequence 

suit  so  for  as  it  related  to  the  tithes  of  hay  and  calves;  of  a  nrisdirec- 

but  His  Honour  thought  that  the  defendant  was  not  to  *°J  °f  Jjjj£  on 

bear  the  costs  of  both  trials,  as  the  verdict  in  the  first  the  second 

had  proceeded  on  what  had  been  said  by  the  learned:  ^  pontiff 

Judge,   and   in   such  cases  where   there   had   been   a  the  costs  of 

mistake,  which  had  not  resulted  from  the  jury  finding  motion  for  a 

contrary  to  the  evidence  or  to  the  Judge's  directions,  it  n«w,  trial»  an,d 
J  ° ...       of  the  second 

had  been  the  course  at  law,  and  he  believed  in  equity  trial,  given 

also,  not  to  give  to  the  party  finally  succeeding  the  costs  ?|aJnSjthf 

of  both  trials.  but  no  costs 

given  of  the 

The  order  directed  the  defendant  to  pay  the  costs  of 
the  suit  so  far  as  it  related  to  the  tithes  of  hay  and  calves, 
and  also  the  costs  of  the  second  trial  and  of  the  motion 
for  the  new  trial,  not  giving  costs  on  either  side  as  to 
the  first  trial.  —  Reg.  Lib.  A.  1821.  fo.  2604. 


first  trial* 


i 
an  i 


i 
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Jtdy  24.  MARSACK  v.  FARLOW. 

In  a  rait  to      HHHIS  was  a  bill  to  set  aside  a  post-obit  bond.    An 
obtiuJwnti^  injunction  had  been  obtained,  upon  the  Plaintiff 

an  injunction    paying  into  Court  the  sum  originally  advanced  by  the 

the  principal '  Defendant,  with  interest. 

and  interest 

will  b*  order. 

ed  into  Cotat,       Mr.  Hart,  on  the  part  of  the  Defendant,  now  moved 

S3to°4e  *■*  *»  8um  mi8ht  *»  Paid  out  to  *•  Defendant,  or 
Defendant       that  the  injunction  might  be  dissolved.     He  observed 

that  there  could  be  no  dispute  about  the  right,  for  what- 
ever might  be  the  result  of  the  suit,  the  Defendant  must 
at  least  be  entitled  to  this  sum ;  and  mentioned,  that  in 
a  late  case  of  a  similar  nature,  Marsack  v.  Jaciso*)  the 
money  had  been  paid  out  to  the  Defendant. 

■ 

Mr.  Heald  and  Mr.  Kerne  on  the  other  side. 

The  Lord  Chancellor. 

This  is  not  according  to  the  rule  of  the  Court  The 
Court  will  not  pay  money  out  to  the  Defendant  at  the 
institution  of  the  suit  The  Plaintiff  will  not  dispute 
your  right  to  the  money  if  he  succeeds  in  the  suit;  but 
he  disputes  your  right  to  receive  the  money  back  unless 
he  obtains  a  decree  for  setting  aside  the  bond.  I  re- 
member the  order  in  the  other  case  very  well,  it  was  by 
consent     I  should  not  have  made  it  without 

Motion  refused  with  costs. 
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JOHNES  v.  CLAUGHTON.  July  35. 

R.  HART  and  Mr.  Simpkinson  moved  that  one  Where  a  re- 
Jfc*.  migh.  «J  ._*«  for  .  <»■,.»*  Jj^j 

in  trespassing  on  the  estate  in  question  in  this  cause,  other  persons 
, .  ,  .      .  c  .  not  permitted 

which  was  in  the  possession  of  the  receiver.  without  the 

It  was  stated  by  affidavit,  that  Morgan  had  turned  bis  J»«  of  *• 

J  ...  Court  to  ea- 

eattle  on  part  of  the  estate,  claiming  a  right  of  common ;  ter,  under  a 

the  receiver  had  impounded  them;  he  replevied,  and  c.la^mojfa 
persisted  in  the  trespass.     The  estate  had  been  for  some  mon  not  pro- 
years  inclosed  and  let     Notice  of  the  motion  had  been  SmIl   "*" 
served  on  Morgan,  but  he  did  not  appear. 

The  Lord  Chancellor. 

If  at  the  time  when  the  receiver  was  appointed,  this 
person  had  been  in  the  exercise  of  the  right  of  common 
which  he  claims,  the  appointment  of  a  receiver  could 
not  be  understood  to  interfere  with  that  exercise.  On 
the  other  hand,  if  that  was  not  the  case,  the  Court  will 
not  permit  him,  without  leave,  to  exercise  an' alleged 
right  of  common  abandoned  for  several  years ;  and  here 
I  understand  that  the  estate  had  been  inclosed  for  some 
years,  and  let  as  an  inclosed  farm.  But  I  do  not  know 
whether  it  would  not  be  going  too  far  to  commit  him  at 
once ;  the  better  way  will  be  to  restrain  his  action,  and 
to  make  an  order  upon  him  not  to  trespass  again,  (a) 


His   Lordship  doth  order  that   R.  Morgan  be  re- 
strained, by  the  injunction  of  this  Court,  from  turning 

(a)  See  Angel  v.  Smith,  9  Fes.  33$. 

P  p  3  cattle 


574 


CASES  IN  CHANCERY. 


1822. 


JOHNES 

Claughton. 


cattle  into  the  farm  called  C.  in  the  Plaintiff's  bill  men- 
tioned ;  or  exercising  any  right  of  common  on  the  estate 
in  question  in  this  cause,  or  doing  any  act  to  disturb 
the  possession  or  enjoyment  of  the  tenant  of  the  said 
farm,  until  the  further  order  of  this  Court.  And  it  is 
ordered,  that  he  also  be  restrained  from  taking  any  step 
in  the  replevin  action  brought  by  him  for  distraining 
cattle  trespassing  upon  the  said  farm,  until  the  further 
order  of  this  Court.  And  it  is  ordered,  that  the  said 
M.  Morgan  be  at  liberty  to  go  in  before  the  Master  and 
be  examined  pro  interesse  suo,  as  to  the  said  farm  and 
right  of  common ;  and  for  that  purpose  it  is  ordered, 
that  the  Plaintiff  do  forthwith  exhibit  interrogatories 
before  Mr.  C.  one,  &c.  for  the  examination  of  the  said 
R.  Morgan. 

Reg.  Lib.  A.  1821.  fo.  2662. 


Rolls. 
July  25. 

In  a  suit  for  a 
partition  and 
an  account, 
the  Defendant 
improperly 
disputing  the 
PlaintinV 
title,  ordered 
to  pay  so 
much  of  the 
costs  as  re- 
lated to  the 
account,  and 
to  the  proof 
of  thePlain- 
tiffi*  title. 


HILL  v.  FULBROOK. 

rpHIS  was  a  bill  by  the  three  daughters  of  T.  JFW- 
brook  deceased,  against  their  brother,  claiming  to 
be  tenants  in  common  with  him,  in  certain  estates  of 
which  he  was  in  possession,  insisting  that  he  was  solely 
entitled :  it  prayed  a  partition,  and  an  account  of  the  - 
rents  and  profits.  The  decree  declared  the  Plaintiffs 
and  the  Defendant  to  be  entitled  as  tenants  in  common, 
and  directed  enquiries  and  an  account  of  the  rents  and 
profits.  The  cause  now  coming  on  for  further  direc- 
tions, the  accounts  were  directed  to  be  carried  on,  and , 
a  partition  was  decreed ;  the  only  question  was  that  of 
costs. 


Mr.  Roupcll  for  the  Plaintiffs  argued,  that  the  suit 
having  been  occasioned  by  the  Defendant's  unjustly  dis- 
puting 
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puting  their  title,  the  costs  ought  to  be  thrown  upon        1822. 
him. 

'  Mr.  Wingjield  and  Mr,  Skirraw  for  the  Defendant 

The  Master  of  the  Rolls  said,  that  so  far  as  it  was 
a  suit  for  a  partition,  if  there  was  no  more  expence  in- 
curred than  what  would  be  necessary  in  a  simple  par* 
tition,  the  costs  must  follow  the  usual  rule ;  but  if  any 
additional  costs  were  occasioned  by  the  Plantiffs  proving 
their  title  in  consequence  of  the  Defendant  disputing  it, 
the  Defendant  must  pay  them.  The  account  of  the 
rents  and  profits  was  rendered  necessary  by  his  im- 
properly resisting  the  Plaintiffs'  claim,  and,  therefore, 
so  much  of  the  costs  as  related  to  the  account  must  be 
borne  by  him. 


His  Honour  doth  order,  that  it  be  referred  to  the 
Master  to  tax  the  Plaintiffs  their  costs  of  this  suit  to 
this  time,  in  the  doing  of  which  the  said  Master  is  to 
distinguish  how  much  thereof  has  arisen  from  the  said 
W.  F.  setting  up  an  exclusive  right  to  the  whole  of  the 
property  in  question  in  this  cause,  and  of  taking  the 
account  already  taken,  and  make  a  separate  report 
thereof;  and  it  is  ordered,  that  so  much  of  the  said 
costs  as  shall  appear  to  have  arisen  from  the  said  W.  F.'s 
setting  up  an  exclusive  right  to  the  whole  of  the  pro- 
perty in  question  in  this  cause,  and  of  taking  the  ac- 
count already  taken,  be  paid  by  the  said  W.  F.  to  the 
said  Plaintiffs. , 

Reg.  Lib.  A.  1821.  fo.  2547. 


Pp  * 
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1822. 


Jtdy  27.  COX  *  CHAMPNEYS. 

A  mortgagee    rilHE  Plaintiff  was  the  second  incumbrancer  upon  an 
of  &  West  I  * 

iiufia  estate  estate   of   the    Defendant    Sir    T.  &  CAampneys, 

^ J!^        «tuate  in  the  JF«*  /*<&».    The  Defendants  J.  and  P. 

possession, 

will  not  be       Vaugkan  were  the  first  incumbrancers.     An  order  had 
ronrignee  by    ^Hsen  ma<fe  on  the  first  of  June  last  by  the  Vice  Cban> 

the  Court,       cellor,  upon  the  motion  of  the  Plaintiff,  -and  upon  the 
unless  the  r 

mortgage-        consent  of  the  Defendants  </•  and  P.  Vaugkan,  for  the 

a OTenratf18  appointment  °f  *  manager  and  consignees,  and  the  De> 
that  purpose,  fendants  J.  and  P.  Vaugkan  were  to  be  at  liberty  to  pro- 
pose themselves  as  consignees.  A  motion  was  now  madoi 
on  the  part  of  the  Defendant  Sir  T.  S.  Champneys,  to 
discharge  this  order,  upon  the  ground  that  the  Plaintiff's 
securities  were  impeached  by  the  answer. 

Mr.  Hart  and  Mr.  Wakefield  in  support  of  the 
motion. 

The  Attorney^General,  Mr.  Home,  and  Mr.  WiU 
braham  against  it. 

The  Lord  Chancellor  refused  the  motion;  but  said, 
that  if  the  Defendant  chose  to  oppose  it,  the  first  mort- 
gagees could  not  be  appointed  consignees,  and,  there- 
fore, that  part  of  the  order  which  allowed  them  to  pro- 
pose themselves  nftust  be  varied.  They  may,  if  they 
please,  take  possession.  They  may  make  it  part  of  the 
contract  that  they  shall  have  the  consignments ;  but  I 
am  of  opinion  that  if  a  mortgagee  of  a  West  India 
estate  has  not  a  contract  that  he  shall  have  the  consign- 
ments, and  if  he  does  not  take  possession,  be  cannot 
have  any  such  emolument  from  the  estate.    If  that  were 

allowed^ 
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allowed,   the    second    mortgagee  would   move   far  a       1822. 
receiver  and  consignee,  and  the  first  mortgagee  would 
be  appointed,  and  thus  circuitously  obtain  an  advantage, 
which  he  could  not  have  obtained  directly,  (a) 


His  Lordship  doth  order  that  the  order  made  in  this 
canse,  bearing  date  the  21st  day  of  June  1821,  be  varied 
by  omitting  the  words  "  and  the  said  Defendants  J.  V. 
and  RV.  are  to  be  at  liberty  to  propose  themselves 
before  the  said  Master  to  be  appointed  such  consignees; " 
and  it  ds<  ordered,  that  the  said  order  of  the  21st  day  of 
Jtme  1821  be  without  prejudice  to  the  said  J".  V.  and 
P.  V.  taking  possession  of  the  said  estate  and  premises, 
in < case  they  shall  be  advised  so  to  do. 

Reg.  Lib.  A.  1821.  fo.  2501. 

(a)  See  Bunbury  v.  Winter,  1  Jao.  £  Walk.  255. 


BENSON  v.  CHESTER. 


July  97. 


A    DECRETAL  order  had  been  made  in  this  cause,  A  Plaintiff 
***  directing  an  enquiry  as  to  what  was  due  to  the  {^e°to°ex- " 
Defendants  upon  a  bond,  and  enjoining  them  from  pro*  amine  a  ex- 
ceeding on  it  in  the  mean  time.     An  ordec  was  after*-  witness,  on 

wards  made  by  the  Vice-Chancellor  on  the  11th  ofjulu,  giving  security 

for  costs, 
upon  the  motion  of  the  Plaintiffs,  A.  Benson  and  J.  Ben- 

son,  giving  them  leave  to  examine  the  other  Plaintiff, 

J.  Smithy  as  a  witness  on  the  reference,  upon  their  giving 

security  to  be  approved  by  the  Master  for  the  payment 

to  the  Defendants  of  such  costs  as  the  Plaintiffs  might 

be 
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be  ordered  to  pay  to  the  Defendants  in  the  progress  of 
the  suit.  A  motion  was  now  made  on  the  part  of  the 
Defendant  to  discharge  this  order. 

The  Attorney-General  and  Mr.  Roots  in  support  of 
the  motion. 


It  is  a  general  rule  that  one  plaintiff  cannot  be 
mined  as  a  witness  for  the  others,  Casey  v.  Beachfield  (a\ 
Phillips  v.  Duke  of  Buckingham  (b)9  Mayor  and  Aldermen 

of  Colchester  v. (c),  Hewatson  v.  Tookey.  (d)  In 

the  last  of  these  cases,  the  decision  in  Troughton  v.  Get- 
ty  (e\  by  which  a  defendant  was  allowed  to  examine  a 
plaintiff,  was  reprobated.  {/)  The  indemnity  from  costs 
which  the  order  attempts  to  give  to  this  Plaintiff  is  in* 
effectual:  the  defendants  may  nevertheless  have  re- 
course to  him  if  the  costs  should  be  given  against  the 
Plaintiffs.  This  continuing  interest  in  the  costs  is  an 
objection  which  cannot  be  got  over.  Vaughan  v.  War- 
rail,  (g) 

Mr.  Hornet  on  the  other  side,  stated,  that  the  Plaintiff 
Smith  was  insolvent,  and  there  was  therefore  no  pro- 
bability of  the  Defendants  resorting  to  him  for  costs, 
and  that  the  tendency  of  his  examination  would  be  to 
diminish  his  estate.  It  would  be  a  great  hardship  on 
the  other  Plaintiffs  to  be  deprived  of  his  testimony,  as 
they  might,  if  this  decretal  order  had  not  been  made, 
have  moved  to  strike  his  name  out  as  a  Plaintiff,  and 
make  him  a  Defendant. 


(a)  1  Eq.  Ca.  Abr.  225.         (Jb)  1  Vern.  950.         (c)  1  P.  W.  S95. 
(d)  2  Dick.  799.  (e)  1  Dick.  382. 

(/)  See  Birds.  Owen,  Mote. 312.  Armiter  v.  Swanton,  Amb.395. 
Walker  v.  Wing  field,  15  Vet.  178. 
(g)  2  Swan.  305. 

The 
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The  Lord  Chancellor. 

I  apprehend  that  when  a  plaintiff  moves  to  strike  out 
the  name  of  a  co-plaintiff,  and  make  him  a  defendant,  if 
the  Court  makes  the  order,  the  defendant  who  was  a 
plaintiff  can  never  be  again  involved  in  the  costs  with 
the  remaining  plaintiffs. 


Benson 

v. 
Chester. 


If  the  order  for  the  enquiry  gives  the  plaintiff  a  right 
to  examine  a  co-plaintiff,  this  second  order  is  un- 
necessary. If  it  does  not,  the  question  is,  whether  it  is 
according  to  the  practice  to  make  such  an  order.  No 
general  rules  of  practice  can  be  made  that  will  not  be 
harsh  in  some  particular  instances,  but  still  it  is  better 
to  adhere  to  them  for  the  sake  of  preventing  general 
mischief.  This  order  does  not  alter  the  Plaintiff's 
character  as  to  liability  to  costs.  It  requires  the  other 
Plaintiffs  to  give  security  for  such  costs  as  all  the  Plain- 
tiffs may  be  ordered  to  pay :  but  if  the  Plaintiffs  should 
be  ordered  to  pay  costs,  how  do  we  know  that  the 
Defendant  may  not  say  that  he  does  not  care  for  the 
security;  that  he  has  an  order  for  all  the  Plaintiffs  to 
pay,  and  that  he  will  enforce  that  order  against  which- 
ever of  them  he  pleases,  without  going  into  actions  upon 
the  security.  It  is  said  that  if  this  decretal  order  had 
not  been  made,  Smith  might  have  been  made  a  Defend- 
ant, and  then  examined ;  but  if  the  parties  choose  to  take 
a  short  order  of  this  sort,  they  are  then  in  the  same 
situation  as  if  they  had  gone  to  a  decree  with  all  these 
persons  Plaintiffs. 
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Julyti.  LORD  r.  WORMLEIGHTOX. 


Aicgctor       rpHIS  was  a  creditor's  suit.     The  Defendant  Won* 
tocbcntor  Uighton,  the  executor,  having  died,  the  suit  wai 

his  reproeot-    revived  against  his  representatives.     At  the  time  of  his 

stives  w  not 

bound  to  pro-  death,  the  papers  in  the  cause,  and  his  documents  tnd 

doce  the  pa-     vouchers  relating  to  it,  were  in  the  hands  of  his  solicitor; 

pen  in  nts  ° 

pouesuon  for   who  now  retained  them,  claiming  a  lien,  his  bill  of  costs 
of  JSeouse!     not  having  been  paid  by  the  present  Defendants,  who 
hb  bill  of        employed  a  different  solicitor.     They  now  moved  tint 
being  paid.       ^e  former  solicitor  might  be  ordered  to  permit  inspec- 
tion of  the  papers  and  documents,  and  to  produce  them 
when  necessary  for  the  purposes  of  the  cause.    The 
motion  had  been  made  before  the  Vice-ChanceUor,  who 
declined  making  the  order,  and  wished  it  to  be  moved 
before  the  Lord  Chancellor. 

Mr.  Weiherell  and  Mr.  Roupell,  in  support  of  the 
motion,  cited  Ross  v.  Laughton  [a\  and  CommereU  v. 
Poynton  (6),  ruling,  that  whether  the  solicitor  leaves  his 
client,  or  is  discharged  by  him,  he  cannot  refuse  to 
allow  the  papers  and  documents  to  be  used  for  the  pur- 
poses of  the  cause,  for  which  alone  they  were  put  into 
his  hands.  Having  a  lien  on  the  fund,  he  will  himself  be 
benefitted  by  the  production.  They  stated  that  without 
these  papers  the  Defendants  would  be  unable  to  make 
out  their  discharge,  and  alluded  to  the  case  of  Georges  v. 
Georges  (c),  where  the  Lord  Chancellor  was  of  opinion 
that  the  solicitor's  lien  could  not  extend  to  the  original 
will  of  his  client 

(a)  1  Vet.SfB.  349.  (6)  1  Swan.  1.  (c)  18  Vet.  294. 

Mr. 
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Mr.  Home  on  the  other  side.  1828. 

This  is  not  a  case  like  Commerett  v.  Poynton,  where 
the  solicitor  spontaneously  retired  from  the  cause;  the 
client's  representatives  have  ceased  to  employ  him  in  it 
His  lien  on  the  papers  is  undoubted,  and  the  question 
is,  whether  that  lien  is  to  be  rendered  useless  by  quali- 
fying it  in  the  manner  proposed.  The  papers  are  of  no 
value  except  for  the  purposes  of  the  cause,  and  if  the 
solicitor  is  to  produce  them  whenever  they  are  required 
for  those  purposes,  the  right  of  retaining  them  becomes 
merely  nugatory.  Whenever  any  use  can  be  made  of 
them  he  must  deliver  them  up,  and  when  they  are  of  no 
use  he  may  keep  them.  For  all  practical  and  beneficial 
purposes  the  client  has  them.  Can  it  be  right  that  he 
should  be  at  liberty  to  change  his  solicitor,  after  he  has 
laid  out  considerable  sums  in  the  cause,  and  without 
paying  him,  have  all  the  benefit  of  the  papers  ?  If  the 
lien  is  to  subsist,  it  must  be  made  effectual,  so  as  to  give 
the  solicitor  a  substantial  security. 

The  Lord  Chancellor. 

I  have  no  conception  that  it  is  possible  to  argue  that 
a  solicitor  having  made  a  will  for  bis  client,  has  any  lien 
upon  it.  He  engages  to  make  an  instrument  effectual 
for  the  purposes  of  the  testator,  which  it  cannot  be  unless 
it  is  produced  elsewhere.  There  is  no  pretence  for  any 
lien.  So  I  have  no  doubt  that  where  a  solicitor  dis- 
charges himself,  he  cannot  prevent  his  client  from  having 
the  use  of  the  papers ;  for  when  he  begins  the  cause,  I 
apprehend  that  he  engages  to  continue  to  act  till  the 
end  of  it;  and  I  remember  Mr.  Justice  Heath  and 
Mr.  Justice  Butter  said,  that  if  he  did  not  go  through 
with  it,  instead  of  having  a  lien,  he  could  not  bring  an 
action  for  his  bill,  (a) 

(a)  See  14  Vet.  973. 

This 
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1822.  This  case   is  very  important,   and  I  shall  take  an 

opportunity  of  consulting  with  the  Master  of  the  Rolls 
and  the  Vice-Chancellor  upon  it.  The  executor  em- 
ployed this  solicitor  till  his  death;  his  representatives 
now  employ  another;  and  the  question  is,  whether  I  am 
bound  to  say,  not  that  he  has  no  lien  upon  the  papers, 
but  that  it  is  so  modified  that  he  may  hold  them  against 
all  the  world  except  for  the  purposes  of  this  cause,  and 
that  he  is  only  to  have  a  lien  on  the  fund  when  it  is 
wound  up ;  or  whether  he  has  a  right  to  say  that  he 
shall  not  be  discharged,  and  have  the  papers  taken  away, 
without  being  paid.  And  considering  how  much  a 
solicitor  must  now  disburse  if  the  client  does  not  pay 
him  at  the  time,  it  comes  to  be  a  very  serious  thing 
to  say  that  the  client  shall  be  able  to  discharge  a  solicitor, 
who  has  carried  on  the  cause  at  a  great  expence,  without 
paying  him. 

It  is  said,  that  if  he  produces  the  papers  in  the  Master's 
office,  he  derives  the  same  benefit  from  them  as  if  he 
continued  in  the  cause;  but  I  doubt  that:  he  may  say 
that  with  respect  to  the  fund  he  would  rather  trust  to 
his  own  exertions,  than  to  those  of  another. 

He  may  transfer  the  papers  to  the  new  solicitor,  the 
latter  paying  the  bill  of  costs,  and  taking  the  benefit  of 
the  lien.  And  as  he  has  a  right  to  bring  an  action  for 
his  bill,  and  as  he  may  thus  transfer  to  the  solicitor 
coming  into  his  place  the  benefit  of  the  lien,  I  think  it 
would  be  a  greater  hardship  on  him  to  make  him  pro- 
duce them  than  upon  the  client  to  refuse  it  My  present 
impression  is,  that  he  ought  to  be  able  to  make  use  of 
the  non-production  of  the  papers  in  order  to  get  at  what 
is  due  to  him.  I  am  now  stating  an  opinion,  contrary 
to  what  I  thought  at  the  time  when  the  cases  cited  were 
before  me.     I  think  it  is  better  that  the  point  should  be 

settled, 
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settled,  and  I  shall  therefore  consider  of  it  with  the        1822. 
Master  of  the  Rolls  and  the  Vice-Chancellor. 


The  motion  was  afterwards  refused. 


HORRIDGE  *  FERGUSON. 


Rolls. 
July  30. 


j£NN  POWNALL  by  her  will,  dated  in  June  1814,  Gift  to  such 

after  giving  several  legacies,  directed  the  residue  of  j}ren  ^f  J  \g 

her  property  to  be  divided  amongst  such  of  the  children  and  C,  as 

of  Thomas  Henley,  Mary  Henley,  William  Henley,  Eliza-  j„g  at  tne  teg^ 

beth  Henley,  and  James  Henley,  as  should  be  born  in  tatrix's  death, 

lawful  wedlock,  and  living  at  her  decease,  or  the  issue  of  SUch  of  them 

such  of  them  as  should  be  married,  in  equal  shares  and  M  ■hpuld  be 

^  married,  in 

proportions,  as  and  when  they  should  arrive  at  their  equal  shares. 

respective  ages  of  twenty-one  years,  or  day  or  days  of  or  COn§!JJ^ 

marriage,  which  should  first  happen.  to  mean  and, 

and  the  chil- 
dren and 
At  the  time  of  %the  death  of  the  testatrix  there  were  grandchildren 

two  children  of  Thomas  Henley  living;  he  had  also  had  equally  en- 
a  son  who  had  died  leaving  five  children,  and  a  daughter  titled- 
who  died  leaving  two  children  :  these  were  all  living  at 
the  death  of  the  testatrix.  Mary  Henley  had  one  child, 
William  Henley  two,  and  Elizabeth  Henley  one,  all  of 
whom  were  living  at  the  death  of  the  testatrix,  but  who 
had  no  children.  James  Henley  died  before  the  testatrix, 
unmarried.  The  residue  having  been  ascertained  under 
the  decree  in  this  cause,  a  petition  was  presented,  pray- 
ing that  it  might  be  divided  into  four  parts ;  one  part 
to  be  paid  to  the  child  of  Mary  Henley,  one  to  the  child 
of  Elizabeth  Henley,  another  to  the  children  of  William 

Henley, 


M         1     • 


*rui«lr 
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Spraagy  and  the  same  reasoning  applies.  By  under-  1822. 
standing  the  word  or  grammatically,  you  cannot  make  HorbiiT 
sense  of  the  passage  without  inserting  something  else ;  ^  v. 
but  by  using  that  latitude  of  construction  which,  in  such 
oases,  the  Court  is  in  the  habit  of  resorting  to,  and  con- 
verting it  into  an d,  the  whole  is  made  consistent,  and  all 
the  members  of  the  family  are  let  in. 

Reg.  Lib.  A.  1821.  fo.  2068. 


Ferguson. 


LENG  v.  HODGES. 


Rolls. 
Aug.  J. 


UNDER  the  will  of  Charles  Leng,  and  the  decree  A  fund  paid 
j  i        j  j     •     Av«  *l     t^       out  to  persons 

and  several  orders  made  in  this  cause,  the  De-  entitled  to  it 

fendant  Maty,  the  wife  of  Thomas  Bailey,  was  entitled  subject  to  the 
to  the  dividends  of  a  sum  standing  in  the  name  of  the  0f  a  female 

Accountant-General,  which,  in  the  event  of  her  dying  of  advanced 

.       age  havng 
without  leaving  any  ehild  or  children  who  should  arrive  children,  on 

at  the   age  of  twenty-one,  was  to  devolve  upon  the  their  recog- 
Plaintifls.     She  had  had  two  children  who  died  young,  fund  in  case 
and  she  was  now  of  the  age  of  sixty-nine  years.     The  happening.0 
Plaintiffs  having  agreed  with  the  Defendants  Thomas 
Bailey  and  his  wife  for  the  purchase  of  the  life-interest 
of  the  latter,  a  petition  was  presented  praying  a  transfer 
of  the  fund  in  question  to  them. 

Mr.  Roupell,  in  support  of  the  petition,  mentioned 
that  orders  had  frequently  been  made  for  transfers  of 
sums,  the  right  to  which  depended  on  the  contingency 
of  a  female  dying  without  issue,  in  cases  where  she  was 
of  an  advanced  age. 

The  Master  of  the  Rolls  said,  that  orders  of  that 
description  had  sometimes  been  made,  upon  the  parties 

Q  q  giving 
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1899.  ^  giving  security  to  refund  the  money  in  the  event  of  any 
children  being  born;  but  he  thought  that  the  Court 
would  not  venture  to  act  upon  these  probabilities  without 
requiring  security;  and  upon  the  case  of  Fraur  v. 
Fraser(a)  being  mentioned,  where  a  similar  order  was 
made  upon  the  recognizance  of  the  parties,  he  thought 
that  would  be  sufficient. 

Reg.  Lib.  B.  1821.  fo.  1749. 

(a)  Frater  v.  Frater,  Rolls,  30th  November  1814.  —  J.  Frater, 
by  his  will,  bequeathed  the  residue  of  his  property  to  Margaret 
Frater,  to  be  paid  and  payable  on  the  day  of  her  marriage,  and  set- 
tled upon  herself  and  her  issue;  but  in  the  event  of  her  death  before 
marriage,  the  residue  was  to  devolve  upon  the  two  youngest  chil- 
dren of  Ann  Macdonnell,  in  equal  shares.  The  testator  died  in 
1800:  his  executors  invested  the  residue  in  the  purchase  of  1750*. 
consols,  and  Margaret  Frater  not  having  married,  they  suffered  the 
dividends  to  accumulate  to  the  amount  of  545/.  The  bill  was  filed 
against  the  executors  by  Margaret  Frater  and  the  two  youngest 
children  of  Ann  Macdonnell,  stating,  that  the  former  was  still  un- 
married, and  fifty-five  years  of  age,  and  that  they  had  agreed  upon 
a  division  of  the  fund  between  them,  and  praying  that  it  might  be 
transferred  to  them ;  and  it  submitted,  that  if  a  transfer  should  not 
be  directed,  the  plaintiff  Margaret  Frater  was  entitled  to  the 
accumulated  dividends,  and  to  the  future  dividends,  during  her  life. 
The  cause  was  heard  before  the  Master  of  the  Rolls  (Sir  W.  Gramt\ 
and  the  following  decree  was  made :  — 

His  Honour  doth  declare,  that  the  plaintiffs  are  entkled,  subject 
to  the  contingencies  of  the  plaintiff  Margaret  Frater  marrying  and 
having  issue,  to  the  residue  of  the  estate  and  effects  of  the  said  tes- 
tator, John  Frater ;  and  it  being  admitted,  that  the  said  Margaret 
Frater  is  of  the  age  of  fifty-five  years  and  unmarried,  his  Honour 
doth  order,  that  upon  the  plaintiff's  entering  into  a  recognizance, 
to  be  approved  by  the  Master,  to  refund  the  1750/.  bank  3/.  per 
cent,  annuities  and  545/.  cash,  and  the  dividends  accrued  and  to 
accrue  on  the  said  annuities,  in  case  the  plaintiff  Margaret  Frater 
shall  marry  and  have  issue,  it  be  referred  to  Mr.  Car,  one,  &c,  to 
tax  all  parties  their  costs  of  this  suit,  as  between  solicitor  and  client, 
in  case  the  parties  differ.  And  it  is  ordered,  that  the  defendants  do, 
out  of  the  said  545/.,  retain  their  costs,  and  pay  to  the  plaintiffs  their 
costs  when  taxed.  And  it  is  ordered  and  decreed,  that  they  do 
transfer  the  1750/.  bank  3/.  per  cent,  annuities,  and  pay  the  dividends 
accrued  thereon,  and  the  residue  of  the  said  545/.  to  the  plaintiffs. 
—Reg.  Lib.  A.  1814.  fo.  S3. 

A  similar 
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A  similar  order  was  made  on  petition  in  Stokes  v.  Smith,  Rolls,         1822. 
13th  February,  1824.  —Reg.  Lib.  B.  1823.  fo.  449. 

In  Defflis  v.  Goldschmidt,  1  Mer.  417.;  19  Ves.566.9  the  decree 
directed  an  enquiry,  what  sum  would  be  proper  to  be  set  apart  to 
answer  certain  legacies  of  2000/.  each  given  to  the  children  of  T.  G. 
thereafter  to  be  born :  in  making  which  enquiry,  the  Master  was 
to  have  regard  to  the  age  of  T.  G.  See  also,  Payne  v.  Long,  cited 
\9' Fes.  SIX. 


FARQUHARSON  v.  BALFOUR.  July  24. 27. 

Aug.  3.  5. 

Tj^XCEPTIONS  having  been  taken  to  the  Defend-  After  an  an- 

ant's  answer,  the  Master,  on  the  26th  of  February^  j^orted  jn. 

reported  it  insufficient      On  the  11th  of  March   the  sufficient,  an 

Plaintiff  obtained  an  order  for  leave  to  amend,  and  for  amend,  and 

the  Defendant  to  answer  the  amendments  and  excep-  for  the  De- 

r     fendant  to 

tions  together :  this  order  was  not  served  on  the  De-  answer 

fendant  till  the  Sd  of  May.     The  Defendant,  on  the  JJ^JJ?* 

2d  of  May,  filed  exceptions  to  the  Master's  report ;  and  tions  together, 

on  the  4th  of -May  obtained  an  order  for  setting  them  JJefaJdant C 

down :  this  order  was  served  upon  the  Plaintiff  a  day  from  taking 
«  exceptions  to 

or  two  after.  the  ^^^  jf 

it  be  served 
before  the  ex- 
Mr.  Agar,  on  the  part  of  the  Plaintiff,  now  moved  ceptions  are 

that  the  exceptions  might  be  taken  off  the  file,  and  that  8et  down- 

the  order  for  setting  them  down  might  be  discharged ; 

contending  that  they  were  irregular,  in  being  filed  after 

the  order  for  answering  amendments  and   exceptions 

together. 

Mr.  Hart  and  Mr.  Daniell  for  the  Defendant  urged, 
that  there  was  no  particular  time  limited  for  filing  ex- 
ceptions to  a  report  of  insufficiency,  and  that  the  De- 
fendant might  file  them  at  any  time,  unless  he  had 
submitted  to  answer  by  obtaining  an  order  for  time,  or 

Q  q  2  unless 
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1822.        unless  an   attachment  for  not  answering  had   issued 

*  -    -  against  him.     The  consequence  of  the  rule,  as  insisted 

Fabquharson     °  •* 

v.  upon  by  the  other  side,  would  be,  that  a  plaintiff,  by 

Balfoub.      using  expedition  in  obtaining  an  order  to  amend  and 

answer  the  amendments  and  exceptions  together,  might 

always  prevent  the  defendant  from  taking  the  opinion 

of  the  Court  on  the  exceptions. 

The  Lord  Chancellor. 

I  think  the  question  turns  upon  this:  the  Master 
reports  the  answer  insufficient.  Suppose  you  then  move 
for  leave  to  amend,  and  for  the  Defendant  to  answer 
amendments  and  exceptions  together,  and  having  ob- 
tained that  order,  serve  it  on  the  Defendant,  I  should 
think  it  very  difficult  to  say  that  he  could  then  file  ex- 
ceptions to  the  report,  without  applying  to  the  Court 
for  leave  to  file  them,  and  to  have  the  order  discharged. 
But  as  you  had  not  served  the  order,  I  do  not  know 
whether  the  exceptions  were  not  in  time. 


July  27.  ]Vfr#  Agar  mentioned  that  the  order  to  answer  amend- 

ments and  exceptions  together  was  served  before  the 
Plaintiff's  exceptions  to  the  report  were  set  down, 
before  which  time  he  contended  that  they  were  not 
regarded ;  and  he  cited  Hall  v.  Mulliner  (a)  and  Gil- 
dart  v.  Moss  (b\  ruling  that,  until  exceptions  to  a  report 
are  set  down,  they  will  not  prevent  its  confirmation. 


The  Lord  Chancellor. 

Aug.  5.  I  have  made  enquiries  as  to  the  practice,  and  I 

understand,  it  is  the  unanimous  opinion,  that  exceptions 

(a)  2  Dick.  604. 

(b)  4  Fes.  617.  ei  vid.  Mole  v.  Smith,  1  Jac.  $  Walk.  670. 

to 
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V, 

Balfour. 


to  a  Master's   report  being    carried   into    the    office        1822. 

amounts  to  nothing ;  there  must  be  an  order  to  set  them  _        T 

°  m  Farquharson 

down.  And  if  a  motion  is  made  for  leave  to  amend, 
and  for  the  Defendant  to  answer  amendments  and  ex- 
ceptions together,  and  the  order  is  made  and  served 
before  the  exceptions  to  the  report  are  set  down,  the 
exceptions  go  for  nothing.  But  if  you  get  the  ex- 
ceptions set  down  before  the  order  is  served,  then  the 
order  is  too  late. 


The  Lord  Chancellor  made  the  order  as  prayed, 
without  costs. 


Aug,  5. 


Ex  parte  CLARKE. 

In  the  Matter  of  the  Dowager  Duchess  of  Norfolk, 

a  Lunatic. 


1820. 
Dec.  22. 

1821. 
Feb.  3. 

1822. 

March  26. 

Aug.  5. 


TTNDER  a  settlement  made  in  the  year  1771,  upon  No  jurisdio 
^    the  marriage  of  the  late  Dowager  Duchess  of  Nor-  aftgrtoe^eath 
Jblkj  her  real  estates  were  limited  after  the  death  of  of  the  lunatic, 
herself  and  her  husband,  and  in  default  of  issue,  to  her  question  of 

right  heirs,  heirship;  but 

°  in  a  case  of 

disputed  heir- 

The  commission  of  lunacy  issued  in  April  1816,  and  iJ&JiE?* 

J  r  J  session  was, 

on  the  22d  of  June  in  that  year  the  usual  reference  was  under  the  cir- 

made  to  the  Master  to  approve  of  committees  and  to    •  en  t0  tn£ 

enquire  who  were  the  heirs  at  law  and  next  of  kin ;  and  parties  re- 
ported by  the 
Master  to  be  the  heirs  at  law. 
A  party  claiming  to  be  heir  to  the  lunatic  permitted,  after  the  possession  of  the 
estates  had  been  given  up  to  the  parties  reported  to  be  the  heirs,  to  inspect  deeds 
and  documents  remaining  in  the  Master's  office,  which,  it  seems,  may  be  retained 
till  a  proper  investigation  has  taken  place. 


Qq  3 


also 
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1820.  also  whether  it  would  be  fit  and  proper  that  a  receiver 
should  be  appointed  of  the  real  estate,  and  if  so,  to 
approve  of  a  proper  person.  By  a  subsequent  order 
advertisements  were  directed  for  persons  claiming  to  be 
heir  at  law  or  next  of  kin  of  the  lunatic,  or  claiming 
any  estate  or  interest  in  reversion  or  remainder  in  her 
estates,  to  come  in  before  the  Master  and  make  their 
claims.     The  Master  appointed  a  receiver. 

The  Master  reported  that  Sir  JE.  F.  Stanhope,  J.  Par* 
sons,  Alary  the  wife  of  D.  Burr,  and  Ann  &  Davis,  were 
the  co-heirs  of  the  lunatic  Claims  were  made  before 
him  on  behalf  of  other  persons,  particularly  by  Bobai 
Jackson,  who  contended  that  he  was  the  heir  at  law  of 
the  lunatic,  and  went  into  evidence  in  support  of  his 

claim:  it  was  stated  bv  him  that  be  understood  from 

* 

the  Master  that  his  decision  as  to  the  claims  of  the  co- 
heirs would  not  be  conclusive,  except  with  reference  to 
the  appointment  of  committees,  and  that  on  that  account 
he  took  no  objections  to  the  report,  and  suffered  it  to  be 
confirmed  without  excepting.  The  Earl  Digby,  Sir 
E.  F.  Stanhope,  and  Z>.  Burr  were  appointed  committees 
of  the  person  and  estate :  the  receiver  was  continued. 

The  lunatic  died  in  October  1820  without  issue: 
upon  which  petitions  were  presented  by  the  persons 
reported  to  be  her  co-heirs,  praying  that  they  might  be 
let  into  possession  of  her  real  estates.  Jackson  was  at 
this  time  abroad  in  South  America. 

Mr.  Heald  appeared  for  Jackson  to  oppose  the  peti- 
tions, and  stated  his  absence  from  England,  and  that 
the  time  which  had  elapsed  had  not  admitted  of  any 
communications  with  him  since  the  death  of  the  lunatic 
In  letters  previously  written  he  had  spoken  of  return- 
ing, and  it  was  believed  that  as  soon  as  the  intelligence 

of 
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of  the  lunatic's  death  reached  him  he  would  return  to        1820. 
England,  and  prosecute  his  claim  to  the  estates,  although       „   T  !v 

i  .  •*£*  parte 

the  persons  who  acted  for  him  in  this  country  were  not       Clarke. 

authorized  to  undertake  legal  proceedings  for  that  purpose. 
He  contended  that  the  Master's  report  could  not  be  con- 
clusive as  to  the  title,  and  could  have  no  effect  except  with 
respect  to  the  management  of  the  affairs  of  the  lunatic 
during  her  life;  the  question  of  the  right  to  these 
estates  was  open,  and  was  now  at  issue,  and  the  Court 
ought  not  in  the  lunacy  to  do  any  thing  that  would  pre- 
judice the  right  of  either  of  the  contending  parties. 
But  it  would  be  throwing  great  difficulties  in  the  way  of 
Jackson  if  the  adverse  party  were  to  be  put  into  pos- 
session ;  it  would  be  placing  them  on  very  unequal  foot- 
ing in  the  litigation  that  must  ensue:  he  therefore 
pressed  that  the  order  should  be  suspended,  till  there 
should  have  been  an  opportunity  of  communicating  with 
Jackson. 

Mr.  Hart,  in  support  of  the  petitions,  relied  upon  the 
Master's  report,  and  urged  that  as  the  Court  must  give 
up  the  possession  to  some  one,  and  as  it  did  not  possess 
in  lunacy  any  adequate  means  of  trying  the  title,  it 
must  treat  the  persons  reported  by  the  Master  as  the 
real  heirs. 

The  Lord  Chancellor. 

The  Court  has  been  in  the  habit  of  bringing  before 
it  the  persons  who  would  be  the  next  of  kin  and  the 
heirs  at  law,  if  the  lunatic  died  at  the  moment,  not  for 
the  purpose  of  trying  their  title,  but  for  its  own  pro- 
tection. It  cannot,  however,  be  said  that  the  Master's 
report  is  at  all  satisfactory ;  for  the  parties  may  not  put 
themselves  to  the  expence  of  trying  their  right  to  an 
heirship  that  may  turn  out  to  be  worth  nothing:  the 

Q  q  4  report 
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■illusive.    I  do  not  recollect  acv  Izsuzct 

m 

T'.szuiv  at  the  death  of  the  lunate,  i^l  I 
vuac  die  Court  has  done  in  such 


r  __-:u*iip  permitted  the  petitions  to  stand  OTer 

_   _iic  .J  *-ime,  that  Mr.  Jackson^  if  he  should  arrive, 

?    onLiLur,  might  take  any  other  steps,  and  eight 

_^   .  H^arch  amongst  the  documents  in  the  Master's 

^cc     Jie   solicitor,    however,    declined   making  any 

....•ex'  ^arch,  and  had  not  received  any  intelligence 

1":?  Lord  Chancellor  having  previously  said  that 
c  vould  dispose  of  the  matter  to-day,  as  it  must  be 
j'nu^ht  to  a  conclusion  one  way  or  the  other,  observed 
.•i&l  lie  was  in  great  difficulty.     His  jurisdiction  in  the 
juacy  was  gone,  but  it  did  appear  to  him  that  he  must 
juusider  the  persons  who  had  all  along  been  treated  as 
.teirs  to  be  entitled  to  the  possession.     Let  the  pos- 
>*>»ion,  therefore,  be  delivered  to  them ;  but  I  have  no 
rejection  to  its  being  stated  that  it  is  to  be  without 
yrtjudice  to  the  right  of  any  other  person.     I    have 
nothing  to  do  with  it  except  in  two  ways ;  one  on  the 
question  whether  the  committee  should  be  allowed  to 
:vcaiii  the  possession,  setting  up  a  title  in  himself:  there 
I   think    I   have  jurisdiction,   and  I  lately  refused   to 
vcrmit  a  committee  to  do  so.     The  other  wav  in  which 
I  have  jurisdiction  is  in  ordering  the  possession  to  be 
^iven  up  to  the  reported  heirs  at  law.     I  have  juris- 
diction also  to  direct  that  the  receiver  shall  receive  the 
rents  in  arrear ;  and  then  my  power  is  gone.     I  shall 
make   this   order,  declaring   that  the  Court  does  not 
think  proper  to  go  into  the  question  whether  the  one 
ivirtv  or  the  other  is  entitled,  and  that  the  estates  are  to 
Iv  irfven  up  to  those  who  are  the  reported  heirs ;  and 

the 
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the  receiver  must  have  the  possession  so  far  as  to  be 
able  to  collect  the  rents. 

Mr.  Sugden,  on  the  part  of  the  Hod.  C.  Fitzroy, 
stated  that  there  was  a  question  as  to  part  of  the  estates, 
whether  they  were  not  his  property,  which  it  was  pro- 
posed to  have  decided  by  a  reference  to  the  Master. 

The  Lord  Chancellor  said  he  had  no  jurisdiction 
in. the  lunacy  to  decide  that  question ;  but  upon  the  con- 
sept  of  all  parties  the  reference  was  directed. 


Ex  parte 
Clajlkb. 


The  order  declared  that  the  Lord  Chancellor  did  not 
think  proper  to  interfere  in  the  question,  Whether  R. 
Jackson,  or  the  petitioners,  were  entitled  to  the  real 
estates  of  the  late  Duchess  as  her  heirs  or  heir  at  law. 
It  ordered  the  receiver  to  continue  to  act  until  the  ar- 
rears of  the  rents  and  profits  due  at  the  time  of  the 
decease  of  the  late  Duchess  should  be  fully  paid  and 
satisfied;  and  upon  receipt  thereof  he  was  to  deliver  up 
the  possession  to  the  parties  whom  the  Master  by  his 
report  found  to  be  the  co-heirs  at  law.  A  reference  was 
directed  as  to  the  part  to  which  the  Hon.  C.  Filzroy  had 
laid  claim. 


In  the  month  of  September  1821  Jackson  returned  to 
England.  Shortly  afterwards,  a  commission  of  bankrupt 
issued  against  him,  and  a  petition  was  now  presented  by 
him  and  his  assignees,  stating  that  since  the  Master's 
report  he  had  procured  other  evidence  in  support  of  his 
title,  and  that  further  evidence  might  be  obtained  from 
an  inspection  of  the  deeds  and  writings  which  still  re* 
mained  in  the  Master's  office,  and  praying  that  the  peti- 
tioners might  be  put  in  the  same  situation  as  Jackson  would 

have 


1882. 
March  26. 
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kzvebem  m,  V  he  had  been  hi  Ex^mmdM 
the  besricg  <x  the  fbrraer  prtrtJweg;  that 
hare  petmwtOTi  to  imperc  the  deeds  and 
make  copies  and  extracts,  with  Ebertr  to  apply  fcrfcr- 
iief  alter  so*  inspection-  The*  possession  of  tk 
had  been  gnrtn  op  pnrscact  to  die  order  of  Ae 


;  3d  o(Ftbrmary  1521. 


Mi.Hedd,  SajLHtyxood?  and  Mr.  PhSUmart  far 
the  petitioners,  argued  that  the  claim  of  Jn  I  *■  oaght 
not  to  be  prejodioed  by  the  order  made  in  has  wtmrwtn, 
and  that  it  most  be  considered  as  giving  the  other  par- 
ties onlj  a  qualified  possession,  subject  to  the  farther 
order  of  the  Court;  the  jurisdiction  of  which  was  not 
gone  by  the  death  of  the  lunatic  Ex  parte  Grim* 
stone.{a)  With  respect  to  the  documents  in  the  Master*! 
office,  it  was  dear  that  the  Court  had  power.  They 
also  referred  \o*fflgg  r.  TOer.  (b) 

Mr.  Hart,  Mr.  Wingfidd,  Mr.  SfadxdZ,  and  Mr. 
Spence  on  die  other  side,  contended  that  after  the  pos- 
session had  been  delivered,  there  could  be  no  juris- 
diction in  lunacy  to  agitate  the  question  of  heirship. 
The  petition  besides  aimed  at  no  specific  relief  ex- 
cepting with  respect  to  the  documents,  the  right  10 
which  must  follow  the  possession  of  the  estate ;  and  so 
far  as  the  petitioners  were  entitled  to  the  inspection  of 
them,  they  might  obtain  it  by  a  bill. 

The  Lord  Chancellor. 

This  case  comes  before  me  under  singular  circum- 
stances. The  petitioners  pray  that  they  may  be  at 
liberty  to  inspect  the  deeds  and  writings  in  the  Master's 

(a)  Amb.  706. 

(b)  fDfat.552.    Bee  Be  Ftogerdd,*  Sckcf  L^f.439. 

office, 
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office,  and  to  take  copies  or  extracts,  and  that  they        1892. 
may  be  placed  in  the  situation  in  which  Jackson  would  ~ T   ~ 

have  been  if  he  had  been  in  England  at  the  time  of  the  Claeke. 
death  of  the  Duchess,  and  that  they  may  be  at  liberty  to 
apply  for  further  relief,  after  they  shall  have  inspected 
the  deeds  and  writings.  But  as  they  do  not  point  out 
what  they  mean  to  ask  afterwards,  it  does  not  appear  to 
me  necessary  to  consider  anything  but. the  documents. 
They  are  still  in  the  Master's  office,  and  cannot  be  got 
out  without  a  petition,  and  upon  such  a  petition  the  same 
question  would  arise;  for  I  do  not  admit  that  I  in- 
tended to  decide  the  right  to  the  title  deeds. 

The  principle  which  leads  the  Court  to  call  for  the 
next  of  kin  and  the  heir  at  law  of  lunatics,  is  to  receive 
from  the  persons  probably  entitled,  that  assistance  in 
the  protection  of  the  property  which  persons  having 
such  expectant  rights  will  be  likely  to  afford ;  but  the 
enquiry  is  not  considered  to  be  binding.  For  if  one  of 
the  committees  had  died,  the  grant  being  joint,  the 
committeeship  would  have  been  ended,  and  it  would 
have  been  necessary  to  have  an  order  for  a  new  ap- 
pointment, which  would  have  contained  a  direction  to 
enquire  who  were  then  the  heir  at  law  and  next  of  kin ; 
and  Jackson  might  have  come  in  under  that  order,  and 
have  raised  the  same  question  again. 

I  still  think  the  order  with  respect  to  the  delivery  of 
possession  was  right  It  does  not  declare  the  rights  of 
the  parties,  but  I  thought  that  the  receiver  ought  not  to 
retain  the  possession  longer.  My  present  opinion  is, 
that  the  reported  heirs  are  not  entitled  to  have  the  deeds 
and  writings  out  of  the  office,  on  the  ground  of  that 
order;  and  I  think  that  the  petitioners  ought  to  be 
allowed  to  inspect  them,  without  taking  copies;  and 

dial 
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1822.        that  I  ought  not  to  part  with  them  till  that  has  been 
%~  T    /     done. 

Ex  parte 
Cla&kb. 


The  order  directed  that  the  petitioners  should  be  at 
liberty  by  themselves,  their  counsel,  solicitors,  and 
agents,  to  inspect  the  title  deeds,  evidences,  documents, 
and  writings  relating  to  the  estates  of  the  lunatic,  de- 
posited in  the  office  of  the  Master ;  that  they  should  be 
allowed  six  weeks'  time  for  that  purpose  from  the  first 
day  of  Easter  term,  and  should  then  be  at  liberty  to 
apply  again. 


5.  Another  petition  was  now  presented  by  Jackson  and 

his  assignees,  stating,  that  in  the  course  of  the  inves- 
tigation it  had  been  discovered,  that  it  would  be  ma- 
terial to  ascertain  who  was  the  mother  of  Sir  John 
Scudamore,  afterwards  Viscount  Scudamore,  of  Holm 
Lacy,  son  of  Sir  James  Scudamore,  both  parties  claiming 
through  him ;  and  it  being  one  of  the  questions,  whether 
he  was  the  son  of  the  first  or  of  the  second  wife  of  Sir 
James ;  and  that  as  the  parish  registers  were  in  many 
respects  inaccurate  and  obliterated,  it  would  be  im- 
portant to  have  access  to  the  family  vaults  in  the  church 
of  Holm  Lacy,  in  order  to  inspect  the  plates  and  in- 
scriptions on  the  coffins  of  the  Scudamore  family,  es- 
pecially on  that  of  Viscount  Scudamore.  They  bad 
applied  for  that  purpose  to  the  vicar  and  to  the  chan- 
cellor of  the  diocese,  who  had  refused,  unless  the  consent 
of  the  representatives  of  the  family  could  be  obtained. 
Application  had  been  made  to  Sir  E.  Stanhope  and  the 
other  persons  reported  heirs,  for  their  consent,  which 
they  had  declined  to  give.  The  petitioners  prayed 
liberty  to  inspect  the  vaults  and  coffins  as  against  Sir 
E.  Stanhope  and  the  other  reported  heirs;  and  that  they 

might 
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might  be  restrained  from  opposing  any  obstacle  to  the        1822. 
petitioners  making  such  inspection.  22*  parte 


Mr.  Heald  and  Mr.  Phillimore  for  the  petitioners. 

Mr.  Hart,  Mr.  Wingjield,  Mr.  Skadwell,  and  Mr. 
Spence  on  the  other  side. 

The  Lord  Chancellor,  after  recapitulating  the  pre- 
vious proceedings,  said,  that  upon  the  occasion  when 
this  was  last  before  him,  he  thought  that  as  the  deeds 
were  still  in  the  Master's  office,  he  had  authority  to 
order  an  inspection  of  them,  and  stated  that  his  object 
was  that  it  might  be  established  who  was  the  heir  at 
law,  and  then  either  to  make  an  order  affecting  the 
estates,  or  if  he  had  not  jurisdiction  to  do  that,  to  make 
such  order  as  might  be  proper  with  respect  to  the  title 
deeds. 

It  is  clear  that  the  search  now  desired  may  furnish 
very  material  evidence.  It  is  a  different  question, 
whether  I  have  jurisdiction  to  order  the  parties  not  to 
oppose  it  I  confess  I  feel  great  difficulty  about  making 
such  an  order ;  but  this  I  can  say,  that  I  do  not  think 
I  shall  let  the  title  deeds  out  of  the  office,  unless  in 
some  way  this  inspection  is  obtained;  and  perhaps  I 
may  be  able  to  do  something  as  to  the  estates.  There- 
fore let  the  petition  stand  over,  and  try  what  can  be 
done. 


Clakkb. 
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Rolls. 

April  30. 
iday  2. 
Aug.  7. 

1825. 
July  18. 

Mortgage  by 
client  to  at- 
torney for 
costs  due  and 
to  become 
due,  held,  a 
valid  security 
for  the  costs 
then  due 
only. 


WILLIAMS  v.  PIGGOTT. 

BY  indenture  dated  the  18th  of  February  1819,  re- 
citing that  the  Defendant  had  employed  the  Plain- 
tiffs as  her  attornies  in  the  defence  of  certain  actions 
and  indictments,  and  other  business,  and  that  a  con- 
siderable sum  was  due  from  her  to  them,  for  managing 
and  conducting  the  said  defence  and  business,  and  that 
the  management  thereof  would  be  attended  with  future 
expence,  and  that  they  had  applied  to  her  to  give  them 
some  security  for  such  past  and  future  expences  if  the 
same  should  not  exceed  500/.,  the  Defendant  assigned 
and  covenanted  to  surrender  a  copyhold  estate  to  one  of 
the  Plaintiffs,  with  a  proviso  for  redemption  in  case  of 
her  paying  on  the  18th  of  February  1820  all  such  sums 
as  should  be  due  from  her  to  the  Plaintiffs  for  or  by 
reason  of  the  conduct  of  the  said  defence  and  business, 
or  in  anywise  relating  thereto,  or  to  any  other  matter,  if 
the  same  should  not  exceed  500/.,  or  if  the  same  should 
exceed  5002.,  then  upon  payment  of  that  sum. 


The  Plaintiffs  acted  as  attornies  for  the  Defendant 
for  several  months  after  the  date  of  this  deed.  The  bill 
prayed  an  account  of  the  costs  due  to  them,  that  the 
Defendant  might  pay  the  amount,  or  that  the  mortgage 
might  be  foreclosed.  The  Defendant  in  her  answer 
alleged  that  the  Plaintiffs  had  mismanaged  her  business, 
and  complained  of  their  having  declined  to  continue  to 
act  for  her,  while  some  of  the  matters  in  which  they  were 
employed  were  still  pending. 

Mr.  Home  and  Mr.  Wilbraham  for  the  Plaintiffs. 


Mr. 
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Mr.  Treslove  for  the  Defendant. 

A  solicitor  cannot  take  from  his  client  a  mortgage  for 
securing  future  costs.  It  was  decided  in  Jones  v.  Tripp(a) 
that  such  a  security  was  void,  and  it  was  considered 
doubtful  whether  it  could  be  made  available  even  as  to 
the  costs  incurred  at  the  time  of  its  execution.  Secu- 
rities given  by  the  client  to  the  solicitor,  during  the 
existence  of  that  relation,  have  always  been  looked  on 
with  proper  jealousy.  Draper's  Company  v.  Davis  (b% 
Walmsley  v.  Booth  (c),  Saunderson  v.  Glass  (d)f  Proof  v. 
Hines.  (?)  In  the  first  of  these  cases  the  securities  were 
ordered  to  be  delivered  up  immediately.  In  Walmsley 
v.  Booth  the  bill  was  filed  to  set  aside  the  bond,  and  it 
was  allowed  to  stand  as  a  security  for  what  was  really 
due,  on  the  ground  of  the  Plaintiff  having  submitted  to 
that  Here,  however,  the  bill  is  filed  to  enforce  the 
security ;  and  the  question  is,  whether  a  court  of  equity 
will  lend  its  aid  to  carry  such  a  deed  into  effect  If  such 
deeds  as  these  were  permitted,  they  would  continually 
be  resorted  to :  the  client  would  be  placed  at  the  mercy 
of  the  attorney,  and  the  latter,  secure  at  all  events  of  re- 
covering his  costs,  would  be  encouraged  to  lead  the 
client  into  wanton  litigation :  it  would  be  indifferent  to 
him  whether  the  client  succeeded  or  not ;  and  he  would 
have  no  inducement  to  exert  due  diligence.  It  appears 
also  from  the  answer,  that  the  Plaintiffs  deserted  their 
client  while  her  causes  were  pending:  this  conduct  is  a 
ground  of  objection  to  their  claim,  Cre$$ucell\.Byron.(f) 


1822. 


WlLUAMt 

V. 
PlGGOTT. 


Mr.  Home  in  reply. 

There  is  no  general  rule  that  an  attorney  may  not 
take  a  security  for  future  costs,  limited  to  the  amount 


(a)  Ante,  p.  322. 

(c)  2Atk.25. 

(e)  Cat.  temp.  Talk  111, 


(b)  2  Ath.  295. 
(d)  3Atk.Q96. 
(/)  14F«.271, 


that 
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that  may  be  justly  due.  It  does  not  prevent  the  tax- 
ation of  his  bill,  or  preclude  the  client  from  any  other 
remedy.  It  does  not  give  to  the  attorney  any  thing 
to  which  he  would  not  be  entitled  without  it;  it  merely 
secures  the  payment.  The  law  gives  the  attorney  a 
lien  on  the  papers,  and  the  fund  recovered,  both  for  past 
and  future  costs :  in  what  respect  is  a  lien  arising  from 
contract  between  the  parties  more  mischievous,  than 
that  which  arises  by  operation  of  law?  It  would  be 
different  if  this  were  a  deed  securing  to  the  attorney 
some  exorbitant  reward,  or  if  it  secured  him  the  amount 
of  his  bill  without  taxation :  but  even  in  cases  of  that 
description,  the  Court  has  not  gone  further  than  to  cut 
down  the  amount  to  what  should  be  found  due  upon 
taxation,  allowing  the  deed  to  stand  as  a  security  pro 
tanto.  WalmsUy  v.  Booth,  Saunderson  v.  Glass,  Newman 
v.  Payne,  (a) 


The  Master  of  the  Rolls. 

lug.  7.  I  ^°  not  propose  &*  present  to  go  fully  into  the  ques- 

tion which  this  case  gives  rise  to,  but  only  to  put  it  into 
a  train  that  may  perhaps  lead  the  parties  to  settle  what 
is  in  difference  between  them.  I  shall  direct  an  account 
of  what  was  due  from  the  Defendant  to  the  Plaintiffs  at 
the  date  of  the  security,  in  order  to  ascertain  the  sum 
which  in  any  event  they  will  be  entitled  to ;  for  I  appre- 
hend it  cannot  be  argued  that  a  security  may  not  be 
taken  from  a  client  for  what  is  due  from  him  at  the 
time.  The  question  has  been  whether  a  solicitor  can  ab 
ante  take  a  security  for  future  costs ;  and  even  the  opi- 
nion which  is  strongest  on  the  point,  that  of  the  Lord 
Chancellor,  admits  that  it  may  be  good  for  what  was  due 
at  the  time. 


(a)  2  Fift.jun.199. 


The 


CASES  IN  CHANCERY. 


601 


The  object  of  the  bill  is  to  enforce  a  mortgage  of 
a  copyhold  estate;  and  the  security  being  admitted, 
and  also  the  fact  that  there  had  been  advances,  and 
that  there  was  a  debt  due  at  the  time,  the  consequence 
follows  that  the  Plaintiffs  are  entitled  to  relief  to  that 
extent,  unless  there  be  any  rule  of  the  Court  prohibit- 
ing such  a  security  between  persons  in  the  relative 
situations  of  solicitor  and  client.  It  is  not  pretended 
that  there  was  any  fraud :  if  there  be  any  objection,  it 
arises  from  the  relation  ia  which  they  stood.  To  the 
extent  of  protecting  the  client  from  any  misconduct 
on  the  part  of  his  solicitor,  and  of  preventing  any 
thing  from  being  done  which  a  disinterested  solicitor 
would  not  advise,  the  practice  of  the  Court  may  reason- 
ably go;  but  supposing  that  there  is  no  fraud  or  im- 
position, and  no  doubt  of  the  debt  being  due,  or  of  the 
fairness  of  the  transaction,  if  it  is  not  attempted  to  pre- 
clude the  taxation  of  the  bill,  to  say  that  in  such  a  case 
the  security  is  void,  appears  to  me  to  go  beyond  any 
principle  or  authority.  If  it  were  Established  that  the 
security  is  bad  as  to  the  future  costs,  it  would  not  follow 
that  it  must  be  also  bad  as  to  the  other  part ;  for  it  is 
not  made  void  by  statute.  If  the  Court  considers  it 
bad,  it  is  only  in  the  exercise  of  its  discretion  in  regu- 
lating the  conduct  of  solicitors ;  the  Court  would,  there- 
fore, only  invalidate  it  pro  tanto,  allowing  it  to  stand  as 
a  security  for  the  amount  due  at  the  time. 


1822. 


Williams 

v. 
Piggott. 


I  do  not,  therefore,  see  any  objection  to  giving  the 
Plaintiffs  the  benefit  of  the  security,  so  far  as  I  have 
mentioned,  not  deciding  at  present  the  question  whether 
they  are  entitled  to  any  thing  beyond  it  in  respect  of 
the  subsequent  costs.  I  cannot,  however,  conceal  that 
the  Lord  Chancellor  has  intimated  a  strong  opinion 
upon  that  point,  considering  that  a  security  for  future 
costs  cannot  be  taken.     Whatever  my  own  opinion  on 

R  r  that 
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may  be,  if  I  presumed  to  entertain  a  doribt 
he  has  expressed  so  strongly,  I  should 
,  as  h  would  immediately  be  set  right 
I  hope  I  have  sufficiently  explained  my 
the  parties  to  see,  how  far  it  may  be  for  their 
to  meet,  and  whether  they  cannot,  by 
fix  upon  a  certain  sum  to  be  taken  by  the 
Unfortunately  fix-  the  Defendant  she  has  been  iuiulnni 
in  litigation  to  a  great  extent :  it  is  not,  however,  iav 
potable  to  the  Plaintiffs,  for  she  was  engaged 
she  became  their  client* 


The  decree  directed  the  Master  to  take  an 
of  all  sums  of  money  advanced  by  the  Plaintiffs  to  the 
Defendant,  and  to  tax  the  bills  of  fees  and  dithmw- 
ments  for  business  done  by  the  Plaintiffs  for  the  De- 
fendant up  to  the  18th  of  February  1819 ;  and  also  to 
tax  the  Plaintiffs*  costs  of  the  suit;  reserving  the  con- 
sideration of  the  question,  whether  the  security  given  by 
the  Defendant  to  the  Plaintiffs  was  a  valid  secant*  far 
their  bill  for  business  done  subsequently  to  the  184  *t 
February  1819.  —  Reg.  Lib.  B.  1821.  fo.  1916. 


1895.  The  Master  having  made  his  report,  the  cause 

J*fy  18.  get  down  for  further  directions,  and  came  on  to  be  beard 
before  Lord  Giffbrd,  Master  of  the  Rolls.  His  Lord- 
ship in  giving  judgment  referred  to  Pitcher  v.  Rigby(a\ 
where  it  was  laid  down  by  the  Lord  Chief  Baron  that 
an  attorney  could  not  take  a  security  for  future  bills  of 
costs  for  business  to  be  done,  and  on  that  authority 
refused  to  decree  an  account  of  the  costs  subsequent  to 
the  date  of  the  mortgage  deed,  (b)  —  Reg.  Lib.  B.  1824. 
fo.  1 774. 

(a)  9  Price,  79. 

(b)  See  Pierson  v.  Hughes,  1  Freem.  71.81.     3  Keb,  HO.  155. 
Carter,  299. 
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BARTON  v.  BRISCOE.  RoLL8- 

Aug,  5.  12. 

"DY  indentures  dated  in  August  1811,  made  upon  the  Settlement  in 
"^  occasion  of  the  sale  of  certain  estates  belonging  to  Mnmte  use 
James  Barton,  in  which  Marian  Barton  his  wife  joined  or  a  married 
for  the  purpose  of  relinquishing  her  right  of  dower,  two  ufe,  but  so  as 

sums  of  14,000/.  and  of  5833/.  S  per  cent,  consols  were  not  to  ****<*- 
7  r  pate,  with  re- 

paid  and  transferred  to  trustees,  upon  trust  to  lay  out  the  mainder  as 

same  in  the  funds,  or  on  real  or  government  securities,  rj?n8t  ?  wiJp" 

with  the  consent  of  Marian  Barton,  signified  by  some  and  in  default 

writing  signed  by  her,  notwithstanding  her  coverture,  mcm?to  A. 

and  from  time  to  time,  with  her  consent,  during  her  life    .  0n  ^ 

•       ,.  .     death  of  her 
to  vary  the  securities,  and  upon  trust  to  pay  the  divi-  husband,  the 

dends,  interest,  and  annual  produce  to  such  person  or  ratraint ^on 

7  r  r  anticipation 

persons,   and   for  such  intents   and   purposes,   as  she  ceases,  and 
should  from  time  to  time,  notwithstanding  her  coverture,  }f  ^^SecL  * 
by  any  writing  or  writings  signed  by  her  with  her  name,  with  the  con- 
in  her  own  handwriting,  appoint ;  but  not  so  as  to  de-  ^  toa  trans- 
prive  herself  of  the  intended  use  or  benefit  thereof  by  ^jf  the 
sale,   mortgage,   charge,  or   otherwise,  in  the  way  of 
anticipation ;  and  for  want  of  such  direction,  into  her 
own  proper  hands  for  her  own  separate  and  peculiar 
use  and  benefit,  independently  and  exclusively  of  the 
said  James  Barton,  who  was  not  to  intermeddle  there- 
with, nor  was  the  same  to  be  liable  to  his  controul, 
debts,  or  interference;   and  it  was  declared  that  her 
receipts  for  the  dividends  should,  notwithstanding  her 
coverture,  be  sufficient  discharges ;  and  after  her  death, 
upon  trust  to  transfer  the  same  to  such  person  or  per- 
sons, &c.  as  the  said  Marian  Barton  by  her  will  or 
codicil  signed  by  her,  and  attested  by  two  witnesses, 
should  appoint ;  and  in  default  of  such  appointment,  to 
transfer  the  same  to  Marian  Millicent  Barton,  the  only 

R  r  2  child 
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child  of  the  said  Marian  Barton  and  her  husband,  for 
her  own  use  and  benefit 

James  Barton  had  since  died.  Marian  Millicent 
Barton  had  attained  twenty-one.  The  bill  was  filed  by 
her  and  her  mother  Marian  Barton  ;  stating  that  they 
had  the  absolute  interest  in  the  funds,  and  were  de- 
sirous that  the  trusts  of  the  indentures  of  August  1811 
should  be  determined,  and  praying  that  the  funds  might 
be  transferred  into  the  sole  name  of  Marian  Barton, 


Mr.  Shadwell  and  Mr.  Pemberton,  for  the  Plaintiffs, 
contended,  that  though  the  restraint  on  anticipation  was 
ralid  with  respect  to  the  separate  property  of  a  married 
woman,  Parlces  v.  White  (a),  Jackson  v.  Hobhouse  (£), 
yet  its  effect  could  not  extend  beyond  the  coverture. 
The  reasoning  by  which  its  validity  is  supported 
applies  only  to  separate  property,  which  being  the 
creature  of  equity,  courts  of  equity  may  set  limits  to 
the  power  over  it.  Upon  the  death  of  the  husband  the 
life-interest  in  this  fund  became  the  absolute  property 
of  the  widow,  and  she  must  enjoy  it  with  the  usual 
incidents  of  property.     Brandon  v.  Robinson,  (c) 

Mr.  Kindersley  for  the  trustees. 


The  Master  of  the  Rolls. 

Aug.  12.  The  single  point  in  this  case  is,  whether  upon  the 

consent  of  the  Plaintiffs,  the  mother  and  daughter,  a 
transfer  of  the  fund  comprised  in  the  settlement  can  be 
made,  the  trustees  requiring  the  sanction  of  the  Court 
before  paying  it  over  to  purposes  not  strictly  according  to 

(a)  11  Vet.  209.  {b)  2Mer.483. 

(c)  18  Vet.  439.     l  Rote,  197.     See  Graves  v.  Dolphin,   1  Si- 
mom,  66. 

the 
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the  letter  of  the  deed.  It  may  be  urged  against  it,  that 
there  are  words  forbidding  anticipation,  directing  that 
the  mother  shall  not  deprive  herself  of  the  use  of  the  fund, 
and  that  she  shall  have  during  her  whole  life  the  power 
of  disposing  of  it  by  will  and  not  otherwise ;  and  that 
to  transfer  it  now  would  be  directly  contrary  to  these 
provisions.  I  have  not  been  able  to  find  any  authority ; 
and  the  question  is,  therefore,  to  be  decided,  whether 
a  clause  against  anticipation,  which  is  considered  an 
obligatory  and  valid  mode  of  preventing  a  married 
woman  from  depriving  herself  of  the  benefit  of  property 
settled  (for  it  is  too  late  to  argue  that  now),  becomes 
of  no  effect  by  the  coverture  being  determined,  and  the 
parties  interested  consenting  to  a  transfer. 


Barton 

v. 
Beiscob. 


In  the  case  of  a  male,  a  similar  attempt  to  restrain 
alienation  would  be  of  no  effect;  that  was  decided  in 
Brandon  v.  Robinson,  where  the  words  were  nearly  the 
same  as  here.  The  testator  directed  the  interest  to  be 
paid  to  his  son  for  life,  and  that  he  should  not  have 
power  to  anticipate  the  growing  payments ;  but  the  Lord 
Chancellor  was  of  opinion,  that  the  son  taking  a  life- 
interest,  it  followed  as  an  incident,  that  he  had  an  un- 
controuled  power  of  disposition  over  it,  unless  it  was 
given  over  upon  alienation,  or  upon  an  attempt  to 
alienate.  In  this  case  there  is  no  gift  over,  no  other 
person  having  any  interest;  the  equitable  interest  is 
absolute  in  the  Plaintiffs.  It  is  not  distinguishable  from 
Brandon  v.  Robinson,  except  by  the  sex  and  coverture ; 
and  it  cannot  be  said  that  the  law  will  permit  restraints 
upon  the  rights  of  property  in  the  case  of  females  which 
it  will  not  permit  in  the  case  of  males.  It  is,  however, 
to  be  considered,  that  this  is  a  case  of  separate  pro- 
perty ;  and  that  restraints  may  be  imposed  on  the  aliena- 
tion of  separate  property  is  now  settled,  more  upon 
authority  than  principle,  beginning  with  what  was  done 
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1822. 


by  Lord  Thurlow  in  the  case  of  Miss  Watson's  settle- 
ment. At  that  time,  however,  there  was  considerable 
doubt  about  it;  for  if  &  feme  covert  is  permitted  to  hold 
separate  property  in  the  same  manner  as  if  she  were  a 
feme  sole,  it  would  seem  that  it  ought  in  equity  to  have 
those  incidents  which  all  other  property  has.  It  is 
difficult  to  conceive  how  they  can  be  taken  away  from  it, 
particularly  when  it  is  remembered,  that  the  protection 
which  courts  of  equity  afford  to  married  women  with 
respect  to  their  property  not  in  settlement,  they  may  if 
they  please  give  up.  Why,  then,  should  a  larger  pro- 
tection be  extended  as  to  that  over  which  a  power  of 
disposition  is  given  them?  It  is,  however,  too  late  to 
doubt  the  validity  of  these  restraints :  the  question  is, 
whether  they  must  not  be  confined  to  the  coverture. 
The  power  over  separate  property  being  a  creature  of 
equity,  it  is  said  that  equity  may  modify  that  power; 
that  reasoning,  however,  only  applies  during  the  co- 
verture; when  the  married  woman  becomes  discovert, 
she  has  the  same  power  over  her  property  as  other 
persons:  the  restraint,  therefore,  ought  not  to  continue. 
The  attempt  to  impose  upon  the  power  of  alienation  a 
fetter  unknown  to  the  common  law  of  England  may  be 
permitted  to  the  extent  to  which  that  power  is  created 
by  equity,  but  not  further ;  when  the  coverture  is  gone, 
the  reason  on  which  the  restraint  is  founded  no  longer 
exists. 


Supposing  that  to  be  so  generally,  is  it  not  pretty 
plain  that  it  was  in  this  case  the  intent  of  the  parties  so 
to  confine  the  clause?  The  object  was  to  exclude  the 
power  of  the  husband ;  her  receipts  are,  therefore,  to  be 
discharges  during  the  coverture :  it  is  not  to  be  liable 
to  his  debts ;  and  it  seems  as  if  all  the  anxiety  was  to 
protect  her  from  his  controul,  which,  by  her  having 
survived  him,  is  now  at  an  end. 

Another 
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Another  point  to  be  considered  is  with  respect  to 
the  power  the  settlement  gives  to  the  mother  of  dis- 
posing of  these  funds  by  will.  The  question  is,  whe- 
ther she  can  now  deprive  herself  of  it,  and  abdicate  it. 
Now  the  case  of  Smith  v.  Death  (a),  and  others  of  that 
kind,  have  decided  that  a  power  of  this  description  may 
be  parted  with;  and  there  is,  therefore,  I  apprehend, 
nothing  to  prevent  her  from  now  releasing  it,  and 
thereby  precluding  herself  from  the  exercise  of  it. 


1822. 


Barton 

v. 
Briscoe. 


(a)  5  Mad.  371. 


COOK  v.  COLLINGRIDGE. 


June  4. 7; 
Juli/16. 

1835. 
Jan.  27. 
Feb.  22. 


IN  the  year  1803  William  Cook,  Thomas  Collingridge,  Sale  of  a  tea- 
James   Collingridge,    Thomas   Rowley,   and    George  fa  a  partner- 

Mansell,  entered  into  a  partnership  for  seven  years  in  ""P  trade,  and 

r  r  J  the  property 

the  business  of  coachmakers.     At  the  expiration  of  the  belonging  to 
term   Thomas  Collingridge  retired   from   the   business,  ©Jutore^tohis 
receiving  his  share  of  the  capital,  and  a  sum  of  2000/.  partners,  for 
for  his  share  of  the  good  will.     The  other  four  renewed  being  re-sold 

the  partnership  for  another  term  of  seven  years,  from  to  one  of  his 

executors,  set 
the  1st  of  January  1811  to  the  1st  of  January  1818,  and  aside,  and  his 

articles  of  agreement  for  this  second  partnership  were  ^[f  J|t~  . . 

drawn  up,  dated  in  September  1812.  aliquot  pro- 

portion of  the 
subsequent 
By  these  articles,  after  reciting  the  proportions  of  profits,  as  if 

the   partnership    property   belonging   to  the   different  ship  had  con- 
tinued. 
Interest  allowed  at  5/.  per  cent,  on  sums  paid  out  to  his  estate. 
Articles  of  partnership,  providing  that,  upon  its  expiration,  the  stock  in  trade 
should  be  divided,  received,  and  taken  by  the  partners,  according  to  their  respective 
interests :  Held,  that  they  could  not  be  carried  into  execution  literally,  and  that, 
therefore,  by  the  general  law  of  partnership,  the  settlement  must  be  by  a  sale  and 
division  of  the  whole. 


Rr  4 
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1822.  partners,  it  was  agreed  that  James  CoUingridge  should  be 
entitled  to  two  fifths  of  the  stock  and  profits,  and  Cook, 
Rowley,  and  ManseU,  to  one  fifth  each.  CoUingridge  was 
to  draw  out  of  the  trade  quarterly  the  sum  of  350/.  for 
his  maintenance,  and  the  other  three  1752.  each. 

It  was  provided  that  at  the  end,  expiration,  or  other 
sooner  determination  of  the  copartnership,  the  accounts 
and  concerns  of  the  trade  should  be  settled,  and  after 
payment  or  making  provision  for  payment  of  all  rents 
and  arrears  of  rents,  and  all  other  debts  owing  from  the 
partnership,  and  making  all  just  allowances  and  de- 
ductions, all  the  joint  stock,  property,  leases,  and  effects 
whatsoever,  and  all  debts,  monies,  bonds,  bills,  notes, 
and  other  securities  belonging  or  owing  to  them,  should 
be  divided,  received,   and  taken  by  the  partners  re- 
spectively, and  their  respective  executors  and  adminis- 
trators, rateably  and  in  proportion  to  their  respective 
rights  and  interests  therein.     In  case  any  one  or  more  of 
the  partners  should  happen  to  die  during  the  continu- 
ance of  the  partnership,  it  was  provided  that  the  sur- 
viving partners  or  partner  should  carry  on  the  partner- 
ship trade  for  the  then  remainder  of  the  term  of  seven 
years,  for  the  joint  benefit  of  themselves  and  the  per- 
sonal representatives  of  the  deceased  partner  or  part- 
ners, in  the  same  proportions,  and  in  like  manner,  as  if 
such  deceased  partner  or  partners  had  continued  living; 
and  all  debts,  sums  of  money,  cash,  bonds,  bills,  notes, 
and  other  securities  for  money,   claims,  and  demands 
whatsoever,  then  owing  or  belonging  to  the  partnership, 
were  to  be  collected'  and  got  in  by  the  surviving  part- 
ners  with   all   convenient   speed,    consistent   with    the 
interest  of  the  partnership  trade,  and  all  proper  steps 
and  remedies  were  to  be  taken  by  them  for  that  pur- 
pose; and  when  got  in,  they  were,  in  the  first  place,  to 
be  applied  in  paying  and  discharging  all  debts  owing 

by 
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by  the  partnership,  and  after  payment  thereof,  and  after  1822. 
retaining  so  much  as  should  be  necessary  for  carrying  on 
the  partnership  trade,  the  residue  was  from  time  to  time  to 
be  accounted  for  by  the  surviving  partners,  and  divided 
amongst  them  and  the  executors  or  administrators  of  the 
deceased  partner,  rateably  and  in  proportion  to  their  re- 
spective shares  and  interests,  reserving  only  so  much 
thereof  as  should  be  necessary  for  well  and  effectually 
carrying  on  the  trade.  If  the  debts  owing  and  belonging 
to  the  partnership  should  be  insufficient  to  discharge 
the  demands  upon  it,  the  deficiency  was  to  be  made  up 
by  the  surviving  partners  and  the  executors  or  adminis- 
trators of  the  deceased  partner,  rateably  and  in  pro- 
portion to  their  respective  shares.  It  was  also  provided, 
that  if  all  the  partners  should  happen  to  die  during  the 
continuance  of  the  term,  then,  upon  the  decease  of  the 
last,  the  like  course,  order,  and  manner  of  proceeding 
should  be  observed  with  respect  to  the  accounts  and 
concerns  as  was  agreed  upon  in  case  of  the  partnership 
determining  by  effluxion  of  time. 

W.  Cook  died  in  August  1813,  having  by  his  will 
directed  his  executors,  during  the  continuance  of  the 
copartnership  term  of  seven  years,  to  receive  his  quar- 
terly allowance  of  175/.,  which  they  were  to  divide 
amongst  his  wife  and  his  two  sons,  William  Cook,  junior, 
and  the  Plaintiff  John  Cook,  in  certain  proportions. 
He  directed  his  executors  to  purchase  10,000/.  3  per 
cent,  consols,  and  to  pay  the  dividends  of  it  to  his  wife 
for  her  life,  —  the  principal,  after  her  death,  to  sink  into 
the  residue  of  his  estate.  He  gave  the  residue  to  his 
executors,  upon  trust,  by  any  ways  and  means  they  in 
their  discretion  should  think  fit,  to  convert  it  into  • 
money,  and  to  pay  one  third  of  it  to  his  son  William 
Cook,  another  third  part  to  his  son  John  Cook,  and  out 
of  the  other  third  part  he  directed  that  C.  L.  Gray, 

the 
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1822.  the  husband  of  his  daughter  Maria  Gray,  should  receive 
500/.,  and  that  the  remainder  of  it  should  be  invested 
upon  trusts  for  the  separate  use  of  his  daughter  for  her 
life,  and  upon  her  death  to  be  divided  amongst  her 
children.  He  appointed  his  son  William  Cook,  his 
partner  James  Collingridge,  and  Samuel  Collingridge,  to 
be  his  executors. 

After  the  death  of  Cook  the  business  was  carried  on 
by  the  surviving  partners,  upon  the  footing  of  the  part- 
nership articles,  until  the  expiration  of  the  term  of 
seven  years,  in  January  1818.  Sometime  before  that 
period  disputes  arose  between  the  surviving  partners 
and  William  Cook  the  younger  on  one  side,  and  John 
Cook  on  the  other.  The  partners  had  determined  to 
take  William  Cook  into  the  concern,  but  refused  to 
accede  to  the  wishes  of  John  Cook  to  become  a  member 
of  the  firm.  In  consequence  of  these  disagreements,  he, 
in  January  1817,  gave  a  notice  to  the  executors  of  his 
father  William  Cook  deceased,  requiring  them  at  the 
expiration  of  the  seven  years'  term  to  sell  all  the  part- 
nership stock  in  trade  and  effects,  as  the  only  means  of 
producing  the  full  value.  Some  negotiations  took  place 
afterwards,  but  no  agreement  was  come  to. 

Soon  after  the  expiration  of  the  term  the  executors  of 
W.  Cook  determined  to  sell  his  share  of  the  partnership 
property  at  a  valuation.  They  named  one  appraiser 
for  the  purpose  of  making  the  valuation,  and  another 
was  named  by  Mansell  and  Rowley.  The  two  persons 
thus  appointed  valued  the  stock  in  trade  at  24,146/.  18&, 
and  the  leasehold  premises  belonging  to  the  trade  at 
9106/.;  the  good  will  was  not  valued,  but  it  was  agreed 
that  it  should  be  estimated  at  11,000/.  On  the  17th  of 
March  1818  Samuel  Collingridg^  one  of  the  executors, 
wrote  to  the  Plaintiff  John  Cook,  inclosing  the  above 

valuation, 
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valuation)  and  stating  that  it  was  the  intention  of  the        1822. 
executors  to  sell  the  testator's  interest  in  the  stock  in 
trade  and  good  will  to  the  surviving  partners  for  the  sum 
of  8850/.  lis.  7d.>  being  a  fifth  of  the  valuation.     To 
this  letter  no  answer  was  returned. 

The  sale  determined  upon  was  afterwards  carried 
into  effect  by  indenture  dated  the  27th  of  May  1818, 
made  between  James  Collingridge,  Samuel  Collingridge, 
and  William  Cook  the  younger,  as  executors  of  W.  Cook 
deceased,  of  the  one  part,  and  the  said  James  Colling- 
ridge  and  Mansell  and  Rowley9  the  surviving  partners, 
on  the  other  part,  by  which  the  former  assigned  the 
testator's  share  of  the  partnership  property  to  the  latter, 
in  consideration  of  8850/.  lis.  7a\  By  another  deed, 
bearing  date  on  the  29th  of  May,  one  fifth  part  of  the 
partnership  property  was  assigned  to  William  Cook  the 
younger,  in  consideration  of  the  same  sum,  which  was 
paid  by  him,  and  he  was  then  admitted  into  the  partner- 
ship with  James  CoUingridge9  Mansell)  and  Rowley. 

John  Cook  was  apprized  by  letter  of  the  sale  to  the 
surviving  partners  having  been  effected.  In  March 
1819,  he  filed  the  bill  in  this  cause  against  James  and 
Samuel  Collingridge9  William  Cook9  Mansell  and  Rowley  s 
C.  L.  Gray  and  his  wife,  and  their  two  infant  children, 
were  also  made  defendants,  as  being  entitled  to  one 
third  of  the  residue  of  the  testator's  estate.  The  bill 
alleged  that  the  sale  of  the  testator's  interest  in  the 
partnership  property  was  collusively  managed,  and  that 
the  full  value  was  not  obtained :  it  prayed  that  the  sale 
might  be  set  aside,  that  there  might  be  a  resale,  and  an 
account  of  the  profits  of  the  trade.  It  also  contained 
some  charges  as  to  the  circumstances  under  which  the 
testator's  will  was  made,  and  complained  that  hopes  of 

being 
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1822.        being  admitted  into  the  partnership  had  been  held  out  to 
the  Plaintiff:  but  no  relief  was  prayed  on  these  points. 

The  Defendants,  the  executors  and  partners,  by  their 
answers,  insisted  that  the  sale  was  fair  and  bona  Juk; 
that  the  full  value  had  been  obtained,  and  that  a  more 
beneficial  mode  of  disposing  of  the  testator's  share  of 
the  partnership  property  could  not  have  been  adopted. 
They  admitted  the  profits  of  the  trade  since  1818  to 
have  been  considerable,  amounting  to  more  than  10,00021 
per  annum.  The  Defendants,  the  Grays,  by  their  answer, 
said  they  believed  the  property  was  fairly  sold  to  the 
surviving  partners  at  a  proper  valuation,  and  that  the 
sale  was  advantageous,  and  they  had  therefore  de- 
clined to  join  in  the  suit.  Witnesses  were  examined 
on  the  part  of  the  Defendants  to  prove  the  mode  in 
which  the  valuation  was  made :  they  stated  that  the  full 
value  was  set  upon  the  property,  and  that  in  any  other 
mode  of  selling  it,  so  large  a  price  could  not  have  been 
obtained.  The  testator's  legacies  had  been  paid,  and 
several  sums  had  been  also  paid  by  the  executors  to  the 
Plaintiff  on  account  of  his  share  of  the  residue. 

The  cause  was  heard  in  November  182],  before  the 
Vice-Chancellor,  who  was  of  opinion  that  the  residuary 
legatees  of  the  testator  were  entitled  to  set  aside  the 
sale,  and  to  have  a  fifth  part  of  the  profits  of  the  trade 
from  January  1818:  but  as  the  children  of  C.  L.  Gray 
and  his  wife,  who  were  interested  in  the  residue,  being 
infants,  were  not  competent  to  elect,  a  decree  was  made, 
which,  after  directing  the  usual  accounts  of  the  testator's 
estate,  referred  it  to  the  Master  to  enquire  whether  it 
would  be  most  beneficial  to  the  testator's  estate  to  con- 
firm the  sale  of  his  interest  in  the  partnership  concern 
made  by  the  executors,  or  to  have  it  considered  that  the 

part- 
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partnership  business  had,  since  the  1st  of  January  1818,  1822. 
been  carried  on,  as  to  one  fifth  share,  on  account  of  his 
estate,  and  that  his  residuary  legatees  were  entitled  to 
insist  upon  a  sale  of  the  whole  partnership  stock  and 
effects,  in  order  to  ascertain  the  utmost  value  of  his 
share. 

The  Defendants,  the  executors  and  partners,  appealed 
from  the  part  of  the  decree  which  directed  this  enquiry, 
and  moved  to  stay  the  proceedings  pending  the  appeal. 

The  Attorney-General,  Mr.  Heala\  Mr.  Shadwell,  Mr. 
Roupell,  Mr.  Rose,  and  Mr.  Koe,  for  the  different  De- 
fendants, in  support  of  the  appeal. 

The  question  turns  upon  the  proper  mode  of  disposing 
of  the  testator's  interest  in  the  partnership  property. 
The  Plaintiff  by  his  notice  to  the  executors  required 
that  the  whole  of  the  stock  in  trade  should  be  sold,  and 
the  produce  divided  among  the  partners  and  the  testator's 
estate,  and  he  insists  that  a  sale  of  the  whole  ought  now 
to  be  directed.  But  the  articles  of  partnership  do  not 
contemplate  a  sale  at  the  dissolution  of  it:  they  provide 
that  the  leases  and  stock  shall  be  divided  between  the  part- 
ners and  their  representatives,  which  precludes  the  idea 
of  a  general  sale.  The  executors  were,  therefore,  obliged 
either  to  have  a  division  of  the  stock  according  to  these 
articles,  or  to  sell  the  testator's  interest ;  and  in  prefer- 
ring the  latter  they  were  making  the  most  advantageous 
exercise  of  the  extensive  discretion  vested  in  them  by 
the  testator.  The  valuation  is  shewn  to  have  been 
ample,  and  in  no  other  way  could  a  larger  price  have 
been  procured.  A  considerable  sum  was  allowed  for 
the  good  will,  which  in  strictness  the  testator's  estate 
was  not  entitled  to ;  for  in  the  absence  of  any  pro- 
vision to  the  contrary,  the  good  will  survived  to  the 
other  partners. 

The 
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1822.  The  executors  notified  their  intention  to  the  Plaintiff 

before  the  sale  was  completed,  and  as  he  expressed  no 
dissatisfaction,  they  were  justified  in  presuming  that  he 
was  content  with  the  arrangement  If  he  had  then 
dissented  they  might  have  suspended  the  prosecution 
of  it,  and  have  agreed  with  him  upon  some  other  mode 
of  sale.  It  was  not,  however,  till  a  long  time  after  the 
conveyances  had  been  executed  that  he  complained  of 
the  transaction,  and  he  ought  therefore  to  be  considered 
as  having  waived  any  objection  to  it,  by  his  silence  and 
acquiescence.  His  discontent  arises  only  from  the  De- 
fendant's declining  to  admit  him  into  the  partnership. 

But  even  if  the  sale  could  be  set  aside,  the  testator's 
estate  will  not  be  entitled  to  any  share  of  the  profits 
made  since  the  expiration  of  the  term,  his  capital  en- 
gaged in  it  having  been  paid  out  The  principle  upon 
which  accounts  of  profits  made  in  trade  have  been 
directed  in  former  cases  has  been,  that  the  parties  car- 
rying on  the  trade  have,  in  breach  of  their  duty,  em- 
ployed in  it  and  endangered  the  property  of  others.  That 
was  the  principle  of  Crawshay  v.  Collins  (a),  Feather" 
stonhaugh  v.  Fenwick(b)9  and  Heaihcotev.  Hulme(c): 
and  the  share  of  the  profits  given  was  in  proportion  to 
the  amount  of  capital  employed.  In  Burden  v.  Bur- 
dened), also,  which  was  much  relied  on  in  the  argument 
before  the  Vice-Chancellor,  the  property  of  the  testator 
was  retained  in  the  trade  by  his  brother  and  executor, 
and,  therefore,  he  was  decreed  to  account  for  the  profits. 
This  case  is  distinguished  from  those,  by  the  circum- 
stance of  the  testator's  capital  not  having  been  retained. 
Besides  this,  the  profits  are  chiefly  owing  to  the  skill 

(a)  15  Ves.  226.     1  Jac.  $  Walk.  267.  (£)  17  Ves.  898. 

(c)  1  Jac.  4-  Walk.  122.  (d)  Cited  1  Jac.  $  Walk.  p.  134. 

and 
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and  exertions  of  the  defendants  and  to  their  connections,        1 822. 
to  the  benefit  of  which  other  persons  can  have  no  claim. 

Mr.  R.  Grant  for  the  Defendants  the  Grays. 

Mr.  Hart  and  Mr.  RomiUy  for  the  Plaintiff,  insisted 
on  the  principle  by  which  a  trustee  or  executor  is  dis- 
qualified from  dealing  with  the  trust  property  for  his 
own  benefit.  The  transaction  in  this  case,  though 
sought  to  be  disguised,  was  in  effect  a  sale  to  W.  Cook, 
one  of  the  executors.  It  was  previously  arranged  that 
he  was  to  be  the  purchaser,  and  appraisers  appointed 
between  him  and  his  executors  and  partners.  Even 
if  the  valuation  was  fair,  we  cannot  be  bound  by  it 
under  such  circumstances ;  and  he  must  be  considered 
as  a  trustee  in  respect  of  this  purchase,  and,  conse- 
quently, account  for  the  profits  made  by  it.  In  Burden 
v.  Burden  the  testator's  partner  and  executor  took  his 
share  of  the  trade  and  partnership  property  at  a  valua- 
tion :  the  sale  was  set  aside,  and  he  was  decreed  to  ac- 
count for  the  profits,  and  pay  one  moiety  to  the  testator's 
estate. 

The  meaning  of  the  articles  must  have  been,  that  at 
the  end  of  the  term  there  should  be  a  sale  of  the  stock, 
and  that  the  produce  should  be  shared  between  the 
partners,  that  being  the  only  practicable  mode  of  divi- 
sion. It  could  not  be  intended  that  the  specific  articles 
of  property  should  be  divided.  The  Defendants  ought, 
therefore,  to  have  sold  the  whole,  as  required  by  the 
Plaintiff:  they  could  not  compel  him  to  acquiesce  in 
any  other  mode  of  adjusting  the  account,  and  not  having 
followed  the  proper  course,  it  follows,  on  the  same  prin- 
ciple as  in  Feaiherstonhaugh  v.  Fenwick,  that  the  part- 
nership must  be  considered  as  not  having  been  dissolved, 

but 
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1 822.        but  as  still  subsisting  on  the  former  terms.     It  is  now 
to  be  wound  up  by  a  sale  and  an  account  of  the  profits. 

The  Plaintiff,  before  the  transaction  of  the  sale,  had 
given  to  the  executors  a  notice,  calling  upon  them  to  sell 
the  property  openly.  Upon  their  afterwards  informing 
him  that  their  intentions  were  different,  he  was  not 
bound  to  repeat  his  desires,  of  which  they  were  already 
in  possession,  and  which  they  had  resolved  not  to  comply 
with.  He  did  not  consent;  and  his  not  again  expressing 
his  dissent  cannot  be  deemed  a  waiver  of  his  right,  which 
it  was  their  duty  to  have  attended  to  spontaneously. 


The  Lord  Chancellor. 

1823.  This  is  an  appeal  from  a  part  of  the  decree  made  in 

this  cause  by  the  Vice-Chancellor,  by  which  he  has 
directed  the  Master  to  enquire  whether  it  will  be  most 
for  the  benefit  of  the  parties  interested  in  the  testator's 
estate,  to  confirm  the  sale  of  his  interest  in  the  partner- 
ship property  which  has  been  made,  or  to  have  it  con- 
sidered that  the  business  has  been  carried  on  as  to  one 
fifth  part  on  account  of  his  estate,  and  the  gravamen  of 
the  appeal  is,  that  this  reference  implies,  that  if  it  is 
found  most  beneficial  not  to  confirm  the  sale,  a  decree 
is   to   be   made  for   an   account  of  one   fifth    of  the 
profits,  and  that  some  mode  is  to  be  adopted  for  a  new 
sale. 

In  making  this  reference,  the  Vice-Chancellor  was 
guided  by  the  consideration  that  the  Plaintiff  John  Cook 
was  the  only  party  complaining  of  the  sale,  he  being 
interested  in  the  question  together  with  other  persons; 
and  it  seems  to  have  been  his  opinion,  that  if  it  should 
be  found  to  be  more  beneficial  to  all  the  parties  in- 
terested 
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terested  not  to  disturb  what  had  been  done,  he  ought  1822. 
not  to  allow  the  Plaintiff  alone  to  disturb;  it  on  any 
notion  of  his  liking  something  else  better;  intending. to 
confirm  it  or  not,  according  to  what  might  be  most 
beneficial  for  the  parties,  and  not  to  set  it  aside  only 
because  the  Plaintiff- desired  it  He  appears  to  have 
collected  from  the  answer  of  the  Grays  that  they*  were 
satisfied  with  what  had  been  done,  though  it  does  not 
seem  so  to  me,  unless  they  stated  ore  tenus  at.  the; bar 
that  they  were  so.  For  their  answer  does  not  prove 
that  they  knew  what  it  was  that  had  been  done;  they 
appear  to  have  considered  the  transaction  as  a  sale  to 
the  surviving  parners,  not  as,  what  it  appears .  to-  me 
that  it  really  was,  a  sale  to  William  Cook,  one  of  the 
executors.  > 

The  case  depends  upon  the  will  of  the  testator,  and 
upon  articles  of  partnership  not  very  capable  of  being 
literally  carried  into  execution.  The  articles,  dated  in 
1812,  begin  in  the  usual  manner  with  stating  their 
agreement  to  become  partners  and  their  shares  of , the 
capital,  and  then  follow  clauses  providing  for  what  was 
to  be  done  upon  the  determination  of  the  partnership, 
or  upon  the  death  of  any  of  the  partners.  They  first 
put  the  case  of  its  ending  by  the  expiration  of  the.  term 
of  seven  years,  or  other  sooner  determination:  in  that 
event  the  property  of  every  description  belonging  to  the 
business  was  to  be  divided,  received,  and  taken  by  them 
respectively  according  to  their  respective  interests.  Now 
the  property  of  the  partnership  consisted  of  leasehold 
premises,  of  materials  necessary  for  the  manufacture, 
and  other  stock  in  trade,  and  of  what  would  be  still 
more  difficult  to  deal  with  according  to  these  articles,  a 
number  of  agreements  with  customers  to  provide  them 
with  carriages  for  certain  periods  at  specified  rates.  It 
is  difficult  to  conceive  what  was  to  be  done  according 
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1S29.  to  the  articles  with  these  engagements,  unless  they 
happened  to  end  at  the  expiration  of  (he  seven  yean. 
This,  however,  was  the  agreement  on  which  the  part- 
&****+•  nership  was  formed.  Another  case  is  then  put,  of  the 
death  of  one  or  more  of  the  partners  during  the  term  of 
seven  years;  the  trade  was  then  to  be  carried  on  till  the 
end  of  the  term,  and  in  the  meantime  the  outstanding 
debts  to  be  collected  and  divided  with  as  much  expedition 
as  could  be,  reserving  enough  to  carry  on  the  trade. 
This  again  would  not  be  very  easy  to  manage,  as  it 
would  be  very  likely  to  be  a  matter  of  dispute  bow 
much  would  be  necessary  for  that  purpose.  Another 
case  is  then  put,  that  of  the  death  of  all  the  partners 
within  the  term ;  and  then  it  was  provided  that  the  same 
course  should  be  pursued  to  assign  the  proportion  of 
each  as  in  the  case  of  a  determination  by  effluxion  of 
time. 

It  happened  that  William  Cook  died  in  1818,  having 
previously  made  his  will.    There  is  a  good  deal  intro- 
duced into  the  pleadings  and  evidence,  with  the  view  of 
shewing  that  his  sons  John  Cook  and  William  Cook  were 
intended  to  be  partners.     But  I  pass  that  over,  it  not 
being  within  the  authority  of  the  court  to  declare  what 
might  have  been  fit  to  have  been  done  as  to  taking  them 
into  the  business,  and  the  fact  was,  that  neither  of  them 
was  a  partner,  and  neither  of  than  had  a  right  to  become 
one.    The  case  must  be  looked  at  only  with  reference 
to  the  articles,  and  to  the  will,  and  to  the  acts  of  die 
parties. 

The  will  notices  the  articles  of  partnership,  and 
directs  the  quarterly  payments  which  the  testator  was 
entitled  to  during  the  continuance  of  the  trade,  to  be 
paid  to  his  wife  and  sons.  He  gives  the  residue  of  his 
property  to  his  executors,  upon  trust  to  convert  it  into 

money 
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money  by  any  ways  and  means  which  they  should  think 
fit.  On  this  clause  we  may  observe,  that  each  of  them 
is  invested  with  the  chancier  of  trustee  as  well  as  with 
that  of  executor,  and  a  large  discretion  is  given,  to  them 
as  to  the  mode  of  sale,  as  large  as  this  court  can  permit 
to  be  given,  having  regard  to  the  rules  which  the  coqrt 
has  established  with  respect  to  trustees  selling  to  them- 
selves:  but  this  is  certainly  not  a  discretion  authorizing 
them,  to  do  that  which,  the  rules  of  equity  will  not  allow. 


Then,  how  has  this  discretion  been  dealt  with?  I 
should  be  sorry  to  be  understood  to  impute  any  wrong 
motive  to  any.  one,  for  I  believe  they  all  meant  welL 
Their  intention  appears  to  have  been  that  W.  Cook 
should  become  a  partner,  and,  in  a  sense,  he  was  a 
partner  from  January  1818,  though  the  deeds  were  not 
executed  till  May.  They  were  aware  that  the  aale 
could  not  be  made  to  W.  Cook,  that  the  executor  could 
not  sell  to.  the  executor ;  the  form  in  which  it  was  done 
was,  that  the  executors  sell  to  the  surviving  partners, 
and  thjey  sett  to  W.  Cook;  and  I  confess  that,  according 
to  my.  notion  of  the  rule  of  the  Court,  if  it  were  clear 
that,  according  to  the  articles  of  partnership,  the  stock 
was  to  be  valued  and  sold  at  a  valuation,  it  would  be 
difficult  even  then  to  say  that  the  sale  could  stand,  if  in 
truth,  whatever  were  the  form,  it  was  a  sale  by  one* 
executor,  who  was  a  partner,  to  another  executor,  who. 
was  also  a  selling  party,  and  who  was  about  to  become 
a  partner;  for  it  was  fully  understood  that  he  was  to  be 
a  partner. 

The  manner  in  which  they  go  to  work  is  this :  On 
the  one  side  there  was  Jama  Collingridge>  who  was  both 
a  partner  and  an  executor;  Samuel  Collingridge,  an 
executor ;  and  W.  Cook,  an  executor,  and  about  to  be- 
come a  partner.     On  the  other  side  were  the  then  part- 
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1822.  ners.  Two  persons  are  appointed  to  make  a  valuation 
of  the  leases,  materials)  and  other  stock.  On  the  27th 
of  May  the  testator's  share  is  assigned  to  die  surviving 
partners,  as  if  for  themselves,  and  on  the  29th  of  May 
it  is  assigned  to  William  Cook,  reciting  that  they  had 
agreed  to  take  him  into  partnership.  There  was  only 
one  intermediate  day.  It  is  impossible  not  to  see  that 
this  was  all  one  transaction,  and  that,  on  the  part  of 
James  Collingridge  and  W.  Cook,  it  was  that  species  of 
transaction  which  the  law  will  not  permit ;  I  mean  that 
the  law  will  not  permit  parties  invested  with  a  trust  to 
deal  with  it  so  as  to  benefit  themselves,  and  this  prin- 
ciple, as  far  as  it  goes,  will  affect  third  persons  who  lend 
themselves  to  such  a  transaction. 

This  view  makes  it  not  very  material  what  is  the 
meaning  of  the  articles.  It  might  be  the  meaning 
rally  that  the  leases,  stock,  and  engagements  were 
divided,  and  that  the  partners  were  to  take  a 
each  article.  The  Vice-Chancellor  thought  the 
was  to  be  by  means  of  a  sale.  Being  myself  of - 
that  it  is  impossible  to  act  upon  the  articles  taken 
rally,  die  general  law  of  partnership  most  be 
which  appears  to  me  to  be  properly  laid  down  iai 
Feaikentmkaagk  v.  Ftxwkk.  (a)  To  the  doctrine  there 
laid  down  by  Sir  W.  Grata  as  to  the  adjusting  the 
affairs  of  a  partnership  on  its  dissolution,  I  entiielj 


I  cannot  say  that  this  was  such  a  sale  as  should  have 
been  made.  And  the  valuation  was  such  that  it  would 
be  difficult  for  any  one  to  say  that  it  was  proper;  for 
they  valued  the  property,  patting  a  distinct  value 
eachartkfew     But  the  question  was,  not  what 
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vidual  article  was  worth,  but  what  was  the  value  of  the  1822. 
whole,. every  part  being  valued  in  connection  with  every 
other.'  And  it  does  not  rest  there,  for  if  W.  Cook,  the 
executor,  was  to  be  the  buyer,  he  ought  to  have  am* 
suited  his  cestuique  trusts  as  to  who  should  be  the 
valuers,  and  as  to  the  principle  on  which  the  valuation 
should  be  made. 

One  of  the  most  firmly  established  rules  is,  that  per- 
sons dealing  as  trustees  and  executors  must  put  their 
own  interest  entirely  out  of  the  question,  and  this  is  so 
difficult  to  do  in  a  transacton  in  which  they  are  dealing 
with  themselves,  that  the  Court  will  not  enquire  whether 
it  has  been  done  or  not,  but  at  once  says  that  such  a 
transaction  cannot  stand.  Therefore,  it  being  admitted 
that  it  will  be  more  beneficial  to  the  persons  interested 
in  the  testator's  estate  that  the  partnership  should  be 
considered  as  not  having  been  terminated,  I  think  they 
are  entitled  to  have  it  so  considered.  They  will  be  en- 
titled to  an  account  of  the  profits,  and  to  have  the  stock 
sold.  With  respect  to  the  mode  of  sale,  it  would  be 
very  desirable  that  the  parties  should  agree  upon  it: 
but  if  they  cannot,  I  do  not  know  any  way  of  managing, 
except  by  referring  it  to  the  Master  to  enquire  what 
will  be  the  most  beneficial  manner  of  disposing  of  it. 


The  cause  was  mentioned  again  on  a  motion  on  the  ^«  **a 
part  of  the  Defendants  to  vary  the  minutes.  They  con-  i 
tended  that  an  allowance  should  be  made  to  William 
Cook  for  his  services  in  the  business;  and  that  the  tes- 
tator's estate  was  not  entitled  to  one  fifth  of  the  profits 
made  since  January  1818,  but  only  to  a  share  pro- 
portionate to  the  amount  of  his  capital  engaged,  as  in 
Crawshay  v.  Collins ;  and  that  the  sums  from  time  to 
time  paid  out  from  the  trade  to  the  testator's  family, 
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1892.  ought  to  be  considered  as  reducing  his  share  of  the 
capital  involved,  and,  consequently,  as  reducing  his 
share  of  the  profits.  They  also  desired  that  the  Master 
might  make  a  separate  report  as  to  the  mode  in  which 
the  property  was  to  be  sold. 

The  Lord  Chancellor. 

In  giving  my  judgment  I  took  pains  to  state  my  opinion 
that  there  was  no  blame  attaching  on  any  of  the  parties, 
for  I  believe  they  all  meant  well,  and  I  do  not  know  that 
what  is  now  desired  will  ultimately  prove  most  advan- 
tageous to  the  persons  concerned.  The  ground  of  my 
decision  was,  that  there  was  a  sale  by  the  executors  to 
one  of  themselves,  and  that  the  other  persons  who  were 
parties  to  the  transaction  were  affected  by  the  same  rule 
of  policy.  I  was  bound  to  say  that  it  could  not  stand. 
If  I  could  myself  determine  the  most  beneficial  mode  of 
sale,  I  should  be  glad  to  do  it;  but  it  is  impossible  for 
me  to  settle  that,  as  I  do  not  sufficiently  understand  the 
subject.  But  certainly  there  should  be  no  delay  about 
it:  therefore  let  the  Master  make  a  separate  report 
upon  the  mode  of  sale,  and  let  him  proceed  de  die 
in  diem. 

With  respect  to  the  allowance  claimed  by  W.  Cook 
for  his  services,  I  happened  to  have  to  consider  that  in 
Crawshay  v.  Collins,  and  in  Brown  v.  De  Tastet.  And 
with  respect  to  that  decision  of  Crccwshay  v.  Collins,  I 
am  sure  that  if  it  be  true,  as  it  has  been  said,  that  it  has 
frightened  any  one,  it  frightened  me  most  when  I  found 
what  it  was  supposed  to  have  decided :  it  did  not  decide 
one  quarter  of  what  has  been  supposed.  In  Brawn  v. 
De  Tastet  (a\  the  Vice-Chancellor  thought  that  the 

(a)  Ante,  *S4. 
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shares  of  profits  paid  to  the  acting  partners  ought  to  be  1822. 
considered  as  their  wages.  I  altered  that,  because  I 
thought  that  it  ought  to  be  left  open  to  the  Master  to 
consider  what  it  would  be  proper  to  allow,  and  if  anj 
thing  could  be  claimed  for  their  services,  it  might  be 
claimed  before  the  Master*  I  hare  never  said  that  the 
persons  by  whose  labour  and  trouble  the  business  is 
carried  on,  were  not  to  have  a  reasonable  allowance  for 
it  Here,  taking  the  partnership  not  to  have  deter- 
mined, which  is  the  principle  of  the  decree,  we  must 
consider  it  to  have  been  carried  on  in  the  same  manner 
as  before,  and  therefore  William  Cook,  or  any  other 
person,  may  claim  whatever  is  reasonable.  But  I  will 
add  a  direction,  which  I  think  was  added  in  Brawn  v. 
De  Tastet,  for  the  Master  to  state  his  reasons  for  allow- 
ing or  disallowing  what  may  be  claimed. 

There  is  more  difficulty,  I  confess,  as  to  the  other 
point;  but  my  strong  opinion  is,  that  this  is  not  similar 
to  Crawshay  v.  Collins  or  Brown  v.  De  Tastct,  for  it  is 
not  merely  a  case  of  excluding .  a  partner,  but  of  a  sale 
of  a  partner's  share  set  aside;  and  it  is  difficult  to  say 
that  advances  of  money  made  from  the  trade  are  to  be 
considered  as  payments  of  his  capital,  when  they  were 
made  not  in  that  character,  but  as  payments  of  part  of 
the  purchase-money.  But  it  seems  to  me  to  be  reason* 
able  that  interest  should  be  allowed  upon  those  advances 
at  5/.  per  cent. 


His  Lordship  doth  declare,  that  the  sale  of  the  said 
testator's  interest  in  the  copartnership  concern  in  the 
pleadings  mentioned  is  void.  And  His  Lordship  doth 
also  declare  that  the  interest  of  the  executors  of  the  said 
testator  W*  Cook  in  the  said  copartnership  concern  is  not 
yet  terminated.   And  His  Lordship  doth  order  that  it  be 
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1822.        referred  to  Mr.  H.9  one,  &a,  to  enquire  what  is  the 
most  beneficial  mode  for  all  parties  of  disposing,  of  the 
partnership  property  and  effects.   :  And  the  said  Master 
is.  to  state  the  same,  with  his  opinion  thereon,,  to  the 
Court,  and  is  to  be  at  liberty  to  proceed  de  die  in  diem 
upon. the  said  enquiry,  and  is  to  make. a  separate  report 
thereof,  with  liberty  to  state  such  special  circumstances 
as  to  him  shall  appear  material,  and  thereupon  such 
further  order  shall  be  made  as  shall  be  just.    .  And  it  is 
ordered,  that  the  said  Master  do  take  an  account  of  the 
profits  of  the  said  trade  from  the  last  settlement  of  accounts 
which  the  said  Master  shall  find  to  have  been  made  by 
the  said  testator,  or  his  executors  since  his  death.     And 
it/is  ordered  that  the  said  Master  do  take,  an  account  of 
all  such  sums  of  money  as  have  been  taken  out  of  the 
said  trade,  and  of  all  such  sums  of  money  as  have  been 
paid  to  the  executors  of  the  said  William  Cook  for  or  in 
respect  of  the  said  testator's  interest  in  the  said  partner- 
ship business*  and  property,  by  any  of  the  parties,  and 
state  when  and  by  whom  the  same  have  been  so  taken 
out     And  it  is  ordered  that  the  said  Master  do  take  an 
account  of  all  sum  or  sums  of  money  which  shall  have 
been  advanced  or  paid  to  the  executors   of  the  said 
W.  Cook  for  or  in  respect  of  the  alleged  purchase  of  the 
said  testator's  interest  in  the  said  trade  in  the  pleadings 
mentioned,  and  calculate  interest  at  the  rate. of  5/.  per 
cent,  per  annum  upon  such  sum  or  sums  as  be  shall 
find  to  have  been  so  advanced  and   paid.     And  His 
Lordship  doth  reserve  the  consideration  of  the  allow- 
ance of  such  interest  until  the  account  of  the  profits 
shall  have  been  taken.    And  for  the  better,  taking  the 
said  accounts,  and  discovery  of  the  matters « aforesaid, 
the  parties  are  to  be  examined  on  interrogatories,  and 
to  produce  before  the  said  Master,  upon  oath,  all  deeds, 
papers,  and  writings  in  their  custody  or  power  .relating 
thereto  as  the  said  Master  shall  direct,  who  in  taking 

the 
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the  said  accounts  is  to  make  unto  the  parties  all  just  1822. 
allowances :  and  as  to  such  of  .the  said  allowances  as.  are 
claimed  .and,  objected  to  before  the  said  Master,  he  is  to 
state  .his,  reasons  on  allowing  or  disallowing  the  same. 
Further  directions  and  costs  reserved,  and  liberty  to 
apply.  —  Reg.  Lib.  A.  1822.  fo.  729. 


OSMOND  v.  TINDALL. 


1899. 

April  99.  90. 

June  90. 

July  27. 

1893. 
May  29. 

npHIS  was  a  petition  by  John  Whittle  and  several  Interrogato- 
•*:    other  Defendants,:  for  the  discharge  of  an  order  of  *?"  ^  depo- 

'  °  sitions  not  to 

the  :12th  of  March  1822,  by  which  it  was  referred  to  be  referred  on 

the  Master  to  certify  whether  the  state  of  facts  carried  TOurwTbefore 
in  by.  them  under,  the  decree,  was. impertinent  to  the  the  hearing 
subject  matter  of  the  enquiry;  and  whether  the  inter-  nence  alone, 
rogatories  exhibited,  and  depositions  taken,  in  support  ^Jhout  scan" 
of  it,  were  leading  or  impertinent;  the  order  had  been 
made  as  of  course,  upon  the  petition  of  the  Defendant 
Ann  Holmes. 


.  It. appeared  that  the  state  of  facts  in  question  was 
carried  in  on  the  15th  of  November  1820,  together  with 
interrogatories  for  the  examination  of  two  of  the  parties 
in  support  of  it;  these  interrogatories  being  objected  to 
as  impertinent,  the  Master  disallowed  them,  and.  sub- 
stituted others  in  their  place.  Other  interrogatories 
were  exhibited  for  the  examination  of  witnesses,  in 
support  of  the  state  of  facts;  the  depositions'  were  de- 
livered out  on  the  9th  of  March.  It  appeared  that 
warrants  had  been  taken  out  on  the  part  of  the  De- 
fendant Ann  Holmes,  on  the  13th  of  November  1821, 
and  the  28th  of  February  and  the  8th  of  March  1822, 
which  were  underwritten,  for  the  Defendants  Whittle  and 

others 


A 


6t6  CASES  IN  CHANCERY. 

182*.  others  to  substantiate  their  state  of  fret*  or  that  tbesame 
would  be  disallowed.  The  solicitor  for  the  Defendant 
Am  Holmes  stated  that,  he  had  objected  before  the 
Master  to  die  state  of  facts,  and  the  interrogatories  for 
die  examination  of  die  parties,  on  which  the  Master 
allowed  his  objections  to  the  interrogatories,  saying  that 
the  proper  time  for  objecting  to  the  state  of  facts  would 
be  when  it  was  proceeded  upon. 

'Mir.  Agar  and  Mr.  Moore  in  support  of  the  petition. 

Mr.  Home  and  Mr.  Beames  against  it. 

7V  Masts*  of  ike  Rolls  in  giving  judgment,  re- 
ferred to  a  collection  of  M&  eases  compiled  by  a  gen- 
tleman who  had  for  many  years  been  secretary  at  the 
Rolls,  in  which  die  practice  was  stated  Id  be,  that 
interrogatories  aught  be  referred  cm  petition  of  comae 
for  being  leading;  and  that  interrogatories  and  do* 
positions  aught  in  like  manner  be  icJcrrcd  cither  for 
y^fMJfl  ^itnwtpywf^   His  Honour  menta 

instances  of  such  orders  (a),  and  noticed  Gaels  *. 
tktngtom(b),  Horsey  w. Horsey  (c\  Pymcentr. Pymad(d\9 
wodBnUmer.  G*rtUkore.(e).    Upon  these 
he  thought  that  die  order  in  question  was  < 
according  to  die  practice,  might  be  obtained  by  a 
tkm  of  course,  but  that  in  this  instance  the 

Holmes,  fay  taking  out  uaiiauts  to  pnucmd  on  the 
effects,  had  waited  any  objection  to  it» 


(a)  Jrwft  ▼.  MmU,  *7tk  ^HTl7S7. 
1740*  Pmmjgy.  Jfn  i  dM»  sd  JMi  174*.  Ljattv.  T  tmiB7%h 
174S.    JmmY.Jmm,*mkJwbl74l.    Mmhr  ▼-  lfijn  ^f 
fcr,  Stk  Ac  1749.     Mfmy  T.  Jallj,  3d  M&  17SC,  1 
ft*  lihi  t.  ITiMrr,  ink  Ml  17S8L 

(*)sJ*.sss.  (c)Cmd**L 

(d)  5  JA.SS7.  (e)  IS  Tm.  114. 
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not  afterwards  refer  it.  His  Honour,  therefore,  dig-  1822. 
charged  the  order  of  die  I2th  of  March,  so  for  as  it  %  *  ". 
related  to  the  state  of  facts.  v. 

TlNDAIX. 


A  motion  was  now  made  before  the  Lord  Chancellor,  J™f  *>• 
to  discharge  so  much  of  the  order  of  the  12th  of  March 
1822,  as  related:  to  the  interrogatories  and  depositions. 
In  addition) to  the  authorities  mentioned  above,  the' case 
of  White  v.  Fussell(a)  was  cited,  in  which  it  was  held 
that  interrogatories  and  depositions  were  not  to  be 
referred  for  impertinence  only,  without  scandal- (6) 

The  Lord  Chancellor. 

This  case  is  of  great  importance.  It  is  the  duty  of 
the  Court  to  take  care  that  its  records  are  as  clear  of 
scandal  and  impertinence  as  possible.  Where  an  an- 
swer is  referred,  there  is  but  little  difficulty,  because  it 
is  not  necessary  to  look  at  any  thing  but  the  bill  and 
answer;  it  is  not  so  with  depositions.  I  certainly 
thought,  the  last  time  the  question  was  before  me,  that 
Lord  Hardvoicke  took  a  very  wise  course  in  postponing 
the  decision  till  the  hearing  of  the  cause,  (c)  If  it  be 
a  motion  of  course,  that  the  Master  shall  look  into  all 
the  pleadings  and  the  interrogatories  and  depositions, 
and  say  whether  the  interrogatories  or  depositions  are 
impertinent,  we  should  be  running  the  risk  of  expung- 
ing a  great  deal  which  the  Court  might  think  material 
at  the  hearing.  If  the  question,  whether  the  matter  is 
impertinent,  be  brought  before  the  Court  before  the 
hearing,  the  Court,  I  think,  can  hardly  do  justice  with- 
out hearing  the  cause  and  knowing  the  whole  case. 

(a)  19  Ves.\15. 

(6)  This  case  was  not  noticed  in  the  argument  before  the  Master 
of  the  Rolls, 
(c)  Pyncent  V.  Pyncent,  8  Atk.  557. 

There 


A 
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1822.       -    There  is  another  difficulty  here;'. because  the  Master 


Osmond 


of  the  Rolls  thought  that  the  party  could  not  refer  the 
v.  state  of  facts,  having  taken  a  step  after  it  was  brought 

Tindaix.  j^  if  yOU  take  a  step,  you  cannot  afterwards  move  to 
refer  for  impertinence,  on  the  principle  that  by  taking 
a  step  on  the  state  of  facts,,  you  admit  the  pertinence 
of  it  If  that  be  so,  I  do  not  see  how  an  interrogatory 
asking  questions  as  to  matters  which  the  state. of  facts 
alleges,  can  be  said  to  be  impertinent,  if  the  state  of 
facts  be  not  so. 


It  seems  to  me,  that  if  interrogatories  and  depositions 
are  to  be  referred  for  impertinence,  it  is  absolutely 
necessary,  that  before  deciding  that  question,  the  whole 
cause  should  be  understood  from  beginning  to  end.  It 
was  on  this  ground,  I  think,  that  Lord  Hardmcke 
went,  in  leaving  the  question  of  impertinence  till  the 
hearing,  though  he  would  strike  out  scandal,  as  that 
affec^  character;  but  impertinence  only  affects  the 
purse,  and  the  Court  may  afterwards  set  that  right 


1825.  The  Lord  Chancellor  said,  he  was  of  opinion  that 

May  29.  ^e  interrogatories,  if  they  were  not  more  extensive  than 
the  state  of  facts,  could  not  be  objected  to ;  and  that 
interrogatories  and  depositions  could  not  be  referred  for 
impertinence  on  motion  of  course  before  the  hearing. 
His  Lordship,  therefore,  discharged  the  order,  with 
liberty  to  make  any  motion  on  the  subject  at  the 
hearing.  —  Reg.  Lib.  B.  1822.  fo.  1 160. 
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1821. 


The  ATTORNEY-GENERAL  v.  The  SKINNERS'      n«>.  ss. 

COMPANY. 

npHIS  cause  came  before  die  Lord  Chancellor  on  The  decree 
"*■    appeal  from  die  decision  of  the  Vice-Chancellor,  g^JJJJJ 
reported  in  5  Madd.  J  73.,  when  his  Lordship  affirmed  Company  to 
the  decree,  subject  to  the  following  variations :  tj,e  j^jg  in 

It  was  declared  that  it  was  sufficiently  established  question  for 
and  proved  in  the  cause,  that  the  estates  comprized  in  school,  affirm- 

the  statutes  of  the  14»th  and  Slst  of  Queen  Eliz.9  in  ed,  with  some 

variations  in 
the  information  mentioned,  which  were  purchased  by  terms. 

Sir  A.  Judd  of  Gates  and  Thorogood,  were  vested  in 
the  Defendants  in  their  special  corporate  character  of 
governors  of  the  free-grammar  school  of  Sir  A.  Judd,  in 
the  town  of  Tonbridge,  in  the  county  of  Kent,  not  under 
the  effect  of  the  instrument  stated  as  the  will  of  Sir 
A.  Judd,  but  upon  a  trust  previously  and  duly  declared  * 
thereof  by  the  said  Sir  A.  Judd,  by  virtue  of  which 
trust  the  estates  were  to  be  considered  as  held  by  the 
Defendants  in  such  corporate  character,  subject  to  such 
trust,  and  to  and  for  the  uses,  intents,  and  purposes  ex- 
pressed in  the  letters  patent  and  statutes,  and  to  and  for 
no  other  uses,  intents,  and .  purposes.  It  was  directed 
that  the  Master  should  approve  of  a  scheme  for  the 
future  establishment  of  the  school,  having  regard  to  the 
present  annual  rents  of  the  estates ;  and  the  relators,  the 
Defendants,  and  the  master  of  the  school,  were  to  be  at 
liberty  to  propose  such  schemes  as  they  respectively 
might  think  fit,  and  the  master  and  usher  of  the  school 
were  to  be  at  liberty  to  attend  the  Master  of  the  Court 
upon  taking  the  accounts,  and  making  the  enquiries 
directed;  by  the  decree.  The  word  instrument  was  to  be 
substituted  for  the  word  will,  of  Sir  A.  Judd.    In  other 

respects 
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1S21*       respects  the  decree  was  affirmed.    The  costs   of  all 

\- ■  •  parties  including  the  costs  of  the  appeal,  were  to  be 

xet-General  taxed  as  between  solicitor  and  client,  and  paid  out  of  the 

Skimnsm^Co.  rellt8  °*  ***  ^t***8  pw«h*wd  of  Gofer  and  CTonqgaod; 

together  with  any  costs,  charges,  and  expences  reason- 
ably and  properly  incurred  by  the  relators,  to  enable 
them  to  institute  and  piwpconte  the  suit 

Rag.  Lib,  A.  1821.  fix  1249. 


July  it.  CASSAMAJOR  v.  STRODE. 

Estates  being    fTQilS  cause  cane  before  the  Lord  Chancellor  on 
™diVo^  «PF*al  from  the  decision  of  the  Master  of  the 

tfoi^rtring     Rolls  (Sir  T.  Ftamer)  reported  in  2 Swan.  3*7.    The 
subject  to  cer-  petition  of  appeal  was  presented  by  J.  H.  P.  Schneider, 

tain  perpetual  ^  purchaser  of  several  lots  of  the  estates  in  question, 
payments  to  r  ^ 

the  curate  of 

i^a^to  an         jfe  Lobd  Chancellor  ordered  that  the  exception 
which  were  to  taken  by  Schneider  to  the  Master's  report,  dated  the  7th 
andpau^y011  oi  May  1817,  approving  the  title  to  the  lots  purchased 
the  purchaser   by  Schneider  should  be  overruled ;  and  that  the  order 
Held*  that  a  *»de  by  the  Master  of  the  Rolls,  on  hearing  the  said 

deed,  by  which  exception,  dated  the  26th  of  March  1819,  should  be 
the  purchaser  *  a 

of  lot  i.  grant*  affirmed  so  far  only  as  related  to  the  overruling  of  the 

*jjj"^f  said  exception.    And  his  Lordship  declared  that  the 

equal  amount  deed  of  indemnity,  bearing  date  the  24th  of  March 

mdemnifythe  1817,  particularly  mentioned  or  recited  in  the  Master's 

other  pur-  report  of  the  3d  of  March  1817,  as  having  been  settled 

a  covenant  to  by  him  in  pursuance  of  an  order  of  the  26th  of  Jhdg 

indemnify  1816    md  wh;ch  deed  of  indemnity  had  already  been 
them,  was  a  *    * 

sufficient  in-  executed  by  P.  Thomson,  was  a  proper  deed  of  indemnity 

demmty.  ffom  ^  ^^  p  Thomson  as  the  purchaser  of  lot  1.  for 

indemnifying  all  the  other  persons  who  had  become 

pur- 
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purchasers  of  the  residue  of  the  estates  from  the  pay-  1821. 

ment  of  the  annual  outgoings  of  120£  and  20/.  in  com-  *      *  '-' 

^      °  Cabsamajoe 

pliance  with  the  eighth  article  of  the  conditions  of  sale  v. 

under  which  the  said  estates  were  sold.— Reg.  Lib.  A.  8tmde. 

1820.  fo.  2136. 


ALLAN  v.  BACKHOUSE.  **.  *. 

THIS  cause  came  before  the  Lord  Chancellor  on 
appeal  from  the  decision  of  the  Vice-Chancellor 
(Sir  T.  Plumer),  reported  in  2  Ves.  %  B.  65.  His  Lord- 
ship affirmed  the  decree. — Reg.  Lib.  A.  1820.  fo.  2414. 


C ALLEY  v.  SHORT.  j^w. 

rTWIS  cause  came  before  the  Lord  Chancellor  on 
appeal  from  the  decision  of  the  Master  of  the  Rolls 
(Sir  W.  Grant)  reported  in  Cooper's  Chan.  Cos.  p.  149. 
His  Lordship  affirmed  the  decree. 

Reg.  Lib.  A.  1820.  fo.  2458. 


GREGORY  v.  GREGORY. 

FflHIS  cause  came  before  the  Lord  Chancellor  on 
"*"  appeal  from  the  decision  of  the  Master  of  the  Rolls 
(Sir  W.  Grant)  reported  in  Cooper's  Chan.  Cos.  p.  201* 
His  Lordship  affirmed  the  decree. 

Reg.  Lib.  A.  1820.  fo.  2494. 


Aug.ih 
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1822. 


Jufylli  BROOKFIELD  v.  BRADLEY. 

Aug.  8. 

An  estate  de-    HHHIS  was  a  bill  by  a  creditor  of  William  Law,  a  de> 
rotafant heir  ceased  trader,  on  behalf  of  himself  and  the  other 

subject  to  a      creditors,  for  the  payment  of  their  debts  out  of  his  real 

lien  or  equi-  .  _  ■      ^  *.     *  .     »  • 

table  charge :    and  personal  estate :  the  Defendants  were  his  executors 

Held,  that  the  an(j  devisees    and  his  heir  at  law,  who  was  an  infant 

parol  does  not  ' 

demur  in  a       The  original  decree,  made  in  December  1816,  directed 

by  other  ere-    accounts  of  his  debts  and  personal  estate,  and  enquiries 
ditors.  as  to  his  real  estate.    The  Master  having  made  his 

being  added      report,  the  cause  came  on  to  be  heard  for  further  direc- 

as  parties  to  a  £ons  on  fa  gfa  0f  March  1822,  when  an  objection  was 

cause  after  tne 

report  had       taken  that  the  children  of  two  of  the  testator's  brothers, 

waTitfemd*  w^°  un^er  ^k  W*W  too'K  8  contingent  interest  in  his  real 

to  the  Master  estate,  had  not  been  made  parties :  the  cause  in  conse- 

Whe3ierTt  quence  stood  over,  and  a  supplemental  bill  was  filed  to 

would  be  for  bring  them  before  the  Court    Several  of  the  Defendants 

that  the  re-      to  the  supplemental  bill  were  infants:  the  cause  now 

port  should  be  CSLme  on  again, 
adopted  as  to  ^ 

them. 

Mr.  Hart  for  the  Plaintiffs,  observed,  that  the  De- 
fendants to  the  supplemental  bill  were  not  in  strictness 
bound  by  the  report  in  the  original  suit,  as  having  been 
made  in  their  absence,  but  that  they  could  derive  no 
advantage  from  the  accounts  being  taken  over  again, 
and  those  of  them  who  were  adult  were  therefore  willing 
to  abide  by  the  former  proceedings ;  and  he  suggested 
that  if  the  Court  were  satisfied  by  a  reference  to  the 
Master  that  it  would  be  for  the  benefit  of  the  infants,  it 
might  also  be  adopted  and  confirmed  as  to  them:  a 
similar  reference  had  been  made  by  Sir  JV.  Grant  in 
Pennington  v.  Lord  Muncaster. 

The 
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-    The  Vice-Chancellor  said,  he  thought  that  would        1822. 

be  the  proper  course:  and  upon  the  consent  of  the  adult    „    ~ w 

17    r  r  Brookfield 

Defendants  to  the  supplemental  bill,  to  be  bound  by  the:  v. 

former  proceedings,  he  referred  it  to  the  Master  to  en- 
quire whether  it  would  be  for  the  benefit  of  the  infant 
Defendants  that  the  report  should  be  adopted  as  to 
them,  and  they  were  to  be  at  liberty  to  take  objections 
to  it  before  the  Master. 


Bradlsy. 


The  Master  having  reported  that  it  would  be  for  the  July  24, 
benefit  of  the  infants  to  adopt  the  report,  the  cause  was 
set  down  again ;  and  the  question  was,  whether  the 
parol  ought  to  demur  as  to  some  of  the  testator's  estates, 
which  having  been  acquired  subsequently  to  the  date  of 
his  will,  had  descended  to  his  infant  heir :  part  of  these 
estates  were  subject  to  equitable  charges. 

*  Mr.  Bell  contended,  that  as  to  the  estates. covered  by 
the  charges,  the  parol  did  not  demur ;  for  that  the  per- 
sons entitled  to  the  charges  might  file  a  bill,  and,  as 
against  them,  the  parol  would  not  demur,  and  an  im- 
mediate sale  would  be  decreed ;  and  although  they  were 
not  parties  to  this  suit,  yet  the  same  decree  might  be 
made  here,  as  it  was  indifferent  to  the  heir  in  what  suit 
the  sale  took  place,  and  the  effect  of  refusing  it  would 
only  be  to  render  another  bill  necessary.  He  cited 
Mouldy.  Williamson  (a),  where,  upon  this*  principle,  it 
was  held,  on  a  bill  by  specialty  creditors,  that,  the  parol 
did  not  demur,  on  the  ground  that  the  estate  was  charged 
with  legacies,  which  the  legatees  were  entitled  to  have 
raised  immediately. 

-    The  Vice-chancellor  concurred  in  this  reasoning, 

(a)  2  Car,  986. 

Tt  but 


M 


t 
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1822. 


Brookfield 

V. 

Bradley. 


but  the  nature  and  extent  of  die  charges  not  appearing 
sufficiently  upon  the  pleadings,  he  directed  a  reference 
to  ascertain  whether  the  descended  estates,  or  any  part 
of  them,  were  subject  to  any  and  what  lien,  charge,  or 
contract. 


Aug.  8.  By  the  report  it  appeared  that  part  of  the  descended 

estates  had  been  subjected  by  the  testator  to  an  equitable 
mortgage  by  deposit  of  the  title-deeds ;  another  part  had 
become  the  property  of  the  testator,  under  the  effect  of 
agreements  with  some  persons  to  whom  it  had,  with 
other  property,  been  devised  as  tenants  in  common  with 
him :  it  had  not  yet  been  conveyed  to  him  in  severalty, 
and  was  subject  to  a  lien  for  a  sum  due  from  him  to 
them  under  the  agreements. 

The  Vice-Chancellor  was  of  opinion  that  these 
parts  of  the  estates  might  be  sold  as  being  subject  to 
equitable  charges. 


An  estate  de- 
scended to  an 
infant  heir 
cannot  be  sold 
at  the  «uit  of 
creditors,  on 
the  ground 
that,  from  the 
circumstances 
of  the  pro- 
perty, a  sale 
will  be  bene* 
ficial  to  the 
infant 


With  respect  to  another  part  of  the  descended  estates, 
it  appeared  that  it  had  been  held  by  the  testator  and  his 
partner  J.  Law,  under  a  lease  for  sixty-three  years  from 
October  1783.  In  October  1801  they  made  a  mortgage 
of  this  lease,  which  had  not  been  paid  off,  and  was  still 
subsisting.  In  June  1811  they  purchased  the  freehold 
and  inheritance,  which  was  conveyed  to  them,  subject  to 
the  lease  of  October  1783.  Afterwards,  upon  a  disso- 
lution of  partnership  in  the  year  1813,  the  interest  of 
J.  Law  was  conveyed  and  assigned  to  the  testator. 

Mr.  Bell  argued  that  as  to  this  estate  the  term  must 
be  sold  as  being  personal  property,  but  that  it  would  be 
disadvantageous  to  all  parties  to  have  it  sold  separately 

from 
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from  the  reversion,  which  had  descended  upon  the  heir, 
and  that  it  ought  to  be  referred  to  the  Master  to  enquire 
whether  it  would  be  for  his  benefit  that  the  reversion 
should  also  be  sold,  as  had  been  done  in  cases  of  bills 
of  foreclosure  against  an  infant  heir,  (a) 


1822. 


Brookfuld 

9. 

Bbadley. 


The  Vice-Chancellor  said,  that  the  testator's  in- 
terest in  the  lease  must  be  sold,  but  that  he  could  not 
refer  it  to  the  Master  to  enquire  whether  it  would  be  for 
the  benefit  of  the  infant  heir  that  the  inheritance  of  this 
estate  should  be  sold,  unless  some  authority  for  it  could 
be  found.  The  case  of  a  mortgaged  estate  was  an  ex- 
ception; there  it  was  only  to  prevent  a  foreclosure.  (i) 

Mr. 

(a)  See  Mondey  v.  Mondey,  1  V.  <£•  B.  223. 

(b)  On  the  doctrine,  as  to  the  parol  demurring  in  equity,  see 
Lechmere  v.  Brasier,  2  Jac.  <£•  Walk.  287.,  and  the  cases  cited  in  the 
note,  p.  290. 

The  following  statement  of  the  case  of  Scarth  v.  Cotton  (reported 
Cat.  temp.  Tab.  198.)  is  taken  from  the  Register's  Book,  B.  1735. 
fo.  518.:  — 

The  plaintiff  was  a  bond-creditor  of  J.  White,  who  died  intestate, 
leaving  Margaret,  his  only  daughter,  an  infant,  his  heiress  at  law. 
White  was  entitled  to  some  real  estates,  subject  to  a  mortgage  for 
6460/.  The  defendants,  Cotton  and  Woodcroft,  having  lent  him  cer- 
tain notes  which  he  had  negotiated,  and  the  amount  of  which  he 
had  received,  he,  to  indemnify  them,  executed  deeds  of  lease  and 
release,  dated  in  Aug.  1729,  by  which,  after  reciting  the  mortgage, 
he  conveyed  the  estates  to  them  {Cotton  and  Woodcroft),  upon  trust, 
by  sale  or  mortgage,  to  raise  money  to  pay  off  the  mortgage  and 
discharge  the  notes,  and  their  costs  and  charges,  and  then  to  stand 
seised  to  such  uses  as  he  should  direct,  and  in  default  of  such 
direction,  to  the  use  of  him,  his  heirs,  and  assigns. 

After  the  death  of  White,  Cotton  and  Woodcroft  filed  a  bill  to  be 
satisfied  their  demand;  and  a  decree  was  made  in  Feb.  1731,  for 
an  account  of  what  was  due  upon  the  mortgage,  which  Cotton  and 
Woodcroft  were  to  pay,  or  their  bill  to  stand  dismissed  as  against 
the  mortgagee.  The  Master  was  to  enquire  what  Cotton  and  Wood* 
croft  had  bond  fide  paid  for  White  on  account  of  the  notes,  and  to 
which  he  was  liable,  and  also  what  they  stood  engaged  to  pay  for 
him  on  account  of  the  notes,  and  to  compute  interest  on  what  they 
had  paid ;  and  it  was  ordered,  that  so  much  of  the  estates  as  should 

T  t  2  1* 


An  estate  de- 
scending to 
an  infant  heir, 
subject  to  a 
trust  to  sell 
for  payment 
of  certain  in- 
cumbrances : 
Held,  that  it 
could  not  be 
resorted  to  for 
the  payment 
of  other  spe- 
cialty debts 
during  the 
minority  of 
the  heir. 
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Bbookpield 

V. 

Bradley. 


CASES  IN  CHANCERY. 
Mr.  Hart  and  Mr.  Duckworth  for  the  Plaintiff. 

Mr.  Bell,  Mr.  Wetherdl,  Mr.  Home,  Mr.  Shadwell, 
Mr.  Boupell,  Mr.  Garratt,  Mr.  Stephen,  Mr.  Purvis,  and 
Mr.  Jacob,  for  the  different  Defendants. 


The  decree  was  in  part  as  follows :  "  In  case  the  said 


be  sufficient  to  pay  what  Cotton  and  Woodcroft  should  pay  to  the 
mortgagees,  and  what  the  Master  should  certify  to  be  due  to  them 
for  what  they  had  paid  for  White,  and  to  indemnify  them  for  what 
they  stood  engaged  to  pay,  should  be  sold ;  and  the  money  arising 
by  the  sale  to  be  paid  to  Cotton  and  Woodcroft  in  discharge  of  what 
they  had  paid  and  should  pay;  the  costs  were  to  be  paid  out  of  the 
money  arising  from  the  sale. 

The  bill  in  this  cause,  after  stating  as  above,  and  that  the  personal 
estate  was  insufficient  for  payment  of  the  plaintiff's  debt,  complained 
that  the  decree  had  not  been  prosecuted,  and  prayed  that  the  plain- 
tiff might  have  the  benefit  of  it,  in  order  to  be  satisfied  his  debt, 
with  interest  and  costs.  The  defendant,  Cotton,  in  his  answer,  said 
he  had  carried  in  his  charge,  and  was  proceeding  under  the  decree ; 
the  mortgagees  said,  they  were  willing  to  assign  on  being  paid ;  the 
infant  insisted,  that  the  estates  should  not  be  sold  during  her 
infancy. 

By  the  decree,  it  was  referred  to  the  same  Master  to  enquire 
what  was  due  to  the  plaintiff,  and  to  tax  him  the  costs  of  the  suit,  and 
to  take  an  account  of  the  personal  estate  of  the  intestate,  and  the 
plaintiff's  debt  was  to  be  paid  out  of  it  in  a  course  of  administra- 
tion; and  if  the  personal  estate  should  be  insufficient  to  pay  what 
should  be  reported  due  to  him,  then  the  plaintiff  was  to  beat  liberty 
to  carry  on  the  accounts  directed  by  the  former  decree,  in  case  the 
plaintiffs  (in  the  former  suit)  should  neglect  to  carry  on  the  same ; 
and  in  case,  after  satisfaction  of  what  should  be  found  due  to  the 
plaintiffs  or  to  the  defendants  in  that  cause' according  to  the  said 
decree,  any  part  of  the  money  arising  by  the  sale  directed  by  the 
said  decree  should  remain,  or  any  part  of  the  estate  should  remain 
unsold,  then  liberty  was  reserved  for  the  plaintiff  in  this  cause  to 
resort  to  the  Court  touching  a  satisfaction  to  be  made  to  him  for 
what  should  be  found  due  to  him,  after  the  infant  should  attain  her 
age  of  twenty-one  years.  The  plaintiff  was  to  pay  the  costs  of  all 
the  defendants,  except  the  infant  and  the  administratrix,  and  they 
were  to  be  added  to  his  principal  and  interest,  and  repaid  with  the 
same. 

testator's 
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testator's  personal  estate  shall  be  insufficient  for  pay- 
ment of  his  debts  and  funeral  expences,  the  Court  doth 
declare  that  his  real  estates  descended  are  in  the  first 
place  liable  to  make  good  the  deficiency;  and  in  case 
the  same  are  insufficient,  then  his  real  estates  which 
passed  by  his  will ;  but  the  parol  is  to  demur  during 
the  minority  of  the  Defendant,  the  infant,  the  heir  at 
law  of  the  testator,  as  to  the  descended  estates  com- 
prised in  the  fourth  schedule,  and  the  same  are  not  to 
be  sold  during  his  minority:  but  this  is  to  be  without 
prejudice  to  any  question  between  the  heir  at  law,  when 
of  age,  and  the  devisees,  as  to  the  devisees  being  re- 
compensed what,  if  any  thing,  shall  be  raised  out  of  the 
devised  estates  for  payment  of  the  said  testator's  debts, 
under  the  directions  hereinafter  given."  —  Reg.  Lib.  A. 
1821.  fo.  2345. 
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A 


The  ATTORNEY-GENERAL  v.  The  Dean  and 
Canons  of  CHRIST  CHURCH. 

TN  this  case  (reported  ante,  p.  474*.)  the  Defendants 
appealed  to  the  Lord  Chancellor  from  the  order 
made  by  the  Master  of  the  Rolls  upon  the  second  ex- 
ception, by  which  the  augmentations  of  the  salaries  of 
the  master  and  usher  were  disallowed  to  the  Defendants. 
The  Lord  Chancellor  reversed  the  order  so  far.  as  it 
related  to  the  second  exception,  and  ordered  that  that 
exception  should  be  overruled ;  and  the  amount  of  the 
sums  so  disallowed  having  been  paid  into  court  by  the 
Defendants,  was  ordered  to  be  paid  out  to  them.  6th  July 
1826.  — Reg.  Lib.  A.  1825.  fo.  1762. 


1826. 

July  e: 
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ABATEMENT. 
See  Pleading,  1.  —  Practice,  3. 

ACCOUNT. 

See  Charity,  2. — Jurisdiction,  5. 
—  Practice,  5. —  Plea,  1. 

ADMISSION. 
See  College,  1. 

AFFIDAVIT. 
See  Practice,  6,  7. 

AGREEMENT. 

Persons  having  a  common  interest 
may  agree  to  unite  in  a  defence  ; 
but  the  agreement  must  not  go 
beyond  the  common  object.  And, 
therefore,  an  agreement  by  seve- 
ral owners  and  occupiers  of  land 
in  a  parish,  to  concur  in  defend- 
ing any  suits  that  may  be  com- 
menced against  any  of  them  by 
the  present  or  any  future  rector, 


for  the  tithes  of  articles  covered 
by  certain  specified  moduses,  or 
any  other  moduses,  binding 
themselves  not  to  compromise  or 
settle,  and  not  limited  to  their 
continuance  in  the  parish,  or  to 
any  particular  time,  is  illegal. 
Semble.  Page  426 

See  Baron  and  Feme,  1. — Bond,  1. 
— Parties,  1,2. — Vendor  and 
Purchaser,  1.  S. 

ANNUITY. 
See  Usury,  1. — Will,  6. 

APPEAL. 
See  Issue,  3. 

ASSETS. 

1.  When  real  estate  is  devised  for 
payment  of  debts,  and  articles  of 
personalty  exempted,  if  the  ex- 
ecutors, to  preserve  the  latter 
from  the  creditors,  delay  selling 
them,  and,  in  consequence,  a  loss 
T  t  4  hap- 
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happens,  it  may  be  thrown  on 
the  real  estate.     Semble. 

Page  115 

2.  After  a  decree  for  the  adminis- 
tration of  a  testator's  estate,  cre- 
ditors suing  at  law,  restrained  on 
the  application  of  a  legatee.    122 

S.  Creditors  obtaining  judgment 
against  the  executor  after  notice 
of  a  decree,  and  levying  on  the 
testator's  property,  would  be 
obliged  to  restore  it*     Semble* 

Ibid. 

4.  A  reversion  expectant  upon  an 
estate  for  life,  and  upon  estates 
tail,  limited  to  unborn  children, 
held  to  be  assets  for  the  payment 
of  specialty  debts,  and  decreed 
to  be  sold  for  that  purpose.    212 

5.  A  reversion  expectant  upon  an 
estate  tail  may  be  sold  for  pay- 
ment of  specialty  debts.   Semble. 

Ibid. 
See  Executor,  4-.  —  Fraud,  2. 

ATTACHMENT. 
See  Practice,  16.  SO. 

ATTORNEY-GENERAL. 
See  Practice,  9. 


BANKRUPT. 

1*  Where  part  of  the  account  be- 
tween two  mercantile  houses, 
which  become  bankrupt,  consists 
of  bills  that  may  be  proved 
against  both  estates,  there  can 
be  no  proof  in  respect  of  those 
bills  as  between  the  two  houses, 


unless  there  be  a  surplus  after 
satisfying  the  holders  of  the  bills. 

rage  274 

2.  Bankrupt  bringing  an  action  to 
try  the  validity  of  the  commis- 
sion, cannot,  at  the  same  time, 
proceed  with  the  petition  to  su- 
persede it,  on  the  same  grounds. 

559 

See  Jurisdiction,  4.  —  Lien. 

BARON  AND  FEME. 

1.  A  husband  agrees  to  sell  his 
wife's  estate  and  dies.  Whether 
the  wife  can  enforce  the  contract 
against  the  purchaser.    Qu.      76 

2.  Injunction  to  restrain  proceed- 
ings  at   law  for.,  r%covering  an 

.  annuity,  secured  to  the  wife  by 
a  deed  of  separation,  not  contain- 
ing any  covenant  to  indemnify 
the  husband  from  her  debts,  re- 
fused. 126 

3.  Whether  a  covenant  in  a  deed 
of  separation,  not  to  sue  for  a 
restitution '  of  conjugal  rights,  is 
binding  ;  and  if  not,  whether  the 
rest  of  the  deed  can  be  sustained. 
Qu.  137 

4.  Whether  a  gift  of  an  annuity  to 
the  separate  use  of  a  married 
woman,  on  condition  of  her  living 
apart  from  her  husband,  is  good. 
Qu.  Ibid. 

5.  A  feme  covert,  tenant  for  life, 
with  power  of  charging,  and  with 
the  ultimate  limitation  to  herself 
in  fee,  makes  a  charge,  and  cove- 
nants for  payment.  She  survives 
her  husband,  and  the  intermedi- 
ate limitations  having  failed,  the 
estate,  on  her  death,  descends  to 
her  heir.    He  is  not  entitled  to 

exoner- 
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exoneration  out  of  her  general 
personal  estate.  Page  235 

6.  Whether  he  is  entitled  to  exoner- 
ation out  of  personal  estate  set- 
tled to  her  separate  use.     Qu. 

Ibid. 

7.  Settlement  in  trust  for  the  sepa- 
rate use  of  a  married  woman  for 
life,  but  so  as  not  to  anticipate, 
with  remainder  as  she  should  ap- 
point by  will ;  and  in  default  of 
appointment  to  A.  On  the  death 
of  her  husband,  the  restraint  on 
anticipation  ceases,  and,  there- 
fore, she  is  entitled,  with  the 
concurrence  of  A.,  to  a  transfer 
of  the  fund.  603 

See  Dower.  —  Parties,  1.  — 
Pleading,  1.  —  Practice,  31. 

BIDDINGS. 
See  Practice,  27« 

BILL  OF  EXCHANGE. 
See  Bankrupt,  1. 

BOND. 

Securities  given  to  persons  who 
would  be  prejudiced  by  the  pass- 
ing of  a  private  bill  in  parliament, 
in  consideration  of  their  with- 
drawing their  opposition  to  it, 
are  not  illegal.  64 


CERTIORARI. 

Writ  of  certiorari  to  the  court  of 
great  sessions  in  Wales  quashed, 
it  having  issued  without  a  special 
ground  laid  for  it,  and  directing 


the  tenor  of  the  record,  instead  of 
the  record  itself,  to  be  returned. 

Page  54 

CHARITY. 

1.  Gift  for  the  relief  of  the  poor  in 
such  parishes  and  in  such  manner 
as  the  trustees,  or  the  survivors 
or  survivor  of  them,  their  heirs 
or  assigns,  should  think  fit,  so  as 
St.  N.  should  be  one  of  the 
parishes:  Held,  that  a  scheme 
carried  into  effect  under  the 
orders  of  the  Court,  by  which  a 
small  part  of  the  income  was  de- 
voted to  St.  N.  and  the  bulk  of 
it  to  a  parish  in  a  remote  county, 
was  not  conformable  to  the  trusts 
of  the  will ;  and  an  equal  division 
between  the  two  parishes  ordered. 

407 

2.  Account  of  the  rents  and  profits 
of  a  charity  estate  decreed  for  a 
period  of  200  years  against  a 
corporation,  who  by  their  answer 
admitted  the  receipt, ,  and  stated 
that  they  had  from  time  to  time 
debited  themselves  in  their  books 
with  the  amount.  443 

3.  The  decree  declaring  the  Skin- 
.    ners'  Company  to  be  trustees  of 

the  lands  in  question  for  Ton- 
bridge  school  affirmed,  with  some 
variations  in  terms.  629 

See  Grammar  School. —  Mort- 
main,!.— Power,  3. — Will,  8. 

COLLEGE. 

1.  The  statutes  of  a  college  direct- 
ing that  the  president   on   his 
election  should  be  admitted,  and 
prescribing  an  oath  to  be  taken 
I  by 
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by  him  and  some  other  cere- 
monies to  be  performed :  Held, 
upon  evidence  of  a  particular 
form  of  admission,  besides  the 
oath  and  ceremonies  mentioned 
in  the  statutes  having  been  used, 
and  upon  the  ground  that  in  such 
offices  the  admission  is  generally 
a  distinct  act,  that  the  admission 
did  not  consist  in  taking  the  oath 
and  going  through  the  cere- 
monies mentioned  in  the  sta- 
tutes, but  in  the  observance  of 
that  particular  form.  The  pre-  : 
sident  elect  did  not,  therefore, 
forfeit  his  office  by  taking  the 
oath  and  going  through  those 
ceremonies,  without  having  pre- 
viously subscribed  the  declaration 
required  by  the  act  of  uniformity. 

Page  1 

2.  In  a  college  of  royal  foundation 
a  practice  having  for  many  years 
prevailed  of  electing  two  fellows 
of  a  county,  for  which  the  sta- 
tutes allowed  only  one,  a  dispens- 
ation from  the  crown  authorising 
such  practice  was  presumed*  Ibid. 

3.  A  dispensation  with  a  college 
statute  presumed  from  a  practice 
and  opinion  contrary  to  it  having 
prevailed  for  many  years.         34 

4.  The  crown,  as  visitor  of  a  college 
of  royal  foundation,  may  by  a 
perpetual  dispensation  authorise 
a  practice  of  having  a  greater 
number  of  fellows  of  a  particular 
county  than  the  statutes  allow. 

35 

5.  Where  possession  of  property  of 
a  certain  amount  is  required  as  a 
qualification  for  the  office  of  pre- 
sident of  a  college,  it  is  not 
necessary  for  a  candidate  to  pro- 


duce  his    qualification    at    be 
election.  Pag?  3> 

6.  By  college  statutes  the  possession 
of  10/.  per  annum  disqualifies  from 
holding  a  fellowship.  The  master 
and  fellows  having  a  power  to  in- 
terpret ambiguous  passages,  may 
raise  the  amount  in  proportion 
to  the  decrease  in  the  value  of 
money.    Semble*  37 

7*  By  the  same  statutes,  the  master 
must  possess  20/.  per  annum.  It 
is  not  necessary  that  the  amount 
of  this  sum  should  vary  with  the 
other.  Ibid. 

8.  In  college  statutes  making  the 
possession  of  property  a  dis- 
qualification, real  estate  alone  if 
in  general  considered.  Ibid. 

9.  When  real  property  is  required 
as  a  qualification  by  college  sta- 
tutes, the  modern   doctrines  of 
equity  are  not  to  be  too  rigidly 
applied  in  determining  what  is 
real;  and  therefore  an  interest 
in  land  which  in  a  court  of  equity 
would  be  deemed  personal  estate 
may  satisfy  the  statute.  3S 

10.  The  fellows  of  a  college  being 
required  to  elect  a  president 
within  a  certain  time  after  a 
vacancy,  if  the  elected  president 
neglects  to  subscribe  the  declar- 
ation of  conformity  before  his 
admission,  his  office  is  ipso  Jaclo 
void,  and  a  new  election  must 
take  place  within  the  prescribed 
time.     Semble.  46 

11.  A  college  is  not  bound  to  ac- 
cept an  accession  to  its  found- 
ation. 391 

12.  The  visitor  of  a  college  be- 
comes visitor  of  a  new  foundation 
added  to  it.     Semble.  400 

IS.  Whe- 
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13.  Whether  a  college  can  accept  an 
accession  to  its  foundation  with- 
out the  consent  of  the  visitor.  Qu. 
Page  400 
See  Costs,  I.— Jurisdiction)  1. — 
Will,  7. 

COMMITTEE. 

1.  The  committee  of  a  lunatic  ought 
to  be  resident  within  the  juris- 
diction of  the  Court,  and  there- 
fore an  allowance  made  him  for 
expenccs  in  visiting  the  lunatic 
discontinued  on  his  going  to  live 
in  Scotland.  94 

2.  Committee  of  a  lunatic  neglect- 
ing to  pass  his  accounts,  and 
retaining  balances,  charged  with 
interest,  on  the  petition  of  a 
creditor.  160 

3.  A  salary  allowed  to  the  com- 
mittee of  the  estate  of  a  lunatic 
under  peculiar  circumstances. 

404 

4.  Persons  whose  place  of  residence 
admits  of  their  frequently  visiting 
the  lunatic  and  inspecting  the 
management  of  his  concerns,  to 
be  preferred  as  committees.  405 

CONTEMPT. 
See  Practice,  2. — Receiver,  3. 

CONTRIBUTION. 
Bill  to  enforce  contribution  under 
an  agreement  by  owners  and 
occupiers  of  land  in  a  parish, 
to  defend  and  prosecute  tithe 
suits  at  joint  expense,  dismissed 
upon  doubtful  evidence  and  long 
delay.  426 


COPIES. 
See  Six  Clerk. 


COPYRIGHT. 


1;  An  author  having  given  a  work 
to  a  publisher,  who,  by  the  sale 
of  it,  reimbursed  his  expences, 
and  made  considerable  profit, 
cannot,  at  the  end  of  the  first 
fourteen  years,  restrain  him  by 
injunction  from  continuing  the 
publication.  P"ge  31 1 

2.  Injunction  to  restrain  the  in- 
fringement of  copyright  in  a 
work,  as  to  which  it  appeared 
doubtful  whether  it  did  not  tend 
to  impugn  the  doctrines  of  the 
Scriptures,  refused.  471 

CORPORATION. 
See  College.  — Charity,  % 

COSTS. 

1.  Costs  of  petition  to  the  visitor  of 
a  college  relative  to  the  election 
of  a  president  paid  out  of  the 
college  funds.  47 

2.  On  petition  under  the  statute 
B6G-3.  c.GO.  for  a  re-transfer 
of  unclaimed  stock  that  has  been 
transferred  to  the  sinking  fund, 
the  costs  are,  in  general,  to  be 
paid  out  of  the  stock  in  question. 

55 

3.  A  creditor  whose  debt  has  been 
disallowed  by  the  Master,  and 
allowed  by  the  Court  upon  pe- 
tition, is  not  entitled  to  costs. 

106 

4.  In  a  creditor's  suit,  it  appearing 
that  there  were  no  assets  appli- 
cable 
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cable  to  the .  payment  of  the 
Plaintiff's  debts, .  the  Plaintiffs 
ordered  to  pay  the  costs. 

Page  240 

5.  But  other  creditors  entitled  to  a 
specific  lien,  having  proved,  or- 
dered to  pay  the  costs  of  the 
proceedings  relative  to  their 
debts.  Ibid* 

6.  Under  a  bill  by  a  second  in- 
cumbrancer, a  receiver  having 
been  appointed,  and  the  first  in- 
cumbrancer taking  the  benefit  of 
the  suit,  the  costs  are  to  be  paid 
in  the  first  instance,  before  the 
demand  of  the  first  incumbrancer. 

402 

7.  The  verdict  on  the  first  trial  of 
an  issue  in  a  tithe  cause  being 
for  the  Defendant,  in  conse- 
quence of  a  misdirection  of  the 
judge,  and  on  the  second  trial 
being  for  the  Plaintiff,  the  costs 
of  the  suit,  of  the  motion  for  the 
new  trial,  and  of  the  second  trial, 
given  against  the  Defendant,  but 
no  costs  given  of  the  first  trial. 

571 

8.  In  a  suit  for  partition  and  an 
account,  the  Defendant  impro- 
perly disputing  the  Plaintiff's 
title,  ordered  to  pay  so  much  of 
the  costs  as  related  to  the  ac- 
count, and  to  the  proof  of  the 
Plaintiff's  title.  574 

See  Practice,  10. 16. — Solicitor, 
5,  6.  9. 

COUNSEL. 
See  Practice,  14. 


DEBTOR  AND  CREDITOR. 

See  Assets,  2,  S. —  Costs,  3,  4, 
5.  —  Execution,  1,  2,  3,  4. — 
Fraud. — Lunatic,  1. 

„  DECREE. 

1.  An  order  inconsistent  with  the 

r 

original  decree  cannot  be  made 
upon  exceptions  to  the  report. 

Page  28* 

2.  A  decree  for  a  reference  of  title 
on  a  bill  for  a  specific  perform- 
ance should  contain  a  declaration 
that  the  contract  ought  to  be  spe- 
cifically performed.  495 

3.  After  a  decree  for  the  adminis- 
tration of  a  testator's  estate  in 
England  and  Ireland*  an  incum- 
brancer upon  the  Irish  estate, 
having  come  in  and  proved  his 
debt,  restrained  from  proceeding 
in  a  creditor's  suit,  instituted  by 
him  in  the  Court  of  Chancery  in 
Ireland^  receiving  the  costs  up  to 
the  time  of  his  having  notice  of 
the  decree,  and  paying  the  costs 
of  the  application.  516 

See  Assets,  3.  —  Executor,  2, 
3,4. 

DEMURRER, 

1.  Demurrer  allowed  to  a  bill, 
stating  in  the  alternative  a  title 
at  law  or  in  equity.  335 

2.  Several  causes  of  demurrer  may 
be  assigned.  466 

See  Jurisdiction,  7* 


DEPOSITIONS. 
See  Practice,  4.  35. 


DIS- 
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DISPENSATION. 

See  College,  2.  4. 

DOWER. 

An  attendant  term  having  become 
vested  in  the  wife  of  the  owner 
of  the  inheritance  as  the  ad- 
ministratrix of  the  trustee,  and 
her  husband  becoming  bankrupt, 
his  assignees  agree  to  sell  the 
estate,  and  file  a  bill  for  a  specific 
performance  of  the  agreement, 
pending  which  suit  the  husband 
dies :  Held,  that  the  widow  was 
not  entitled  to  dower;  that  she 
was  bound  to  assign  the  term  to 
the  purchaser,  and  that  he  was 
bound  to  accept  the  title. 

Page  490 

See  Pleading.  —  Will,  11. 


ELECTION. 

1 .  A  testator  leaving  to  his  son  and 
heir  his  real  estates,  and  the  re- 
sidue of  his  personalty,  with  a 
recommendation  to  continue  his 
nephews  as  tenants  on  an  estate 
settled  on  the  son,  the  latter  de- 
creed to  elect,  either  to  continue 
them  as  tenants,  or  to  make  them 
a  compensation  for  the  value  of 
the  tenancy  out  of  the  property 
given  him  by  the  testator.      317 

2.  A  testator  having  directed  his 
executors  to  sell  whatever  real 
estate  he  might  die  possessed  of, 
and  having  given  benefits  to  his 
heir  at  law,  acquires  other  lands : 
the  heir  is  not  bound  to  elect.  534 

See  College,  5. —  Length  of 
Time.  —  Practice,  28,  29. — 
Will,  11. 


EVIDENCE. 

1.  A  testator  gives  to  some  persons 
annuities  of —I.  long  annuities, 
and  to  several  others  legacies  of 

/.  long  annuities,  on  one  of 

which  he  directs  interest  to  be 
paid  at  5/.  per  cent.  Evidence 
of  the  amount  of  his  property 
admissible  to  explain  the  meaning 
of  the  latter  bequests,  and  his 
property  being  insufficient  to  pay 
them  in  long  annuities,  held, 
that  sums  of  money  to  be  raised 
out  of  his  long  annuities  were 
intended.  Page  451 

2.  The  probate  act  book  of  the 
Prerogative  Court,  containing  an 
entry  of  a  will  being  proved, 
and  of  probate  being  granted  to 
the  executors  therein  named, 
admitted  as  evidence  of  those 
persons  being  the  executors, 
without  accounting  for  the  non- 
production  of  the  probate.     514 

See  Practice,  20,  21. 

EXCEPTIONS. 
See  Practice,  14,  15.  34. 

EXECUTOR. 

1.  It  is  the  duty  of  executors  as  far 
as  possible  to  preserve  articles 
specifically  bequeathed  accord- 
ing to  the  testator's  wish,  and, 
unless  compelled,  they  ought  not 
to  apply  them  to  the  payment  of 
debts.  108 

2.  If  a  suit  be  commenced  for  ad- 
ministration of  the  estate,  it  is 
the  duty  off  the  executors,  by 
putting  in  their  answer  speedily, 
to  facilitate  the  obtaining  a  de- 
cree, under  which  the  estate  may 
be  protected  from  action*.  Ibid. 

3.  When 
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3.  When  creditors  are  proceeding 
at  law  after  a  decree,  the  exe- 
cutor should  move  to  restrain 
them ;  or  he  may  be  responsible. 

Page  122 

4.  To  an  action  by  a  creditor  the 
executor  pleaded  non  assumpsit, 
a  set-off,  and  plene  administravit 
prater,  and  the  verdict  was 
against  him  on  all  these  pleas. 
A  decree  for  administration  of 
the  estate  having  been  pro- 
nounced pending  the  action,  an 
injunction  was  granted  against 
the  creditor  on  payment  of  the 
costs  at  law.  148 

5.  On  a  bill  by  an  executor  to  re- 
cover a  fund  belonging  to  the 
testator,  it  appearing  that  the 
testator's  debts  were  paid,  and 
that  the  fund  was  bequeathed  to 
infants,  the  Court  refused  to  have 
it  transferred  to  the  executor, 
but  secured  it  in  court  for  the 
benefit  of  the  infants.  528 

See  Assets.  —  Costs,  4. —  Evi- 
dence, 2. — Partnership,  4. — 
Trustee,  3,  4. 

EXONERATION. 

See  Assets,  1.  —  Baron  and 
Feme,  5,  6.  —  Mortgage,  2. 


FRAUD. 

1.  A  suit  to  set  aside  a  settlement 
as  fraudulent  against  creditors, 
entertained  where  the  Plaintiff 
subsequently  became  a  creditor 
by  the  breach  of  a  covenant  pre- 
viously entered  into  by  the  set- 
tlor. 552 


2.  Where  a  deed  is  set  aside  as  frau- 
dulent against  creditors,  the  pro- 
perty becomes  assets,  and  sub- 
sequent creditors  are  let  in. 

Page  552 

S.  In  order  to  make  void  a  deed  as 
fraudulent  against  creditors,  it  is 
not  necessary  to  prove  that  the 
party  was  insolvent  at  the  time, 
if  it  appear  that  the  intention  was 
to  delay  creditors.  Ibid. 

See  Receiver,  2.— -Vendor  and 
Purchaser,  1,  2,  S.  5. 

FRIENDLY  SOCIETY. 

The  Court  has  no  jurisdiction  on 
petition  in  the  case  of  a  friendly 
society,  where  they  have  ceased 
to  act  on  the  rules  allowed  and 
filed  pursuant  to  the  statute.  162 


GLEBE. 
See  Power,  S. 

GRAMMAR  SCHOOL. 

1.  Devise  to  the  dean  and  canons 
of  Christ  Church,  in  trust  to  con- 
stitute and  support  a  grammar 
school  at  P.,  to  appoint  a  master 
and  usher,  and  pay  them  certain 
salaries  ;  and  the  dean  and  canons 
to  direct  the  management  of  the 
school :  Held,  that  the  school 
was  to  be  a  free  grammar  school 
for  teaching  the  learned  lan- 
guages. 474 

2.  That  the  proper  objects  were 
the  children  of  the  resident  in- 
habitants of  P.  Hid. 

3.  That  they  must  be  the  children 
of  Protestants,  and  must  be  edu> 

cated 
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cated  according  to  the  principles 
of  the  church  of  England. 

Page  474? 

4.  That  the  master  might  take 
boarders  and  day  scholars.   Ibid. 

5.  That  the  number  of  free  scho- 
lars was  to  be  limited,  and  in 
fixing  the  number,  the  Court  was 
guided  by  the  amount  of  the 
salary  originally  provided.    Ibid. 

6.  That  the  free  scholars  were  to 
be  nominated  by  the  trustees. 

Ibid. 

7.  That  the  trustees  were  to  visit 
the  school  at  their  discretion, 
and  to  be  allowed  their  reason- 
able expences.  Ibid. 

8.  An  augmentation  of  the  salaries 
of  the  master  and  usher,  made 
by  the  trustees  upon  an  increase 
of  the  income  of  the  charity,  not 
allowed  to  them  by  the  Master 
of  the  Rolls,  the  school  through 
error  not  having  been  devoted  to 
the  proper  objects ;  but  these 
augmentations  allowed  by  the 
Lord  Chancellor  on  appeal.    637 

GUARDIAN. 

See  Parent  and  Child. —  Prac- 
tice, 11. 


HABEAS  CORPUS. 

See  Jurisdiction,  3.  —  Parent 
and  Child,  3.  —  Practice,  30. 

HEIR. 

See  Election,  2. —  Will,  8. — 
Infant,  3.  5,  6. 


IDEOT. 
See  Practice,  9. 

IMPERTINENCE. 
See  Practice,  35. 

INFANT. 

1.  After  a  decree  in  one  of  two  suits 
commenced  in  the  name  of  an 
infant,  it  is  not  usual  to  refer  it 
to  the  Master  to  enquire  which 
suit  is  most  beneficial.  Page  527 

2.  But  under  the  circumstances  the 
next  friend  in  the  suit  in  which 
a  decree  had  been  made  was  re- 
moved, and  the  next  friend  in 
the  other  suit  substituted  for 
him.  Ibid. 

3.  An  estate  descending  to  an 
infant  heir,  subject  to  a  lien  or 
equitable  charge :  Held,  that  the 
parol  does  not  demur  in  a  suit 
instituted  by  other  creditors.  632 

4.  Infants  being  added  as  parties  to 
a  cause  after  the  report  had  been 
made,  it  was  referred  to  the  Mas- 
ter to  enquire,  whether  it  would 
be  for  their  benefit  that  the  re- 
port should  be  adopted  as  to 
them.  Ibid. 

5.  An  estate  descended  to  an  infant 
heir  cannot  be  sold  at  the  suit  of 
creditors,  on  the  ground  that 
from  the  circumstances  of  the 
property  a  sale  would  be  bene- 
ficial to  the  infant.  634 

6.  An  estate  descending  to  an  in- 
fant heir,  subject  to  a  trust  to  sell 
for  payment  of  certain  incum- 
brances :  Held,  that  it  could  not 

be 
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be  resorted  to  for  payment  of 
other  specialty  debts,  during  the 
minority  of  the  heir.  Page  635 
See  Executor,  5.  —  Jurisdiction, 
3-  —  Parent  and  Child.  — 
Practice,  18.  —  Trustee,  1. 

INJUNCTION. 

1.  Injunction  refused,  the  affidavit 
of  the  plaintiff's  title  not  being 
positive.  84 

2.  A  court  of  equity  frequently 
refuses  an  injunction  where  it 
acknowledges  a  right.  316 

3.  Special  injunction  to  restrain  pro- 
ceedings in  ejectment  between 
two  Defendants  refused,  where 
the  Plaintiff  as  landlord  might 
have  made  himself  Defendant  at 
law.  502 

4.  The  contents  of  documents  set 
forth  in  the  schedule  to  the  an- 
swer, in  an  injunction  cause,  may 
be  obtained  before  the  dissolution 
of  the  injunction,  and  used  to 
oppose  the  motion  to  dissolve  it. 

549 

5.  Hence  when  the  injunction  has 
been  dissolved,  and  the  Plaintiff 
afterwards,  by  inspecting  the  do- 
cuments referred  to  by  the  an- 
swer, discovers  new  matter,  he 
cannot  move  to  revive  the  in- 
junction upon  an  amended  bill, 
containing  the  new  matter,  and 
verified  by  affidavit.  Ibid. 

6.  In  a  suit  to  set  aside  post  obit 
securities,  an  injunction  being 
granted,  the  principal  and  interest 
will  be  ordered  into  Court,  and 
will  not  be  paid  to  the  De- 
fendant. 572 

See  Baron  and  Feme,  2.— De- 


cree, 3-  —  Executor,  S.  —  Co- 
pyright. —  Interpleader,  2, 
3.  — Issue,  2.  —  Practice,  5, 
6,  7. 12,  IS.  28.  —  Solicitor,  4. 
—  Receiver,  S.  —  Waste. 

INTEREST. 

A  "purchase  being  set  aside  for 
fraud,  and  the  purchaser  decreed 
to  pay  an  occupation  rent,  re- 
ceiving back  his  purchase  money 
with  interest,  there  being  a  con- 
siderable excess  of  the  rent  above 
the  interest,  annual  rests  directed 
to  be  made  in  the  accounts,  until 
the  excess  of  the  rent  should 
liquidate  the  principal.  Page  165 

See  Committee,  2. — Mortgage,  1. 

INTERPLEADER. 

1.  It  is  no  objection  to  an  inter- 
pleading bill,  that  a  suit  between 
the  same  parties,  commenced  by 
one  of  the  claimants  of  the  fund 
is  pending.  202 

2.  The  injunction  on  an  interplead- 
ing bill  stays  all  proceedings.  205 

3.  In  an  interpleading  suit,  the  in- 
junction may  be  moved  for  before 
the  time  for  answering  has  ex- 
pired. Ibid, 

INTERROGATORIES. 

See  Practice,  4.  35. 

ISSUE. 

1.  New  trial  of  an  issue  granted, 
the  verdict  being  unsatisfactory 
from  the  circumstances  under 
which  the  jury  returned  it.      91 

2.  Both 
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2.  Both  parties  ordered  to  be  ex- 
amined upon  the  trial  of  an  issue, 
directed  upon  a  motion  for  an 
injunction,  supported  by  the 
Plaintiff's  affidavit,  and  opposed 
upon  the  affidavit  of  the  Plaintiff 
contradicting  it.  Page  316 

S.  An  order  directing  an  issue  not 
to  be  appealed  from  after  the 
trial  has  taken  place.     Semble. 

Ibid. 

See  Costs,  7. —  Practice,  3. 


JURISDICTION. 

1.  In  the  exercise  of  the  visitatorial 
jurisdiction,  the  Lord  Chancellor 
is  not  bound  by  any  exact  forms 
of  proceeding.  19 

2.  Notwithstanding  a  decision  of 
the  commissioners  appointed  by 
the  stat.  59  G.  3.  c.  31.,  and  the 
conventions  for  liquidating  the 
claims  of  British  subjects  on  the 
French  government,  or  of  the 
privy  council  on  appeal,  in  favour 
of  a  claimant,  his  right  may  be 
disputed,  and  he  may  be  declared 
a  trustee  of  the  sum  awarded  to 
him  for  other  persons  shewing 
themselves  to  be  entitled.  Semble. 

84 

3.  Distinction  between  the  juris- 
diction as  to  infants  by  habeas 
corpus  and  that  over  wards  of 
the  Court.  254 

4.  After  a  commission  of  bankrupt 
has  been  superseded,  the  Great 
Seal  has  power  over  the  proceed- 
ings for  the  purpose  of  safe  cus- 
tody, and  sometimes  orders  them 


to  be  deposited  in  the  bankrupt- 
office.  Page  270 

5.  A  bill  for  an  account  of  tithes 
received  from  the  occupiers,  by 
a  person  claiming  under  an  ad- 
verse legal  title,  will  not  lie.    349 

6.  No  jurisdiction  in  equity  to  set 
aside  a  sale  under  an  execution. 
Semble.  418 

7.  Demurrer  allowed  to  a  bill  pray-* 
ing  that  a  pretended  will  might 
be  delivered  up  to  be  cancelled, 
and  an  injunction  and  a  receiver, 
till  letters  of  administration 
should  be  granted;  the  pendency 
of  a  suit  in  the  ecclesiastical 
court  not  being  distinctly  al- 
leged, and  the  Court  of  Chan- 
cery not  having  jurisdiction  to 
try  the  validity  of  the  will.      466 

8.  No  jurisdiction  in  lunacy,  after 
the  death  of  the  lunatic,  to  try 
the  question  of  heirship ;  but  in 
a  case  of  disputed  heirship,  the 
possession  was,  under  the  cir- 
cumstances, given  up  to  the  par- 
ties reported  by  the  Master  to  be 
the  heirs  at  law.  589 

9.  A  party  claiming  to  be  heir  to 
the  lunatic  permitted,  after  the 
possession  of  the  estates  had  been 
given  up  to  the  parties  reported 
to  be  the  heirs,  to  inspect  deeds 
and  documents  remaining  in  the 
Master's  office,  which,  it  seems, 
may  be  retained  till  a  proper  in- 
vestigation has  taken  place.  Ibid. 

See  Friendly  Society.  —  Parint 
and  Child. 
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LEASE. 
See  Power,  1.3,4.— Practice,  22. 


LEGACY. 


See  Will. 


LENGTH  OF  TIME. 

Parties  having  a  right  to  elect  be- 
tween two  titles,  under  one  of 
which  they  were  tenants  for  life, 
and  under  the  other  tenants  in 
fee-simple,  continuing  in  posses- 
sion for  forty-three  years,  and  ex- 

•  ecuting  deeds  reciting  that  they 
held  under  the  former  title,  their 
heir  at  law  precluded  from  claim- 
ing the  fee  under  the  latter. 

Page  505 

See  Contribution. — Charity,  2. 


LIEN. 

Whether  the  proceedings  under  a 
commission  of  bankrupt  that  has 
been  superseded  are  subject  to 
the  solicitor's  lien.     Qtu        270 

See  Practice,  19.—  Solicitor,  8. 

LUNATIC. 

1.  Importance  of  providing  for  pay- 
ment of  the  creditors  of  a  lunatic, 
in  order  to  protect  him  from  ar- 
rest. 161 

%.  The  property  of  a  lunatic  only 
to  be  invested  in  government  se- 
curities, except  under  peculiar 
circumstances.  234 

3.  Return  to  a  commission  of 
lunacy,  that  the  party  is  a  lunatic 


enjoying  lucid  intervals,  and  that 
during  such  intervals  be  is  com- 
petent to  the  government  of  him- 
self and  his  affairs,  gnashed,  and 
a  new  commission  issued. 

Page  $33 
See  Committee.— Jurisdiction, 
8,  9. — Monet.  —  Practice,  5, 
6.  9.  23,  24b 


MESSENGER. 
See  Practice,  16.  - 

MODUS. 

See  Tithes,  3,  4,  5. 


MONEY. 

The  statute  39&40G.3.  (Lord 
Eldon's  act)  does  not  apply  to 
money  paid  into  court  in  the 
matter  of  a  lunatic.  234 

See  College,  6,  7. —  Practice, 
1.  25.  31. 


MORTGAGE. 

1.  Rests  not  necessarily  directed  in 
accounts  against  mortgagees. 

168 

2.  In  general,  if  a  tenant  for  life, 
with  power  of  charging,  makes  a 
charge,  his  personal  estate  is  not 
liable  to  exonerate  the  land.    238 

3.  A  mortgagee  of  a  West  India 
estate  not  taking  possession  will 
not  be  appointed  consignee  by 

.  the  Court,  unless  the  mortgage- 
deed 
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deed  contains  a  covenant  for  that 
purpose.  Page  576 

See  Babon    and    Feme,  5,  6. — 
Costs,  6.  —  Solicitor,  7.  9. 


MORTMAIN. 

Bequest  out  of  real  estate  to  erect 

a  monument  in  a  church  to  the 

testator's  memory  is  not  within 

the  statute  of  mortmain.        180 


MULTIFARIOUSNESS. 

1.  A  bill  for  an  account  of  a  testa- 
tor's estate,, and  also  to  set  aside 
sales  made  by  the  executor  and 
trustee  to  himself  and  another 
person :  Held  to  be  multifarious. 

151 

2.  Bill  by  vendor  for  a  specific  per- 
formance, and  praying  against 
third  persons  claiming  an  interest 
in  the  estate,  that  they  may  join 
in  the  conveyance  to  the  pur- 
chaser, multifarious.  49+ 


NEXT  FRIEND. 

See  Infant,  1,  2. 


NE  EXEAT  REGNO. 
Writ  of  ne  exeat   regno   granted 
upon  motion  made  without  no- 
tice, after  the  appearance  of  the 
Defendant.  515 


PARENT  AND  CHILD. 

1.   Jurisdiction    of   the   Court    of 

Chancery  to  controul  the  autho- 


rity of  a  father  over  his   infant 
children.  Page  2*5 

i.  Application  of  a  father,  praying 
that  his  children  might  be  deli- 
vered up  to  him  by  an  aunt,  who 
was  guardian  of  their  fortunes, 
with  a  discretionary  trust  for 
their  maintenance,  and  with  whom 
he  had  permitted  them  to  reside 
for  a  long  time,  refused  under 
the  circumstances.  Ibid. 

i.  Children  ordered  to  be  delivered 
up  by  their  mother  to  their  fa- 
ther on  habeas  corpus,  notwith- 
standing provisions  contained  in 
deeds  of  separation  for  their  re- 
siding with  their  mother.        251 

s.  A  sum  of  money  being  left  to  an 
infant,  with  a  direction  that  her 
education  should  be  committed 
to  trustees,  and  a  legacy  to  the 
father  on  condition  of  his  not 
interfering  in  it,  the  condition  en- 
forced, by  requiring  his  under- 
taking not  to  interfere.  257 

;.  Jurisdiction  to  controul  parental 
authority,  on  the  ground  of  the 
pecuniary  interest  of  the  child. 
264 

.  Wards  of  the  Court  not  to  be  re- 
moved out  of  the  jurisdiction.  265 

.  Order  for  the  father  of  wards  of 
the  Court  to  be  at  liberty  to  take 
them  abroad.  Ibid. 

.  A  father's  authority  over  his  chil- 
dren controuled  on  the  ground 
of  his  professing  and  acting  on 
irreligious  and  immoral  princi- 
ples. 266 

i.  The  mother  of  natural  children 
being  alive,  another  person  ap- 
pointed guardian,  with  directions. 
for  intercourse  between  the  in- 
fants and  their  mother.  268 
UttS               10.  A 
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10.  A  settlement  being  made  on  an 
infant  (whose  father  was  dead), 
on  condition  of  her  being  under 
the  care  of  the  settlor,  it  was  re- 
ferred to  the  Master  to  consider, 
whether  he  should  be  appointed 
guardian,  taking  the  settlement 
into  consideration.         Page  268 

PARTIES. 

1.  On  the  death  of  a  Defendant, 
against  whom  the  bill  seeks  to 
set  aside  a  contract  entered  into 
by  him  for  the  sale  of  his  wife's 
estate,  it  is  regular  to  revive 
against  his  personal  represent- 
ation without  making  his  wife  a 
party.  73 

2.  To  a  bill  founded  on  a  contract, 
the  parties  to  the  contract  are, 
in  general,  the  only  necessary 
parties.  75 

3.  In  a  suit  by  an  impropriate  rec- 
tor for  tithes,  when  the  defence 
is  that  the  tithe  in  question  is 
•vicarial,  and  the  vicar,  who  is  a 
Defendant,  die*  during  the  suit, 
it  is  not  necessary  to  make  the 
pew  vicar  a  party,  if  the  Plaintiff 
will  waive  the  account  subse- 
quent to  his  induction.  95 

See    Practice,    10, —  Partnbr- 


PARTITION. 
See  Costs,  8. 

PARTNERSHIP. 

1.  On  the  death  of  one  partner,  the 
survivor,  retaining  his  capital  and 
employing  it  in  trade,  decreed  to 


account  for  the  profits  derived 
from  it,  making  him  proper  al- 
lowances for  the  management  of 
the  business.  P*g*  284 

2.  A.,  Bn  and  C.  being  partners 
together,  A.  agrees  with  D.  to 
give  him  a  moiety  of  his  share  in 
the  concern ;  an  account  may  be 
decreed  between  A.  and  D.  with- 
out making  B.  and  C  parties.  284 

S.  Partnership  amongst  a  number 
of  persons,  to  be  managed  by  a 
committee  of  five,  and  by  general 
meetings,  at  which  the  vote  of 
the  majority  was  to  be  binding, 
with  a  provision,  that  any  one 
wishing  to  retire  should  first  offer 
his  share  to  the  committee  at  a 
certain  price,  and  if  they  de- 
clined to  buy,  might  sell  it  to 
any  other  person ;  Held,  that  the 
majority  were  not  able  to  sell 
the  whole  concern  without  the 
consent  of  all ;  but  that  when  all 
but  two  were  desirous  of  retiring, 
they  might  sell  their  own  shares 
without  making  an  offer  of  them 
to  the  committee.  557 

4.  Sale  of  a  testator's  share  in  a 
partnership  trade,  and  the  pro- 
perty belonging  to  it  by  his  exe- 
cutors to  his  partners,  for  the 
purpose  of  being  resold  to  one 
of  his  ex  ecu  tors,  set  aside,  and 
his  estate  held  entitled  to  his 
aliquot  proportion  of  the  subse- 
quent profits,  as  if  the  partner- 
ship had  continued.  607 

5.  Interest  allowed  at  51.  per  cent, 
per  annum  on  sums  paid  out  to 
his  estate.  Ibid. 

6.  Articles  of  partnership  providing 
that  upon  its  expiration  the  stock 
in  trade  should  be  divided,  re- 
ceived, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


653 


.  ceived,  and  taken  by  the  part- 
ners, according  to  their  respective 

.  interests :  Held,  that  they  could 
not  be  carried  into  execution 
literally,  and  that,  therefore,  by 
the  general  law  of  partnership, 
the  settlement  must  be  by  a  sale 
and  division  of  the  whole. 

Page  607 

See  Solicitor,  3.  —  Usury. 

PLEA. 

1.  Plea  by  a  trustee  of  a  settled 
account  and  release,  to  enquiries 
as  to  the  execution  of  a  trust, 
held  bad,  for  want  of  averments 
that  the  matters  enquired  after 
would  appear  from  the  account. 

116 

2.  Plea  of  a  settled  account  and 
.  release   to  a    bill    by  cestuique 

trust  against  trustee  will  not  ex- 
tend to  the  discovery  of  vouch- 
ers. 117 

3.  False  plea  put  in  for  delay  or- 
dered to  be  taken  off  the  file, 

.  with  costs  to  be  paid  by  the 
solicitor.  441 

PLEADING. 

Husband  and  wife  being  Defend- 
ants to  a  bill  praying  an  assign- 
ment of  a  term  which  the  wife 
by  answer  claims  to  hold  to  pre- 
serve her  title  to  dower  on  the 
death  of  the  husband,  the  suit 
may  proceed  without  a  supple- 
.  mental  bill.    Sernble.  495 

See  Demurrer. — Jurisdiction. — 
Multifariousness. — Plea. 


POWER. 

1.  Articles  for  a  settlement,  with  a 
power  of  leasing  for  twenty-one 
years,  and  other  usual  powers, 
&c.  do  not  authorize  the  in- 
troduction of  a  power  of  grant- 
ing leases  for  longer  terms.    158 

2.  Power  of  sale  to  be  exercised 
with  the  consent  of  three  trus- 
tees, their  heirs  or  assignees, 
and  the  trustees  or  the  survivor, 
his  executors  or  administrators, 
to  give  receipts.  A  new  trustee 
is  appointed  in  the  place  of  one 

•  who  retires ;  another  trustee  dies. 
Whether  the  power  can  be  ex- 
ercised with  the  consent  of  the 
continuing  and  new  trustee.  Qu. 

Page  189 

3.  A  vicar  and  vestrymen  having 
under  an  act  of  parliament,  a 
power  of  leasing  lands  belonging 
to  the  vicarage  for  any  number 
of  years  at  the  best  rents,  a  lease 
for  999  years  will  not  be  set  aside 
on  the  principles  applicable  to 
leases  by  trustees  of  charities. 

307 

4.  Devisees  in  trust,  having  the 
legal  estate,  with  a  power  of 
leasing  in   possession   until   the 

.  cestuique  trusts  attained  twenty- 
one,  leases  not  conformable  to 
the  power  held  void  in  equity, 
and  not  confirmed  by  the  accept- 
ance of  rent.  324 

5.  A  will  directing  a  settlement  of 
estates,  and  that  there  should  be 
inserted  all  proper  powers  for 
making  leases  and  otherwise  ac- 
cording to  circumstances,  to  and 
for  the  tenants  for  life,  to  be  ex- 

U  u  3  ercised 
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erciscd  by  them  when  qualified, 
and  when  not  by  the  trustees, 
does  not  authorize  the  insertion 
of  a  power  of  sale  and  exchange. 

Page  437 
See  College,  6. 

PRACTICE. 

1.  Sums  below  10/.  payable  out  of 
Court  to  a  number  of  persons, 
paid  to  their  solicitor,  to  save  the 
expence  of  powers  of  attorney.  48 

2.  Under  a  decree  to  account,  made 
upon  taking  the  bill  pro  confesso 
against  a  Defendant,  who  has 
appeared  but  has  not  answered, 
he  cannot  attend  the  Master 
without  the  leave  of  the  Court, 
but  leave  to  attend  given,  and 
the  sequestration  discharged, 
upon  payment  of  the  costs  of  the 
contempt  and  of  the  suit.         49 

S.  A  bill  against  several  Defend- 
ants being  retained,  with  liberty 
for  the  Plaintiff  to  bring  an  ac- 
tion against  one  of  the  Defend- 
ants, the  trial  may  take  place 
during  an  abatement  occasioned 
by  the  death  of  one  of  the  other 
Defendants,  if  the  decree  docs 
not  direct  them  to  attend  it.     73 

4.  When,  after  depositions  have 
been  suppressed  for  irregularity, 
a  re-examinalion  is  permitted,  all 
the  same  witnesses  must  be  ex- 
amined and  cross-examined.     83 

5.  Injunction,  in  a  case  of  account, 
dissolved  so  far  as  it  extended  to 
stay  trial,  where  the  Defendant 
being  of  unsound  mind,  the  an- 
swer was  put  in  by  a  guardian 
unable  to  give  a  full  discovery.  1 54 


6.  A  Defendant  of  unsound  mind 
answering  by  a  guardian  unable 
to  give  a  full  discovery,  on  a  mo- 
tion to  dissolve  an  injunction, 
affidavits  cannot  be  read  by  the 
Plaintiff  to  prove  facts  that  might 
be  given  in  evidence  at  law. 

Page  155 

7.  The  exception  to  the  rule  against 
reading  affidavits  in  support  of 
the  common  injunction,  extends 
only  to  documents  of  which  the 
Defendant  is  ignorant,  not  to 
facts  and  circumstances.         157 

8.  Leave  given  upon  petition  to  the 
purchaser  of  the  interest  of  a 
party  to  attend  the  Master  in 
making  enquiries  directed  by  the 
decree.  159 

9.  Petitions  in  the  matter  of  a  per- 
son found  an  idiot  must  be 
served  on  the  Attorney-General. 

161 

10.  On  a  cause  standing  over  for 
want  of  parties,  the  Plaintiff  is  in 
general  to  pay  the  costs  of  the 
day,  although  the  objection  be 
not  noticed  in  the  answer.  Sem- 
itic 163 

11.  Persons  residing  out  of  the 
jurisdiction  not  to  be  appointed 
guardians  by  the  Court.  193 

12.  Plaintiff  in  a  bill  to  restrain  the 
setting  up  of  outstanding  terms 
cannot  bring  an  ejectment  be- 
fore the  hearing,  without  the 
leave  of  the  Court.  194 

13.  Injunction  to  restrain  the  set- 
ting up  of  terms  not  obtained  on 
motion.  196 

14.  Exceptions  to  an  answer  must 
be  signed  by  counsel.  223 

15.  Exceptions  not  signed  by  coun- 

sel 
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sel  taken  off  the  file,  though  the 
Defendant  had  taken  an  office 
copy  of  them,  and  the  Plaintiff 
had  obtained  an  order  of  refer- 
ence. Page  223 

16.  The  messenger  having  De- 
fendant in  custody  under  an  at- 
tachment, and  having  afterwards 
let  him  go  at  large  upon  his  un- 
dertaking to  pay  the  costs,  can- 
not use  the  process  to  compel 
payment.  233 

17.  Leave  to  file  a  supplemental 
bill,  in  the  nature  of  a  bill  of 
review,  to  introduce  new  evi- 
dence, refused,  where  the  proper 
means  of  searching  for  it  had  not 
been  used  previously  to  the  de- 
cree. 243 

18.  Motion  to  stay  a  suit  com- 
menced in  the  name  of  infants, 
for  accounts  of  their  property, 
upon  affidavits  representing  that 
the  suit  was  not  for  their  benefit, 
refused.  259 

19.  A  party  ordered  to  produce 
papers  which  are  in  the  hands  of 
his  solicitor,  must  pay  his  bill  of 
costs,  if  he  cannot  otherwise  pro- 
cure them.  272 

20.  Permission  to  exhibit  an  inter- 
rogatory, as  to  the  loss  of  a  deed 
omitted  to  be  proved  by  mistake, 
given  to  the  Plaintiff  at  the 
hearing  under  the  circumstances. 

337 

21.  A  document  which  is  stated  in 
the  bill,  and  which  the  answer 
admits,  and  refers  to,  cannot  be 
read  from  the  bill  at  the  hearing, 
but  must  be  produced.  339 

22.  Order  empowering  the  Master 
from  time  to  time  to  receive  pro- 


posals for  leases,  and  to  report 
upon  them.  Page  374? 

23.  A  bill  may  be  taken  off  the 
file,  if  filed  in  the  name  of  a 
Plaintiff  who  is  in  a  state  of 
mental  incapacity.     Semble.  377 

24.  A  suit  being  properly  insti- 
tuted, the  proceedings  not  to  be 
stayed  on  the  ground  of  the 
Plaintiff  subsequently  becoming 
imbecile.  377 

25.  A  fund  carried  over  to  a  se- 
parate account  paid  out  on  mo- 
tion by  consent,  the  title  to  it 
being  clear.  504* 

26.  Irregularity  of  subpoena  to  hear 
judgment  waived  by  appearing 
on  a  motion  to  advance  the  cause, 
and  not  then  taking  the  ob- 
jection. 524* 

27*  A  person  present  at  the  sale 
allowed  to  open  biddings,  but  a 
larger  advance  expected  from 
him.  525 

28.  On  a  reference  to  the  Master 
to  enquire  whether  proceedings 
at  law  and  in  equity  are  for  the 
same  matter,  all  proceedings  are 
in  general  stayed  in  the  mean 
time.  530 

29.  But  where  the  Plaintiff  having, 
before  the  order  was  drawn  up, 
proceeded  at  law,  the  Defendant 
had  applied  to  the  court  of  law, 
and  obtained  time  upon  terms,  it 
was  held  that  he  had  waived  the 
benefit  of  the  order,  and  was 
bound  by  the  intermediate  pro- 
ceedings. 530 

30.  Where  an  attachment  issues 
against  a  Defendant  in  custody 
in  the  King's  Bench  prison,  it  is 
to  be  lodged  with  the  Marshal, 

U  u  4-  and 
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and  an  habeas  corpus  may  then 
be  moved  for  before  the  return 
of  the  attachment.         Page  533 

31.  Money  belonging  to  the  wife 
paid  to  the  husband,  the  parties 
being  subjects  of  Denmark,  and 
the  law  of  that  country  not  re- 
quiring a  settlement.  544 

82.  A  Plaintiff  cannot  obtain  leave 
to  examine  a  co-plaintiff  on 
giving  security  for  costs.        577 

S3.  A  fund  paid  out  to  persons  en- 
titled, subject  to  the  contingency 
of  a  female  of  advanced  age 
having  children,  on  their  recog- 
nisance to  refund  in  case  of  that 
event  happening.  585 

34.  After  an  answer  has  been  re- 
ported insufficient,  an  order  to 
amend,  and  for  the  Defendant  to 
answer  amendments  and  ex- 
ceptions together,  prevents  the 
Defendant  from  taking  excep- 
tions to  the  report,  if  it  be  served 
before  the  exceptions  are  set 
down.  587 

35.  Interrogatories  and  depositions 
not  to  be  referred  on  motion  of 
course  before  the  hearing  for  im- 
pertinence alone  without  scandal. 

625 
See  Certiorari.  —  Costs.  —  De- 
cree. —  Infant. — Injunction. 
Interpleader.  —  Issue.  —  Lu- 
natic.—  Plea,  3*  —  Ne  exeat 
Regno. 


PRESUMPTION. 
See  College,  2,  3. 

PRIVY  COUNCIL. 
See  Jurisdiction,  2. 


PRO  CONFESSO. 
See  Practice,  2. 


RECEIVER. 

1.  Receiver  of  the  debts  due  to  a 
business,  appointed  at  the  suit  of 
persons  to  whom  a  share  of  the 
profits  had  been  assigned  against 
a  subsequent  assignee  of  the 
debts.  Page  225 

2.  On  a  bill  to  set  aside  a  purchase, 
the  answer  of  the  Defendants, 
the  devisees  of  the  purchaser, 
admitting  great  inadequacy  of 
price,  and  stating  their  ignorance 
of  other  circumstances  of  fraud 
alleged,    a  receiver   appointed. 

280 

3.  Where  a  receiver  is  in  posses- 
sion, other  persons  not  permitted 
without  the  leave  of  the  Court  to 
enter,  under  a  claim  of  a  right  of 
common  not  previously  exer- 
cised. 573 

See  Costs,  6.  —  Mortgage,  3. 

RECTOR. 
See  Parties,  3.  —  Tithes,  1,  2. 

RELEASE. 
See  Plea,  1. 

RENTS. 
See  Interest,  1.  —  Will,  10. 

RESTS. 
See  Interest,  1.  —  Mortgage,  1. 

REVER- 
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REVERSION. 
See  Assets,  4,  5. 

REVIEW,  BILL  OF. 
See  Practice,  17. 

REVIVOR. 
See  Parties,  1. 


SALE. 
See  Power,  2. 

SEEDS. 
See  Tithes,  1. 

SEPARATION. 
See  Baron  and  Feme,  2,  3,  4* 

SEQUESTRATION. 
See  Practice,  2. 

SIX  CLERK. 

1 .  The  six  clerks  are  not  respons- 
ible for  the  correctness  of  the 
office  copies.  Poge  SI 

2.  Their  signature  is  affixed  as  a 
certificate  that  the  original  is 
filed.  Ibid. 

SOLICITOR. 

1.  Motion  to  restrain  a  solicitor 
-  from  giving    evidence    of   con- 
fidential matters  refused*  the  pro- 
priety   of  his   being   examined 


being  left  to  the  consideration  of 
the  Court  before  which  he  might 
appear  as  a  witness.        Page  77 

2.  A  solicitor  who  has  been  dis- 
charged, may,  upon  proof  of  mis- 
conduct, be  restrained  from  com- 
municating information  that  came 
to  him  confidentially  from  his* 
client.    Sentble*  Ibid, 

3.  An  agreement  by  an  attorney  to 
pay  a  share  of  the  profits  of  his 
business  to  another- person,  who 
is  not  an  attorney,  is  not  illegal. 
Semble.  225 

4.  A  clerk  to  a  solicitor  commenc- 
ing practice  for  himself  not  to  be 
restrained  from  acting  as  solicitor 
for  parties  against  whom  his 
master  was  employed,  upon  ge- 
neral allegations  of  his  having  in 
his  former  service  acquired  in- 
formation likely  to  be  prejudicial 
to  the  clients  of  his  master.    800 

5.  A  party  liable  under  a  bond  of 
indemnity  for  the  costs  of  an- 
other, having  on  a  compromise 
paid  what  the  solicitor  stated  to 
be  the  amount  of  them,  is  en- 
titled afterwards  to  have  the  bill 
taxed.  S06 

6.  It  cannot  be  made  one  of  the 
terms  of  the  compromise  of  a 
suit,  that  the  solicitor's  bill  shall 
be  paid  without  taxation.  Semble. 

307 

7.  Held,  that  an  attorney  cannot 
take  a  mortgage  from  his  client 
for  securing  future  coats.       322 

8.  A  solicitor  discharged  by  his 
client  or  his  representative  is  not 
bound  to  produce  the  papers  in 
his  possession  for  the  purposes  of 
the  cause,  his  bill  of  costs  not 
being  paid.  580 

9.  Mort- 
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9.  Mortgage  by  client  to  attorney 
for  costs  due  and  to  become  due, 
held  a  valid  security  for  the  costs 
then  due  only.  ^agc  598 

See  Lien.  —  Plea,  S.  —  Prac- 
tice! 1.  19. 

« 

SPECIFIC  PERFORMANCE. 

See  Decree,  2.  —  Multifarious- 
ness, 2. —  Vendor  and  Pur- 
chasers 5. 

STOCK. 
See  Costs,  2. 

SUNDAY. 
See  Uniformity,  5. 


TENANT  FOR  LIFE. 

See  Baron  and  Feme,  5,  6. — 
Mortgage,  2. 

TERMS  OF  YEARS. 
See  Dower,  1. — Practice,  12,  IS. 

TITHES. 

1.  The  tithe  of  tare  seed  held  to  be 
a  small  tithe  95 

2.  An  usage  of  rendering  one  ar- 
ticle of  small  tithe  to  the  rector 
will  not  support  his  title  against 
the  vicar,  if  it  appears  to  have 
originated  from  a  mistaken  no- 
tion that  the  article  in  question 
was  a  great  tithe.  Ibid. 

3.  A  modus  of  one  penny,  payable 
by  every  occupier  of  land   in 


lieu  of  the  tithe   of  hay,  held 
bad.  Page  363 

4.  A  modus  of  a  shilling  for  a  milch 
cow,  in  lieu  of  the  tithe  of  milk, 
held  bad.  Ibid. 

5.  Modus  for  every  occupier  of 
lands  to  pay  a  penny  in  lieu  of 
the  tithes  of  calves,  bad.        373 

6.  The  tithe  of  calves  is  to  be  set 
out  when  they  are  fit  to  be  weaned, 
and  to  live  alone  on  the  same 
food  with  the  cow.  560 

7.  The  proper  mode  of  tithing  hay 
is  by  the  fork  and  rake.        Ibid. 

8.  The  rule  that  involuntary  rakings 
are  not  tithable  does  not  extend 
to  hay.  Ibid. 

See  Agreement,  1.  —  Jurisdic- 
tion, 5.  —  Parties,  3. 

TRUSTEE. 

1.  Infant  trustee  for  sale  is  not 
within  the  stat.  7  Ann.  c.  19. 
though  the  persons  entitled  to 
the  produce  of  the  sale  are  adult, 
and  join  in  the  petition.     Semble. 

56 

2.  A  contract  improvidently  en- 
tered into  by  a  trustee  will  not  be 
cancelled,  but  the  Court  will  not 
execute  it.  178 

3.  Where  personal  property  is  be- 
queathed to  the  executors  as 
trustees,  the  probate  of  the  will 
is  an  acceptance  of  the  trusts.  198 

4*  The  usual  indemnity  clause  does 
not  exonerate  one  of  two  trustees 
from  a  loss  occasioned  by  a  debt 
due  from  the  other  having  been 
suffered  to  remain  outstanding. 

Ibid. 

See  Grammar  School.  —  Plea,  1. 
—  Power,  2. 4.  —  Will,  3. 

UNI- 
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UNIFORMITY,  STATUTE  OF. 

1.  Whether  subscribing  the  declar- 
ation of  conformity  within  a  rea- 
sonable time  after  admission  to 
an  office,  be  not  a  sufficient  com- 
pliance with  the  statute  of  uni- 
formity.    Qu.  Page  25 

2.  Whether  the  officer  before  whom 
the  declaration  of  conformity  is 
to  be  signed  is  bound  to  permit 
the  subscription  on  a  Sunday. 
Qu.  Ibid. 

3.  The  meaning  of  the  act  of  uni- 
formity is,  that  the  party  is  to 
subscribe  the  declaration  as  soon 
as  it  is  in  his  power.     Semble.  29 

4.  The  effect  of  the  act  of  unifor- 
mity in  the  case  of  a  party  ne- 
glecting to  subscribe,  is  to  render 
his  office  void  without  a  judicial 
sentence.  45 

See  College,  10. 

USURY. 

Deed  by  which  A.,  B.,  and  C,  part- 
ners in  trade,  in  consideration  of 
4000/.  paid  to  them  by  D.,  in 
augmentation  of  their  capital, 
agree  to  admit  him  into  partner- 
ship with  them  for  a  term.  It 
was  agreed  that  D.  should  receive 
in  lieu  of  profits  a  clear  sum  of 
550/.  per  annum,  and  all  the  pro- 
perty of  the  concern  was  charged 
with  the  payment  of  this  sum 
quarterly,  and  of  the  4000/.  at 
the  termination  of  the  partner- 
ship :  A.,  B.9  and  C.  were  to  pay 
rent,  taxes,  wages,  and  the  other 
outgoings  of  the  trade,  which  was 


to  be  carried  on  by  them  and  in 
their  own  names  only;  and  Z). 
was  not  to  be  required  to  attend 
to  it.  D.  was  at  liberty  to  retire 
on  giving  twelve  months  notice ; 
and  on  his  retiring,  or  at  the  end 
of  the  term,  the  4000/.  and  the 
arrears,  if  any,  of  the  550/.  per 
annum,  were  to  be  paid  to  him 
by  A.,  B.,  and  C.  by  instalments, 
to  be  secured  by  their  bonds,  and 
they  were  to  indemnify  him  from 
the  debts  of  the  partnership: 
Held,  that  this  deed  was  not 
usurious.  Page  144 


VENDOR  AND  PURCHASER. 

1.  Relief  given  against  a  contract 
where  the  purchaser  knew  that 
the  vendors,  the  assignees  of  a 
bankrupt,  were  ignorant  of  a 
circumstance  considerably  in- 
creasing the  value.  169 

2.  The  purchaser  is  not  bound  to 
give  the  vendor  information  as 
to  the  value  of  the  property,  but 
a  very  little  is  sufficient  to  affect 
the  application  of  that  principle. 

178 

3.  There  may  be  cases  of  in- 
adequacy of  price  so  great  as 
to  form  a  ground  for  cancelling 
a  contract.  282 

4.  A  creditor  taking  out  execution 
is  not  precluded  from  becoming 
the  purchaser  of  the  property 
seized  under  it.  418 

5.  Specific  performance  refused  on 
the  ground  of  representations 
having  been  made  at  the  sale, 

on 
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'  on  the  part  of  the  vendor,  of 

<  improvements  affecting  the  value 
of  the  premises  intended  by  him, 
which  were  not  carried  into  effect. 

Page  422 

6.  Estates  being  sold  in  lots,  under 
conditions  stating  that  they  were 
subject  to  certain  perpetual  pay- 
ments to  the  curate  of  N.  and  to 
an  hospital,  which  were  to  be 
charged  on  and  paid  by  the  pur- 
chaser of  lot  1.  only :  Held,  that 
a  deed  by  which  the  purchaser 
of  lot  1.  granted   a  rent-charge 

••  of  equal  amount  to  trustees,  to 
indemnify  the  other  purchasers, 
with  a  covenant  to  indemnify 
them,  was  a  sufficient  indemnity. 

630 

See  Dower. — Interest,  1. — Prac- 
tice, 8.  —  Receiver,  2.  —  Spe- 
cific Performance. 

VICAR. 
See  Parties,  3.  —  Tithes,  1,  2. 


VISITOR. 

See  College,  4. 12, 13.  —  Costs,  1. 
Jurisdiction,  1. 


WARD  OF  COURT. 

See    Jurisdiction,  3.  —  Parent 
-  and  Child. 


WASTE. 

I.  Where  equitable  waste  of  one 
»  kind    only  has   been    done    or 


threatened,  the  injunction  is  not 
to  be  extended  to  equitable  waste 
of  other  kinds.  Semble.  Page  70 
2.  Usual  injunction  in  cases  of 
equitable  waste  not  extended  to 
trees  which  protect  the  premises 
from  the  effects  of  the  sea.      70 

WILL. 

1.  Bequest  to  erect  a  monument 
to  the  testator's  memory  within 
a  year  after  his  death  in  the 
church  of  A.%  with  a  legacy  to 
the  rector  of  A.  on  condition  of 
his  consenting  to  the  erection  of 
the  monument,  and  a  direction 
that  if  he  refused,  the  testator 
was  to  be  buried  elsewhere : 
Held,  that  the  purpose  failed 
by  the  rector's  refusing  for  many 
years  to  allow  the  monument  to 
be  erected,  though  a  succeeding 
rector  was  willing  to  consent. 

180 

2.  .Testator  gives  the  residue  to  be 
divided  after  his  sister's  death 
amongst  his  nephews  and  nieces, 
and  by  a  codicil  gives  to  a  great 
niece,  whom  he  calls  his  niece, 
500/.  over  and  above  her  share, 
after  the  decease  of  his  sister,  in 
the  body  of  his  will  treated  of 
more  at  large :  Held,  that  none 
of  the  great  nephews  or  nieces 
were  entitled  to  share  in  the 
residue.  207 

3.  A  recommendation  by  a  testator 
to  his  son  to  continue  his  nephews 
in  the  occupation  of  their  farms 
as  heretofore,  and  so  long  as  they 
continue  to  manage  the  same  in 
a  good  and  husbandlike  manner, 

and 
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and  to  duly  pay  their  rents,  is 
imperative.  Page  317 

4.  Bequest  to  testator's  daughter 
and  her  children,  and  in  default 
of  such  issue,  and  in  case  of  her 
death,  to  A.  and  B.  The  limit- 
ation over  takes  effect  on  her 
dying  without  children.  346 

5.  Direction  for  payment  of  residue 
to  E.  G.  H.,  to  be  applied  by  her 
at  her  discretion,  for  or  towards 
the  education  of  her  son,  and 
that  she  should  not  be  liable  to 
account  to  him  or  any  other 
person  for  the  disposal  or  appli- 
cation of  it.  The  residue  being 
considerable :  Held,  that  E.  G.  H. 
was  entitled  to  it,  subject  to  the 
application  of  so  much  as  the 
Court  might  think  lit  to  the 
education  of  the  son  during  his 
minority.  354 

6.  Bequest  after  the  death  of  certain 
annuitants  of  a  sum  set  apart  by 
the  Court  for  payment  of  them, 
or  of  such  part  of  it  as  should 
not  by  reason  of  their  deaths 
have  been  assigned  or  trans- 
ferred :  Held,  that  a  sum  which 
had  been  ordered  to  be  trans- 
ferred on  the  death  of  an  an- 
nuitant, but  had  not  been  actually 
transferred,  did  not  pass.        375 

7.  Devise  to  a  college  for  founding 
additional  fellowships  and  scholar- 
ships under  regulations  by  which 
certain  stipends  were  to  be  paid 
to  the  new  members  out  of  the 
rents,  and  the  testatrix  hoped 
that  a  surplusage  would  remain 
for  the  benefit  of  the  college, 
which  was  to  be  thrown  into  the 
common  stock  of  the  college, 


and  improved  as  a  fund  for  the 
repairs  of  the  college  in  general, 
discharging  debts,  building,  buy- 
ing books,  or  other  such  public 
uses  within  the  college.  The 
rents  having  increased  consider- 
ably :  Held,  that  the  surplus  not 
required  for  building,  &c.  be- 
longed to  the  old  foundation. 

Page  381 
8;  Devise  of  an  estate  for  charitable 
purposes,  with  a  direction  that 
the  rents  should  not  be  raised: 
Held,  that  this  direction  was  void, 
and  that  there  was  no  resulting 
trust  for  the  heir  at  law.         381 

9.  Gift  by  will  to  A.  to  be  paid 
to  him  at  twenty-one,  with  a 
bequest  over  in  the  event  of  his 
dying  under  that  age,  or  after- 
wards without  heirs  and  intes- 
tate :  Held  an  absolute  interest 
in  A.  on  his  attaining  twenty- 
one.  415 

10.  Under  an  executory  devise  of 
a  residue  of  real  and  personal 
estate,  the  intermediate  rents  and 
profits  of  the  real  estate  pass,  as 
well  as  the  interest  of  the  per- 
sonalty. 468 

1 1 .  Testator  gives  his  real  and  per- 
sonal estate  to  his  wife  in  trust 
for  the  equal  benefit  of  herself 
and  her  children :  she  is  bound  to 
elect  between  her  dower  and  the 
provision  made  for  her  by  the 
will.  503 

12.  Gift  to  such  of  the  children  of 
A.y  B.,  and  C  as  should  be  liv- 
ing at  the  testatrix's  death,  or  the 
issue  of  such  of  them  as  should 
be  married,  in  equal  shares.  The 
word  or  construed  to  mean  and, 

and 
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•  and  the  children  and  grand- 
children held  to  be  equally  en- 
titled. Page  583 

See  Charity,  1.  —  Election. — 
Evidence,  1,  2. — Jurisdiction, 
1.  —  Power,  5. 


WITNESS. 


See  Pr^jticb,  4. 


THE  END. 


Printed  by  A.  Stratum,  Law- Printer  to  His  Majesty, 
Printers- Street,  London. 
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